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PREFACE  TO  (JAxXADIAX  NOTES 


An  uiideavour  lia«  Ix-eii  made  to  incliuh'  in  ilw 
Canadian  Notes  a  statenienl  of  the  point  derided  in 
every  important  case  t<j  Ije  found  in  the  reports  anci 
wherever  the  point  raised  has  heen  one  id'  special 
importance  or  ditticulty,  an  outline  of  the  reasoning 
has  been  given.  Several  cases  have  been  omitted  in 
which  the  point  raised  has  been  merely  the  applica- 
tion of  a  well  recognized  {)rinciple  to  circumstances 
of  no  special  complexity,  but  the  annotator  is  pretty 
confident  that  no  case  decidecf 


ada  has  l)een  omitted  whicl 
character. 

Mill/,  unu. 


Hi  in  any  court  in  Can- 
1   is   not  of  a  negligible 


B.  1^ 


IMIKFACI':   TO   TIIK   TIIIHI)   i:i)ITI()\, 


Si.MK  tlu"  sccuml  ."(litiuu  of  this  work  was  puhliMlicd,  the 
Sale  of  (i.M.. Is  Act,  1S:»;5,  has  (•<.iii<>  iiitr)  oprratioii.  tho'im.- 
visioii^  ..f  which  statute  wen-  t..  a  c()nsi(h.rahh!  extent 
iii^piietl  l.y  Lord  inaeklMirirs  hook.  The  pivseiit  edition 
interpolates  those  i.n»visioiis  in  s,,  fjir  as  they  an*  relevant  to 
the  topics  discussed,  hut  the  editors  do  not  pretend,  having 
regard  to  the  scpo  of  the  Treatis..,  to  present  a  (h'taih'd 
examination  <d'  the  Act  ;  and  they  have  (Mideavonred  to  pro- 
serve  the  original  desipi  of  the  hook  by  inakinj,' the  provision* 
of  the  Act  to  a  hirge  extent  subsidiary  to  the  text. 

It  has  been  necessary  to  make  various  alterations  in  the 
text  ujid  to  add  a  consich'rabh-  number  of  eases,  but  M'ith 
these  exceptions,  together  with  the  qualiKed  enlargement 
effected  by  His  Honour  Jndge  (Jraham,  K.C.,  the  learned 
editor  (.f  tlie  second  edition,  viz.,  the  (•hai)ters  on  "  Hquitablo 
Int.'rests  and  Assignments,"  "Damages,"  and  "Interest," 
this -matchless  treatise"  (as  a  learned  judge  has  described 
it)  remains  in  very  mu»h  the  same  form  as  originally  written 
by  Lord  lilackburn.  The  present  editor.  vtMiture  t(.  hope 
that  among  students  and  practitioners  this  editic.n  will  be 
iiccorded  the  success  achieviHl  by  the  first  and  second 
editions. 

W.  N.  li. 
L.  C.  T. 

.■>,    I'AI'EU   UUILUINOM. 
TKMrLK. 

Ikceiiilnr,   190t>. 


INTRODUCTIOxN  TO   THI^   FIRST  EDITION. 


Ir  is  often  oi  mucli  importiiiice  to  determine  whether  a 
Htigant  lias  a  legal  property  iu  the  subject-matter  of  dispute 
or  in'>rely  a  right  of  action  against  a  person.     The  form  of 
the  remedy  very  fre(|Ueutly  depends  uptm  the  miswer  to  this 
question ;  for  instance,  a  plaintiff  cannot  maintain  trover  or 
trespass  <lr  horn's  nsporhitis,  unless  he  has  a  right  to  the  posses- 
sion nt  the  goods  which  are  the  subject  of  the  action  ;  neither 
can  a  vendor  of  goods  maintain  an  actitm  for  goods  bargained 
and  sold  unless  the  iiroperty  has  been  transferred  to  the  pur- 
chaser.    And  not  only  may  the  technical   forms   of   action 
dei)en(l  ujion  this,  but  sometimes  the   substantial  question 
itself  turns  upon  it ;  if  property  is  destroyed  either  by  pure 
accident  or  by  the  wrongful  act  of  a  party  who  is  unable  to 
pay  for  it,  the  loss  in  general  falls  upim  the  owner  of  the 
property  ;  and  in  cases  of  insolvency,  a  creditor  who  has  a 
legal  or  equitable  right  to  a  thing  has  the  full  benefit  <.f  it, 
whilst  one  whose  claim  is  only  against  the  person   of   the 
debtor,  can  obtain  no  more  than  a  proportion  of  the  insolvent 
estate  along  with  the  other  creditors.     In  such  cases,  there- 
foiv.  It  is  commonly  one  of   the   most   important   inquiries 
whether  the  creditor  has  any  right  to  some  specific  property 
or  not. 

It  is  the  object  of  the  f.illowing  Treatise  to  investigate 
one  branch  of  this  important  subject,  viz.,  how  the  legal 
interest  in  moveable  corporeal  property  is  affected  bv  a  sale 

of  it. 

llailway  shares,  stock,  &c.,  and  those  kinds  of  property 


VUl 
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that  uicnot  tiin^Ml.lc  me  ..f  a  .liftViciit  natuiv,  and  .s„  is  tlu 
]-n.iK.,tv  ill  the  iii:.tcii;.ls  on  whi,],  c.ntracts  or  (lo(iinu'nt.s  ol 
title  UK-  Miiftcn,  Avliicli.  in  -inci;,!,  is  considcml  as  attached 
to  the  xviilin-  on  thn...  And  ih,.  hnv  iv^mh.ting  the  pro- 
irrty  ni  sJiij-s  in  some  dci-m-  dit^rs  troni  that  aftcctin^' othor 
ii.ovcal.k.  j.n.iM.tv,  l.nt  as  the  law  icsiKoting  then.  l,a.s  been 
tnalcl  of  h_v  Lord  'J'..ntfrdi.n,  in  his  Treatise  on  Shii.ping,  it 
IS  not  intended  to  tc.ueli  upon  tliat  snbject. 

But  subject  to  these  except iou.s,  the  law  is  the  sanio  as 
icffards  all  uioveable  property,  whether  it  be  live  .stock  or 
dead,  nuuMiiactnred  goods  or  rawinaterial— in  short,  of  every- 
thing capable  of  touch  and  not  fixed  to  the  soil.  The  object 
<'f  this  Treatise,  as  already  stated,  is  to  discuss  how  far  the 
I.roi.erty  m  goo,ls  is,  by  the  law  of  England,  al)e,t.-d  bv  an 
agreement  coiicernini,^  the  sale  of  them. 

y>y    tlw   common    law  <.f   J-ngland,  no   peculiar    form    is 
required  to  give  validity  to  a  contract  or  agreement.     Jt  is 
essential  that  there  be  a  mutual  assent  of  both  parties  as  tc» 
what  IS  agreed  upon,  and  als<.  (unless  the  agreement   be  by 
deed)  that  there  be  a  consideration  for  the  engagement  of  the 
parties,  for  if  not,  the  agreement  is  merely  honorary  and  not 
enforced  by  the  law  ;  but  if  tlu'se  essential  circnmsiancos  can 
be  shmvii  to  exist  the  common  law  is  satisfied.     The  a<.ree 
ii)ent  might,  at  common  law,  be  enforced,  if  tlie  mutual  assent 
ot  the  parties  and  the  consideration  could  be  proved  by  any 
evidence.     .IJut  by  statute  law,  no  contract  for  the  sale  of  any 
goods,  wares,  or  mereliandize  for  the  price  of  10/.  or  upwards 
shall  be  allowed  to  be  goo.l  except  there  be  evidence  <.f  a  pai- 
txular  character.     Mlwn  this  evidence  exists  the  effect  of 
the  agreement  is  the  same  as  it  would  have  been  at  common 
law. 

A  contract  concerning  the  sale  of  goods  may  be  defined  to 
5e  u  mutual  agreement  between  the  owner  of  goods  and 
another,  that  the  property  in  the  goods  shall  for  some  price 
or  consideration  be  transferre.l  to  the  other,  at  su..h  a  time 


IXIKOKUCriOX. 


IX 


iainl  in  such  a  inaiinci-  as  is  th.Mi  a^rccl.  If  the  cousidoration 
to  1)0  given  for  the  «,'o.)(ls  is  not  iiHnu.y,  it  niij-Iit  porhaps,  in 
;|M.i.iilar  language,  rather  he  caUed  hartcr  than  sah-.  hut  the 
Jcgal  effect  is  the  same  in  hoth  cases. 

Such  an  agreement  may  liave  ilitt'erent  ertects  in  hiw  upon 
the  ewni'rshii'  of  the  goods  to  wliich  it  relates.    It  nia\  he  an 
^igreeinent  perfectly  hindiiig  on  tlio  i»arties  so  as  to  give  either 
pi  them  a  remedy  against  the  person  and  general  estate  of  the 
|t)ther  for  any  (hdaiilt  in  fulfilling  his  part  of  tlu'  agreement 
|l»ut  having  no  effect  (»n  the  pn.perty  or  right  of  possession  iu 
fthe  goods,  and  giving  the  proposed  purchaser  neither  the 
|-ights  nor  the  liabilities  of  the  proprietor;  so  that  he  has  no 
|)referahle  right  to  the  goods  themselves,  n<.r  any  means  of 
leuforcing  his  demand  against    them    n'ore    than   any  (.ther 
|creditor,  and  on  the  other  hand  he  is  not  liable  to  anv  loss 
larising  from  the  destruction  or  injury  of  the  goods. 
I     Such  agreements  are  generally  called  "  Kxeciit(jry  Agree- 
^nents." 

si 

I  Or  it  may  be  an  agreenu'nt  anioiniting  to  a  bargain  and 
|«ale  of  till'  goods,  transferring  to  the  purchaser  the  goueral 
^property  in  the  goods,  and  with  it  the  rights  and  liabilities 
attached  to  property,  so  that  the  purchaser  has  a  specific 
jinterest  in  the  goods  fheinselvi-s,  of  whicli  he  may  avail  him- 
self, in<h'pen(U-ntly  of  his  remedy  against  the  vendor  on  the 
l-ontract,  and  on   the  other  hand  making  him  liable  to  the 

!;eneral  risk  of  any  loss  befalling  the  goods.  Such  an  agree- 
iicnf  is  sometimes  called  an  executed  sale,  but  it  is  more 
echnically  called  '•  a  bargain  and  sale  *"  of  the  goods.  When 
:uuds  are  bargained  and  sc.Id.  tJu"  vendor,  if  uni.aid.  still 
|vtains  certain  rights  .,ver  the  goods  until  they  are  delivered. 

tSuch  being  the  outline  of  the  law,  there  are  different  points 
vhich  it  will  be  convenient  to  treat  of  separately,  viz.  :  — 
^    1st,  What   is   re(iuired    to    satisfy   the   provisions   of   the 
Jtatute  law.  and  render  an  agreement  concerning  the  sale  of 
j[oods  capable  of  being  enforced. 


X  INTRODUCTION. 

lindly,  Wliat  iigit  onifiits  amount  to  a  bargain  and  sale,  and 
wliat  arc  but  I'xocutory. 

;>rdly,  AVliat  arc  the  rights  reserved  to  a  vendor  when  the 
general  property  is  transferred  to  the  purchaser,  but  before  it 
is  delivered  into  his  possession. 
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l^^i.Iel,c•.■a,Iniis^il,loto,„oVlM.J;,.nn•  '         '         " 

liic  Mil,j,.tt.ni,itt.T        ..."  ■         ■         ■ 

'i'lie  tinio    .         .  '■■■■• 

Tho  j)ii,f.  '■■••• 

A  lott.T  wiitt.n  f„  ,t.pn<lmfo  tiu.  c.nt.uct 

.in  iMviiuo     .         .  '         ■         ■ 

A  tclfj.-nijn  '         ■         '         ' 

Jioili  jiaitie-  need  not  >i'j;n  

The  party  to  le  ,har;....r„„,.st  have  M^ned    .     '         '         " 

nind';:.;:;;:'''" ':^- ''■':• ''^^^ 

The  si-nutme  may  l,-  an  a-entV 

i"  ^vi it,-,,;.',  in  j,nnt,  at  the  to,,,  niiddle.'  ,„■  l,ott..u» 
A  nuiik 

A  mere  de>oniitiou     ...                                  '          '  ' 

A  staiiiji                                                            '         '         ■         ■ 
In  ink  or  |).ntil  .         .  

Authority  ne.        .t  he  in  writing 

One  j,artv  a.  t.„ga.s  agent  for  the  other      '         '         '         ' 

Auth, ,nty  to  .sijrn  contrasted  with  untlmrit v  to  contr.ut 

Au.  loneer  >s  ag.-nt  to  sign,  but  not  to  .nettle  torn,, 

I  onditions  of  .sale 

Anctioiiiir's  ( lerk  not  an  a;,'(.nt  '         '         ' 

Auctioneer  is  agent  Jurin.,7ho»ahMmlv        '  '         ' 

J'.vidonceot  authority  to  .sign         .         .'  '         "         ' 

BjJOKtliS,    ,„Eiu    J;,„.KS   AXI,  X,,lE.s 

liroker  is  agent  for  hoth  parties  t..  >i-n 

I  nstoiuary  autliority  of  brokers  "  

< 'ontrol  of  the  < 'orporation  of  Londo.. 

Jirokers  IMief  Act  of  ISTO  .         ,  

Theeiitry  in  the  broker's  book  

IJought  and  .snld  notes,  u.sual  forms  or .' 

"here  broker  signs  as  broker,  for  di.sdo.sed  princij.al.s 

\   here  broKcr  s.gns  as  broker,  for  n„di..clo8e.l  principals  .    '     ' 

>\  heth,.r  one  note  is  a  sufficient  meuiorandnm 

"  here  the  broker  >igns  as  prin,.ipal  .         .  '         '     ' 

^et-olf  against  undisclose.l  j>rincipal 

^here  the  i.arties  had  notice  of  ugen.y         '         '         '         '     ' 

WhetlK.r  the  not,,  or  the  entry  in  the  book  i.  ,!k:  „,on.„ai.du„; 

Jiigiit  to  return  the  note 
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till-    llnf,.. 


TABLK    OK   (OMKNT.s. 

Alt.iMtidii  of  till-  not..  J,v  tliMl,n,k.T 

Wh.Mc  .,..0  ,,a.ty  .li>,M.ns,.s  witli  tho  .l..],;.,,.  '.,(  „,/  „„^.: 

Wlli'lc  tllO  IlotCM  llisil;;!,.,. 

Siirnafme  of  tho  entry  i„  tho  hook  is  Mot ',  .,>.,iti,I   ' 

"Whothor  tho  ontiy  ii,  tho  l„„,k  is  ovi.itn.  o 

Olio  >ohi  im.l  throe  lioii;;lit  iiolos 

Huron  I'.uke's  opinion  that  tho  M.v,.|,'t„Mr 

ovidoiiio  of  a  now  contiaot 
Siove\vrif;ht  -■.  AichihuM 
Aitioii  brought  on  ono  noto  only 
Eofusal  to  acii'pt  the  note  . 
I  l^'<'l'<>i-ox<oo.lin-ln"saiithoiitv 

There  may  Ik.  iMoro  than  one  iaon.oran.lmu     '    .     '    .     ' 

I'unii  miiatii,!,^ „t  „  n;;iiui  <;,„h,i,t 

No  action  ean  ho  hroi,j;ht  on  a  verhal  alteration 
Rescission  of  the  oii-iiial  contract 

A  parol  rescission  of  a  written  contract  ' 

Parol  agieeriients  to  jiostpon,.  delivery 

to  substitute  one  vi-yaja-  for  another 
••               to  alter  the  jilaco  of  ilelivorv 
iMstinct.on  k-tween  a  licence  to  vary  and  a  ."ontract  to  u.rv  ' 
A^nocinent  to  alter  the  route  for  forwardinj,-  the  g 1,  •    ; 

WHAT    AGRKKMKXTS   AMOUNT   TO   A    SALI'     \v„    «'„.,, 
aim;  HL'T  EXECUTORY.  •^'''-   -^^"    \\Ha1 

The  Pass.x,,  „k  tiik  Puo,.kuty  i8  a  MAriK.t  o,    r.NiENr.c.x  . 
Executed  and  executory  contracts 

Tho  ffoods  must  bo  spcciKc,  or  identified  '         ' 

The  ^n„,d.s  ,„ay  Ik,  made  s,M.ciK.,  aft,.r  the  ..oi.tract  ' 

Hy  mutual  assent 

<  'r  by  the  detennination  of  an  election  '         '         ' 

Kquitablo  interest  in  rem  created  by  a  promise  to  assi..,,     ' 

I)eternunuti.m  of  an  election  by  delivery  to  a  carrier  " 

OihmIs  sent  on  appro v,il 

Where  the  seller  takes  the  bill' of  ladinj;  in  his  ,.wn'  na,„i. 

Bcservation  of  tho /««,/«/,„„,  Wi  "    "«"  "ai.io  ,     . 

'^:t;:;tZ'"';''^'/''^ '^""'•'^  "■''-■- - ^'^^-"t-'th 

Hypothecation 

Cases  uiK>n  the  effect  of  the  fonn  of  the  l.ill  of  ladh...  on  tho 
passing  of  the  property     ...  "^  "*' 

Deposit  of  goods  to  lie  exchanged 

ProiKTty  passing  by  action  at  law        .  '         '         ' 

Intention  to  pass  the  property  induced  bv  fraud' 

tri™rr  »:r  ■""■'•  "■"  ■■■  ""■"«'■"■"«' ^-"^ 

Market  overt,  puichases  in  . 
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T.AHLK   OF   CO.NTKNTS. 


CONDIlIoXji   l'KK(KI.K.\l  *'^^^^ 

AVhotlur  II  -tiimlati.iii  i«  a  ('(iiiditioii   luvwloiit   or  imt,  is  » 

iniiftfr  of  iiitcntiiiii j^i    i,,j. 

Hulcj.  tor  a»  ciliiiiiiiif;  fhp  iiitontioii '^l^ 

^\hf•l•(■  the  jriKKl"  an- not  in  a  (K'livcialilo  Nfnh,.     .  .     .     184 

WhoKMh"  ;: Miiive  to  1)(*  WfiffhHd  ni measured    .  .     lN4 

'■'"'V;:;  , 2«.-, 

1  ickard  c  .Nm-  .„,, 

«  hpip  a  waieh..u-...n.an  has  acknowl.«d«...l  tht-  plaintitrs  titlo  2(W 

Two  delivfiy  Older- given  for  till-. -anio^foodM.  .  208 

hhjutusfil  r„i,.i;ii„„s  l'iirf,i,i,t 2o» 

Oo(hI>  si'iit  on  apiiroval .,(,^ 

Sal.'  I.y  >aiMiiK. .         .     !  209 

Prior  to  tlio  performance  of  thi-  condilion  tlie  imrchaser  lias  no 

'"teiP>t ,,^^ 

Condition-  may  I«  precedent  to  things  other  than  the  passing 

of  the  j>ro])crty .^,^^ 

Whether  a  -tijuilation  is  a  condition  precedent  or  a  warranty 

is  a  matter  of  law 'Ml 

A  condition  precedent  may  1)6  availalile  as  a  warranty         .  2V,i 

('oMliliiii,^ /'n-.x/int /titti  l'ai/nif)it .,j.. 

C'iises   •■.....  .)]., 

Payment  not  of  the  enseneo  of  the  contract                         .  ai7 
I'ayment  and  delivery  concurrent  coiiditit)ns  unless  other- 
wise «;;reed .>ju 

(Jua/Hi/ mill  ( 'ill, ii'i'tioit ,,. 

Sales  by  sample .,.o 

liight  to  iiisj)ect ,"Ij^ 

Eijrhi       measure .'j,> 

Mereli..iifal)le  condition 2''o 

Iron  liars  stamped .j^.. 

Caveat  Kiii/i/nr  ■         .         .         .         .  ...i? 

}\cei)tioiis .228 

Siles  l)y  samjile ,.,.^ 

Sales  by  de-crijition '     ^.j.'. 

{hiaii'it,/.  ,j.j.^ 

"More  or  le-s'' '     ~,'.', 

"  \l)out''  ...  "" 

..    •       1)  •••...      JJ4 

..u  •       .^  ,'.,.'   - '2'iion. 

"  Sav  not  le,s3  than  .         .  „.,. 

.......  2'iiJ  II. 

"  t>ay  aliout .,... 

Shij.piii-  documents  and  quantity  actually  shipped,  diiier       .""  '237 

Instalments           ■••...                                  '  oqu 

( 'arf,'o  "  believed  "  to  be  a  certain  quantity       ....  2;jH 

Instructions  to  a;;ents  to  purchase  and  ship  a  certain  amount .  2.i9 

Two  ( ari,'oes  ordered,  one  not  according  to  contract         .  242 

"  Small  carjfo  •• .  242 

"Cargo"  of  a  certain  quantity  ordered    ...  04-> 

Delivery  of  mixed  goods 7)^2 


lABLK   OK   COXlENTs. 


XV 


Ti>i'-        •         .         .         . 

Tin...  of  d..Iiv..,y  u,ually  .'.f  the  ..,,euc..  .,f  tho  co,.tr...t 

Oiiarrivul  ..f  u  r..rtiiiii  \,.«sp1 

Nnmoi.f  VO.S..I  t..  1),.  (leclanvl 

I'a.vM,..nt„nre,vi,,tof.hii.j,inj;,I„,.„„lont.'     .    '         '         ' 

Delivery  w.th.n  th.>  last  tourto-n  .lavs  ,.f  Mar.h 

••  r...,..„m.w.-    ••  ,li,v,.tly.  •    '■  imim-diatelv.-    ■•  ».,.-thwith  ■ 

I^.ym..nt  ••  witl.iM  one  n.onth"':  «o,Vl.  .leu.anded  l^.tn,..'  ,,ay. 

IWivoiy  •■  forthwith."  paymi-i.t  \n  fo.'.rteen  .luv« 

Delivery  •■  April  17.  coii.j.lete  IS  May"  •       •         •         ■ 

Shipment  withii.  a  certain  tiin.>        " 

Tiine  of  shipment 

•■  Month,"  iiieaniii;,'  of 

Ariifii/iiiiil  hrlirrni 

Delivery  impo.s,ib|i.  .  

'•  On  arrival  "      .         . 
rayiiient  two  uionth-i  after 
"To  arrivo  per    Mmnjie/,/^ 
vessel 

'•X:::t;;:^'::'"  ;'-"'-'^>'-ived:  no,ood,;.nboar., 

"Delivered  at  IIarlmrf;h."goo,l8  lost'         '         '         '  • 

'•Tol,...l..livoredat  Ran-foon"    .         .  '         '         '         " 

Fr..i-ht  to  be  ],aid'-ouri-ht  delivery"        '         "         '         '     ' 
^aje^of  ..da  believed  to  bo  on  board;  otl.r  .oda  .ubse,„e„tly 

IniiK).s>ibility  of  perfoniiance   .         .    "     , 

OHier  Ci>i,iliUiiin  I'reciileut 

'•  To  be  taken  from  the  quay  "  

"To  iK,  pu..hased  at  a  price  to  covJi-  cosi.  freight,  and  insurJ 

Tender  of  two  of  a  set  of  three  bills  of  ladin-      '         '         '     " 
1  rop...tv  to  pass  if  .00,1.  dnnmj-e,l  by  the  b,7r.'ower         "         ' 

<  omphaiico  with  the  provisions  of  a  statute  '         '     ' 


'landing,'"  cargo  lo>t    . 
goods   transhipped    to    another 


IEn-olisii  axi)  Civil  Law  Coxthasted  . 


Rom...n  law  based  on  two  principles,  a  fixed  price 
A  contract  of  .sale  in  English  law  operates  to  IZ.  obligation: 
-i~...  and  also  as  a  ..onvoyance  giving  ri£:  1 

KngJSfKs:-:':::^;"^''"''--^-^-  • "  • 

l>iHk     Is  no  tost  of  pr,, port v 

Distinrtio,,  between  a  sale  and  a  promise  to  >ell       ' 
l.'fl'iM-.  ■•ContratdoVo,.to,-extra..tsfr,.m  '         '     ' 

>|'.ciii,-  performance  in  Homan  law  '         '         '         ' 

01,1  case  from  the  Year  I'.ook.  17  Kdw    I    l" 
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TABl.K   OF   (ONTKXTS. 


ImjI'II  \l;I.K    ImEKKhI-'    VMi   A>Hl(iXMl.MX 

I'.'ftfitill'l*    [ iit*'f*  *ti*,   /nut'  'inltt'f  ... 

Ill  II  >|i(Tilir  funil  ........ 

Jiy  ail  (inlcr  on  n  clclitnr   ...... 

A  iH'oiiiix' t^)ll!*I'i^llllft«'l•-an|Ilil•t•ll  ]iici|Mitv 

l)t)iu«it  of  j»iH.iN  upon  trust     ...... 

Itillx  ili'i'Wii  ;i;.Miii>t  a  c<>||^.iir|||I|,.||t       ..... 

Thi'  ImiU'r  lidlils  till'  j.'oo<ls  (ttlirtly  mi  tilt'  tlil-t* 

<  'h»<>.S  (III  fill'  »lll)jf'(t      ........ 

.{■^Hii/iiiiimt  iif  J-''jiilliilili'  liiitrtKiA       ...... 

(iiiiiil  ill  ('i|iiity.  bud  at  law  .         ...... 

Oftoii  Miid  tn  oii'ur  wliiTo  bills  dniaii  UfrainBt  goods  liavc  lit>t>ii 

iiidiirsc'd  away       ........ 

lIvidciK  1'  of  ......... 

Thi'  ]invity  is  between   the  a«si;;nee  and  the  assif^nor,   im 

between  the  a.-irtipnee  and  the  bailee      .... 
Is  Milijeet  to  equities  alTeetinfr  the  interest 
Xotioe  of  assiifiiiiient  to  the  holder  of  u  fund   . 

Iviuitablo  estoi))iel 

« 'uses  on  tlio  subject  ....... 

IC.'j'ititi   H'liriiiti,  t/ir  riili/  ill         ......  , 

(.'ase.'i  on  the  Niibject         ....... 
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SKfJ.Kirs  lUUUTS  .... 
Srorr.iOE  in  Tu.wsiir 

(ieiicrally 

Where  no  credit,  paynieut  on  delivery 
The  t'cller  cannot  retake  possession  on  the  insolvency  of  the 
buyer    .......... 

"  ReveDdicat ion,"  Code  Napoleon         ..... 

Origin  of  stoppage /((  ^fo/oiy/' .         ..... 

The  law  merchant  now  jiart  of  the  couinion  law 

Is  lotifinfil  til  It  Sf/l'-r       ......... 

DocH  not  exist  between  principal  and  factor ;  excejit  wber 
the  factor  has  acted  as  seller  also     ..... 

Nor  where  there  was  a  mere  lien 

■Whore  a  seller  has  consigned  to  himself  jointly  with  another 
The  seller's  agent  may  stop       ...... 

It  is  sufticient  if  the  person  stopiiing  has  an  interest  in  the 
goods        .......... 

A  surety  lor  an  insolvent  buyer       ..... 

y/e  iiiUit  lie  ir/i"lli/  or  jxirtiitlli/  un^ntiil  ..... 

Stopjiage  is  not  a  rescission,  therefoie  unaffected  by  part  jiay 
ment     .......... 

Unexpired  credit 

Goods  consigned  in  return  for  goods  received 
Where  tlio  seller  jiaid  by  bill  is  not  liable  on  the  bill  . 
linnuing  account  between  seller  and  buyer 
Seller  p;ii(i  by  acceptance  of  a  third  person 
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I'lif  iflMiih  lil'lMt  If    in   tit  itHltti     , 

■'  I'oHWMniilll,"  Illl•UIlill{{^<  iif  ... 

I 'imxtniitivi' j)iix«'<iwii)ii 

1.   \Vhi'i«    tln«    wlItT    kf'i'iw    pii.MWK-ioii  if. 

liiiyiT 

■J.   Wh.'iv  th."  i!<,,4s  iiiM  in  th.'  ImiiiU  ,.f  ,i  »iii.OM.HM.iii;iii  , 

Ki;;ht  fc  icvi.k.-  iiuthority  t..  fak«  i).isM.s>i 

Whfli-  a  [.oitiiiii  of  the  ;: 1»  Imv,.  I „  ,|,.|iv..iv,l 

fo  M  »lll)-bu,VI'I' 

Takiii-  i>...«scsNi.)n   of   part   is    not  u  coiisfiucfivK 
takiiijf  ])oxsow«i()M  of  thf  wholf 
A»jH(iluto  and  coiiclitioiial  authority  to  tak.'  |M..ss..s..ioii 
1.  WhiTo  it  in  ttl)»()liit('  .... 

A,f»fUl  of  tlic  wart'hoUM'iiiaii 

TraiiMft-r  in  tlio  warflioii.-cnian'n  iM.okx 

Wion^fiil  refusal  of  wai.'lioii.sfii.an 

A  wharfinger  wi'if,'liM  thf  pioiln  ut  fli.-  tvnui-st  of  a 

Imycr 

Wh.w  thi!  seller  .•nt-is  a  siih-huyt-r's  nam.-  in  his 
liook.s   ..... 

L'.   Where  it  is  conditional 

.Viitliority  to  \vfij,'h  and  then  d.'li\..r 
To  deliver  in  excliaiiL'''  for  (lii'.iuc 
Hnyer  marks  <;oods  with  liis  initials 
The  jfoods  niu.st  he  in  the  possession  of  a  middleman 
It  IS  sntKoient  if  the  -ooils  are  m  the  hamls  of  an  ••  a^-'nt  to 

forward" 

Teriiiinution  of  the  /;,/;,n,7<,,-  li.xed  ulterior  destination 

Delivery  on  hoar  1  the  purchaNi-r's  own  shi]) 

Where  th(>  warehouseman  is  also  a  earrier 

Where  the  huyer  has  refused  to  take  possession 

Hoth  seller  and  buyer  reiiudiate  the  jfoods 

(  arrier  iloes  not  lose  his  lien  by  a^Meeirif;  to  hold  for  the  buyer 

Anticipation  of  the  termination  of  the //■((/,<((■<«.<    . 

Tortious  refusal  of  currier  to  deliver 

I'artial  delivery  of  {^oods 

Termination  of  IntiiHitus  . 


Till  liiii/er  iiiiiKf  lir  iiinti/ri-nl 

What  amounts  to  insolvency 

/■/,.  .lii/./Hii/e  rniLHt  U  l.fi  riijlil,  ii„li;,i,„l,„ih,  ,,/tlir  h„,/,r's„K.in,t  . 
notice  to  the  person  having  possession  is  suHicieiit 

Tl.i    riifht  111  st,i,i  iii'ii/  /«  i/f/eatdl  hi,  t/i,  ,t,<ni,,,initi,t  „r  l/,r 
f. lilt  i  I,  I,        .... 
A  buyer  by  assij;iiing  the  bill  may  -ive  a  greater  right  than 


/liU  i,f 


he  possesses 

Hill  of  Lading— what  it  is 

An  assignment  of  it  is  not  an  assignment  of  the  contract 
Hills  of  fjid' 


ing  Act  of  1  )<(,-),■ 
An  assignment  of  a  bill  of  lad 

the  goods 
Lickbarrow  r.  Mason 


iiig  operates  as  an  assignment  of 
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lABI.K  OK  roNTKNlH. 


) 'ulislilurutliiu  (or  th»  uaniKiiluflit  .....  -I^i^ 
Thu  !ifcllfr  cull  uiily  8tii|)  liix  nwii  iiiton'xt,  i.i.,  tlii-  <'i(Uity  of 

ri'ilfiii|>tiiiii -^'.yi 

'I  hti  UNni);iiiiiciit  iiiiimI  b<> /"ifK/rf'/r 411 

Whi-i'i' thi' UHwi){ii(>t- hiM  tiiitin- of  othiM' l>ill»  of  IiuliiiK  .11.' 

Thu  u»Bi)(ii"t>  is  iiiiuiTi'<'ti><l  \>y  i-quitii'M  Ix'twct'ii  tlu'  Nt'llur  aiul 

biiyt-r II; 

Whi'i'f-  thit  )>ill  i«  ilruwii  in  thr<'t>  purtti,  riKlitn  of  )>l<<tlKi'i'H  III 

1»0(K    U'aKHAM-*   .V.Vl)    1)KI.IVEUV   OUDKKS IK 

('iiiiti-ii.«t>>tl  with  l)illa  iif  lulling tlT 

Not  iiPKoti'ililx  iiiMtriitnentN ii: 


F.v(  Tim.-*  AM'  riiK  l'".\i"i(iMn  .Vi  IS |,',. 

Oh.ji'ct,  ti)  (fiv  wTiirify  til  |iiT.«iiiM  ili'iiliiij;  with  tiic'tors      .     ,     |.,- 
(i  Ui  o.  1\'.  c.  !»l,  «.  I.     .Vii  u^ent  iiitnisttMl  with  </(><«/<.  who 
.iliijit)  them  ill  liin  'iwii  iiiiuie  tu,  uiiil  ^'t'ts  an  uilvuuct' fruiii,  u 
coiiMign»?c  who  hus  net  /«.^'l^  iif  itgciicy,  i^hull  be  t«k«<ii  to  lie 

the  trim  uwn«r Id.)  i, 

(i  (Jen.   l\'.  c.  Vi,  H.  'J.     \   ]MM'Hoii    iiitruHti'il    with,    uiid    in 
po«)M-g8ion  of,  liny  ilmiiiniiit  I'f  litlt,\niiy  givf  ii  good  title  I 
way  of  milf  III-  iilnhfi-  to  a  p<'iMiu  who  hu^   hut   imtiit  of  tin' 

iiS?«'i"  y .{tin  I, 

"  ilifru-ited,"  nu'aniiig  of  .......      (i.n 

<i  Ueii.  1\'  <•  91,  s.  4.  An  ngi-nt  intrusted  with  </<««/.«,  may 
givf  a  gomi  title  tiy  way  of  wit  to  a  jmiwin  who  /<«»  iiotio  of 

uK^'JLy 

.<  &  0  Vict.  c.  M),  r..  1 .  An  ugeut  iutnixted  with  ytMnU  or  ilmii- 
mnit.i  (-/title,  may  give  iv  giMid  title  Jiy  way  of  j>hili/t  to  a 

jierson  who  /ifid  iiiifiie  of  agency 

M  &  U  Vict.  c.  ."W,  8.  a.  Where  u  roller  who  has  sold  goiMln 
ntniiLf  the  docuuuuts  of  title  mid  s^lU  or  iiledgen  theui,  ho 
shall  1m    considered  a«  mi  agent  intruBtud  with  them  by  the 

buyer        

40  &  41  Vict.  c.  .Jii,  8.  4.  Where  a  hniin-  is  iu  iK<»we»sion  of  the 
documonts  of  title,  any  sale  or  jiledgo  by  liiin  shall  be  as 
eSectuiil  ii'<  if' /ii  lit ir  an  ai/eiit  iiitninttil  .... 
40  Jc  41  Vict.  c. ;{}»,  s.  2.  The  rtiwutiun  of  an  agent's  authority 
shall  not  att'ett  the  title  of  a  jieison  to  whom  the  goods  were 
>^old  or  pledged  after  the  revocation  of  the  aiitliority        .     . 

"  Agent  "  defined in 

40  \  41  Vict.  c.  3!),  s.  0.  The  imhrteintnt  n,-  transfer  »/ unij 
iliiiii  1,11  lit  o/til/e  has  the  same  effect  in  defeating  the  vendor's 
rights  lis  the  iiidojv.  incut  or  transfer  of   a  bill  of   lading 

would  have  had i; 

Where  goods  were  substituted  for  tho.sc,  pledged  .  .  .  \:: 
Where  they  were  jiledged  for  an  antecedent  debt  .  .  .  j;,, 
Where  they  were  lirst  pledged  for  less  than  theii-  value  and 

suliseiiuently  for  the  balance ^■„ 

Judgnieht  of  Lord  EUeiiborough,  C.  J.,  on  theeffect  of  a  buyer 
neglispiitly  allowing  the  seller  to  letiiin  possessiou  of  the 
douuments  of  title         ...  ...  |7i 
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41. 1 
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lAHLK  OK  tONTKNTS. 


.S,c.t,..n    1.    (Factor.    Act)   I)..p....t.ou    by   buvei    obtmi.iuK 
)Hmxt'«ai<iii.  i'i  jfc  w  Vict,  c,  Jfi  .        .       ' 

Swfinii  L>  (I)  l»„wer»  of  Me  CMiitil.*  AKeDtK 

>Wli..i.  lu.  Kff..it..ftrmiHferof.|.H.ui„entH 

i'cliiiitiuiiN       ...  •        ■        .     . 


I    ilM'l. 


/»l 


•lit  hu 


Ulltl 


3iE.> 


I.IK    KXT«.NT  ..»    Ml.  .SKr.LK.('»   HlnillH    Wim.s,    IN   I'o««M.,ON- 
.\rt'  |;i'eutur  thun  u  lien 

S«'ll(.r  in  not  t'lititlwl  to  rem  iml         .         .  ' 

The  utMl..rtaking«  of  ..u.h  i«irty  aro  K-ix-rullv' i.Ml..p<.n.lHnt 
KilfhtH  of  fho  Hi.||pr  l>y  tlu' coiitrHit   - 
Ah  to  thti  |iro|Kirty    . 

An  to  tho   iHlltMCNMioll  ... 

I'oriliiKo  c.  Coll. 
WiuMc  credit  Im  j^ivi-n 
Ki)fht«  of  the  w-Ilcr  not  Kiven  liy  the  contract 
iliB  rijflitH  iiriHf  on  the  buyer'-  ingolven.y  even  if 

liecM  K'veii        •....' 
Keimted  i)wner.«hi]i  . 

Where  the  sale  wus  not  h,,,,,;  fi,/,,  TwyneV  ('us,, 
SiibMiIe  for  value  without  iioti<e  of  first  Hule 
I'ositionsof  a  buyer  for  value,  an   exe.ution   .  re.lif. 
truj-tee  in  banltrujitcy,  contranfed 
w.y.  AM)  Hkscisnion 

Where  part  of  the  juice  has  iHien  puitl 

Where  the  buyer  ruf'old  and  U'cnine  insolvent 

Where  the  buyer  conlracte.1  to  give  u  bunkers  draft 

\V  here  a  buj  er  in  default  tendern  before  resale 

Seller's  rights  revive  on  the  expiration  of  the  credit 

Ke.'^ale  doi's  not  (.jKjrate  u»  u  reMcission 

I'ower  to  rexell  renerved      ... 

Insolvent  agent  purchasing  for  a  solvent  j.nncipal 

\\  here  buyer  refu>es  to  take  away  the  g,M,,|« 

i;tt'ect  of,  on  fonn  of  pleading  ... 

Perishable  articles        .... 

l»emand  of  payment  before  day  named  for  paynient 

failure  to  dehver  iustulments  punctually 

Rescind,  intention  to         .         ,         . 
Seller  retakes  possession      ..." 
Cases  examined  where  one  party  was  in  default    ^  y 
to  deliver,   or   to   take   away,    or   to   pay  „[■    un'luwfuUy 
demanding   payment,    or   Woming   insolvent    after    „art 
dchvery,  or  undue  delay     .         .         .         _  ' 

Stoppage  i'»  <ra«»iyH  is  not  a  rescission  -i- 
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DIKS  OF  EITHKR   I'ARTY   KOK   .\    BkKACH 

<  onditions  precedent,  effect  of     . 

Delivery  become  impossible     . 

\\  uiver  of  condition  precedent 

Where  one  party  has  j.reveuted  the  performance 
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■re  a  party  definitely  stat.s  that  he  will  not  plrform   his 
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TABLK    OF    CONTKNT.S. 


<'ort  c.  Ainl>ergato  Ry.  Co 

The  parties  iiiiiy  uffree  to  any  teruiw  they  please  .         .     . 
There  may  Jh.'  a  condition  jjieceilent  without  any  under- 
taking that  it  "hall  be  perforniod 

Wliere  rights  arise  on  the  hujjpenin^',  the  hai)peninj,'  must  l)e 
pri  ived 

WllKUK    IHK   SELr.KR   IJOKS   NOT  TeNIiEK 

Specitie  perfiinnaiice 


Mercantile  l,aw  Anjendnient  Act,  \H,ir> 

Damages  are  the  usual  reniedj- 

Recovery  back  of  price  i)aid 

Damages  in  tort  and  contract  the  same 

WlIEHE  THE   ><tLI.Ell  IHIES  TkXDEH 

If  the  in-ojierty  has  passed  buyer  must  accept  .         .         .         , 
Action  for  damages,  or  set-otl'      ..... 
Mondel  r.  Steel         ....... 

If  the  property  nas  not  passed  buyer  may  refuse  to  aicept 

Where  the  sale  is  bj-  sample 

Right  to  return  the  goods 

\Vhere  tlu;  goods  are  earmarked  the  buyer  must  accept 
A  refusal  to  accept  must  be  made  in  a  reasonable  time 
The  rights  are  mutual ;   where  the  buyer  may  refuse  to 
accejit,  the  seller  may  refuse  to  deliver     . 

Dam.^ges 

What  are .        .     ; 

Hadley  c  Baxendale 

Market  price  best  test  of  value 

Sale  of  Goods  Act,  ss.  50  {;i)  &  51  (.'J) 

Reselling  price  is  evidence  of  value  iu  some  cases 
[ioss  of  profits 

( 'ases  where  the  market  price  was  referred  to  as  the  test  of 

value        

Cases  where  there  was  no  market  to  refer  to    . 
Breach  as  to-  - 

Quality 

Time 


Inieuest 

When  it  may  Iw  recovered 

On  mercantile  securities 

Where  there  is  a  promise  to  jjuy  o.xpre.ss  or  implied 
As  a  general  rule  it  cannot  be  recovered 
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THK    Kill  KTH    SK(TH>\    oK    |HK   SAI.K   <»K    aO(»I>.S    A«  T. 


CHAPTER   r. 

WHAT   AOREEMENTS    ARE    WITHIN    IT. 

The  17th  socti..n  <.f  29  Car.  2,  c.  3,  made  for  the  pre- 

rmUm  (if  fraiulrt  and  perjuries,  ooinmonly  caHed  the  Statute 

•f  Frauds,  was  in  the  following  w(.rds  :— "And  be  it  enacted, 

'  that  from  and   after  the  said   four-and-twentieth  day  of 

'June  (A.D.  1«;77)   no  c»»ntraet  for  the  sale  of  any  goods, 

wares,  or  merchandizes,  for  the  price  of  10/.  or  upwards, 

shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 

part  of  the  goods  so  sold,  and  actually  receive  the  same, 

'or  give  s(»mething  in  earnest  to  bind  the  bargain,  or  in 

'part  payment,  or  that  some  note  or  nunnorandum  in  writing 

(if  the  said  bargain  be  made  and  signed  by  the  parties  to 

'be  charged  by  such  contract,  or  their  agents  thereunto 

'  lawfully  authorized  "  (a). 


((()  The  fourth  section  enacted  "  That  no  action  shall  be  brought  to  charge  any 
'  executor  or  administrator  upon  any  special  promise  to  answer  damages  out  of 
'  his  own  estate  ;  or  whereby  to  charge  the  defendant  upon  anv  special  prntniae 
'  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person ;  or  to  charge 
'any  person  upon  any  agreement  made  upon  consideration  of  marriage;  or 
I  upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 


KoRsrALmra  or  the  contract.  [Pi  i 

The  4th  wcti,,,,  „f  ,h,.  Sale  of  0,„„U  Act,  18!)3  (W.  t  -,- 

I..h  «oot,,,„  „r  ,„„  statu,.,  „f  Kra„d.,  ,,n,vi,l™  as  f„d  • 
1.)  A  c.,.utr„.,t  f,„.  ,h,.  »!„  „f  „„,-  ^.,„„i,  „f  ,h,.  ,„,„; 

"  h    h,','  ■,.,'■"7  n  ""  '""  '"'  ""'"■'"'"'"''  '">•  ""'■"»  '■■"■- 

m  „„  Ihcsa,,,,.,  ...■  s,ve  »,„„<.thing  i„  oavnost  ,„  bind  tl,,. 

....  n.c-t.  ,„■  „,  ,,art  ,,ay.„e„t,  „r  ,„,h.s.,  .„„c  „,„„  „,  ,„,, 
.™..l.,,„  ,,,  wnt,,,,-  „f  the  cntrao,  he  ...adc  and  signed  bv     : 
I«.rl.v  to  be  eharsed  „■■  his  agent  in  that  behalf  • 

(-.)  The  l,r„v,si„ns  „f  this  s<Ttio.i  apnlv  t..  even-  s,,,!, 
™n>.ot,  .„,,.ithstandi.,g  that  the  ,,„k1s',L;,  be   ,  t  ,  d^ 
he  h.|ive.vd  at  s ,  fntnre  time,  ,a-  ,„av  ..,  t  at  th,.  tinu        ? 

.  .  .'^    ...■del,v„,y,,.rs„n>e  ae.  ,„„,•  1„,  requisite  for  tl„. 

.. ;,",•;;*. ' "'"'^ ^^ ^"« """"'' "■•  ■■■""'■"•"'s "■« -™ « <■■' 

"  (3.)  There  i,  an  aecepta.ieo  „f  g,„,ds  ivithin  the  meaning „| 

., '  ,r  r ;  "  ""'.''"■^■"  *'•"  ""•'•  '«■•'  ■"  "'■"•i.."  >o<  ■ 

•■w     he    ih     T*"""  "  '"■"'"'"'■"8  «""'""^'   "f  « 

■•sl.2n?  ''"'""'™  '"  '""  '-•■"■'  -"-  ""«  «PP'y  1.^ 

The   Sale   nf  Goods    Ant     180Q    ...„  !•«   .' 

u-  1.  v^'x'us  Acr,  18!M,  was  a  codifviuff  st-itnt., 

«h,ch,  e.«e,,t  in  a  few  peints  to  be  hereafter ',  "fed    "         '• 

2»'™'|"n  in  the  existing  I.„,  but  me,.ly  ;a^:7ar' 

AC   aie  still  of  value  as  indicating  and  illusti-.tini,  ,1,.  3 

«pla,n,ng  the  application  of  the  various  sLi.™  7  the  1' 
Lord  Blackburn,  i„  the  case  „f  .«„,«,»„  v.  .JM  J,   „f 


■nota  ther»,,  .h.U  b.  i.,  wriSr^SJ        Tflu""™ '»''"'"'■"».'''»'« 


r-r.  r.] 
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iss:5  said   -I  think  it  is  now  finally  settled  that  the  true 
-.•oustnietion  „f  the  Statute  of  Frauds,  both  the  4th  and 

;•  '"!';  ''^T'!'  ""!  I"  '-^^^l^'-  *h«  <^^""traets  within  thenx 
•  vmd.  stjU  less  dlegal  but  is  to  render  the  kind  of  evidence 

'•!r^rJt''K'^'  ''^"''  ''  ''  ''^"S^*  ^"  «"f"^«^'  the 

This  important  section  is  applicable  to  every  sale  of 
taM,.ble  moveable  property,  though  not  to  sales  of  shares  in 
a  .  ornpany  or  other  intangible  pn.perty  (/,) 

At  one  time  a  question  arose  und'er  the  17th  secti.m  of 
the  Statute  of  li-auds  as  to  whether  public  sales  by  auction 
were  not  excepted  from  its  operation.  Conflicting  opinions 
w..,v  expressed  by  Lo.d  Mansfield  in  Snnon  v.  %LsO) 
aud  Lonl  Wlenborough  m  Wnd.  v.  n7..V./,o«,sv.(,/),  but  the 
po,u  was  hnally  decided  in  the  case  of  LL„,  v. 
.S, /..,./,/  .)  m  1824.  In  that  case  there  Mas  a  sale  by 
aud.on  of  goods  above  10/.  in  value,  and  the  requisites  of  the 
saute  were  not  complied  with.  The  King's  liench  decided 
t  at  the  contrac  could  not  be  enforced;  this  decision  has 
always  been  acted  upon  ( /). 

J!  r'f  T  'T^^^"'^  P"^"*  ''^'^^''  ^^^  P'-"vi8ions  of  the 
Matute  of  Frauds  were  applicable  to  contracts  for  the  sale  o^ 
goods  which  were  at  the  time  of  the  contract  not  in  a  state 
capable  of  being  delivered  according  to  the  provisions  of  the 
.outiact :  more  recent  statutes  have  rendered  the  point  nc! 
longc.  ^portant,  but  it  may  be  worth  while  to  Tte  th^ 

In  Tourers  y.  (Morneir,),  in^  1724^  Pratt,  C.  J.,  decided 

i;"i^t  of  Brett.  L.  J..  i„  //..^^^T.:./^  ISTO;^.  J.^K^S^ 

throwu  oa  this'ca*;  by' Wile"  J  "V.  n4-  ^'^^ /""^iderable  doubt  wa« 

in  IsfiO.  ^  •      •  '■'  "'"'«""  V.  Wheeler,  8  C.  B.  N.  S.  299, 

{!■}  Humble  V.  MiUiiell,  11  A.  &  E  •>0.5 

W  sunon  V.  Moti.,,  1  w.  Bl.  m'  S.'  C.  J  Burr.  1921. 

('/)  U„„l^  V.  »  liU.li,„i,e,  7  East,  boH. 

(•■)  h'e,„ror(/i,/  V.  Srhofiihi,  2  B.  &  C   'H  j 

(3)  lower,  V.  Osborne.  1  Strange,  oOti.  ' 
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thi.t  an  agivonutit  tn  make  a  chariot  was  not  within  tho 
statute,  which  ho  said  related  only  to  contracts  in  which  the    I 
s(>ller  was  to  deliver  the  goods  immediately. 

hiCh,,,!,,,,  V.  J,nlmrs{„),  in  1767,  the  King's  ]}ench  con- 
hrmed  this  case,  and  held  that  a  c(.ntract  to  deliver  wheat 
(th(«n  unthrashed)  in  a  month  from  the  time  of  the  agreement 
Mas  not  within  the  statute. 

In  nrorrs  v.  />>,./,(/,),  i„  ISI4,  the  King's  Bench  dccide.I 
tliat  an  agreement  to  purchase  a  quantity  of  oak  pins,  not  yrt 
cut  out  of  the  slab,  was  not  within  the  statute. 

The   prin<;iple  of   these  cases,  decided  by  great  Judge, 
including   I'l-att,   (".  J.,  Lord   Mansfield,  and  Lord    Ellen- 
b..rough,  s(.,.ms  to  have  been  either  that  the  word  "bar-aii,  " 
m  the  statute  must  b(.  taken  in  the  strict  technical  sense^o  as 
to  exclude  all  executory  <ontracts  not  amounting  to  a  "  bargain 
"  and  sale,"  or  else  that,  as  the  statute  said  the  contract  was 
to  be  g(,od  If  the  buyer  "  accepted  and  actually  received  "  part 
of  the  goods,  it  could  only  be  meant  to  apply  to  contracts 
where  it  was  possible  to  accept  and  receive  part  of  the  goods 
It  IS  <lear  that  the  buyer  could  neither  accept  nor  receive  th. 
chariot  bef<,re  it  was  built,  the  com  before  it  was  thrashed,  or 
the  oak  i)ins  before  they  were  cut  out. 

On  the  other  hand,  in  Iiom!,-m,  v.  JVi/ott  {,),  in  1792   the      ^ 
Court  of  Common  Pleas  decided,  after  taking  time  to  consider 
that  a  contract  to  supply  goods  on  board  ship  Mas  within  tl... 
statute,  as  it  was  a  contract  for  a  sale,  though  a  future  one  • 
and  in  Carhntt  v.    ir„tson  (,/),   in  1822,   the  King's   liciidi' 
d.>ci,led  the  same  j.oint  where  the  goods  were  flour  yet  un- 
grouiid.     In  both  these  cases  the  Court  said  that  Tourrs  x 
()sl,„no'{,)  might,  perhaps,  be  supported  as  being  a  contract 
not  for  a  sale,  but  for  work,  labour,  and  materials;  but  sub' 
sequently  in  Atkium,  v.  /A7/(y),  the  King's  Bench  held  that 


(")  ('/■ii/ton  V.  Aiiilrnvs,  4  Burr.  2101. 
(/<)  a  lores  V.  Ilmk,  .i  M.  &  S.  178. 
{'■)  It,.,„{eav  V.  Wyatt,  2  11.  Bl.  «a. 
('/)  Oarlmtt  v.  Watto,,,  5  B.  &  A.  fil.J. 
{e)  Towers  v.  Othnrne,  1  Strange,  506. 
(/)  Atkinson  V.  Bell,  8  B.  &  C.  277. 
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it  was  Udt  so.     In  (iiirl 
WHS  txpivssly  oveiTiiled 


^"'"y-fi'"tson(„),Chn,to„y..l„,l,. 


■fW.I 


(/') 


h  seems  impossible  to  i 


econcilo  those  (U 


,     .  ,  .     ,  coiiciio  mose  decisions,   Dnt  tlie 

.^sla.ureu.l82S,byU(,eo.4,e.l4,s.7,LonlW^^^^^^^ 
Act),  pu  an  end  to  the  .hfficnlty  uy  enactin,.,  that  the  pro- 
V.SU  .  of  he  Sta  ute  of  Fran.ls  shouU  apply  to  agreements 
to  sell  as  veil  as  to  [barganis  and]  sales,  and  the  7t]»  .-ction 

.    1  ,!rT;ft/''   "   «"bstantially  incorporated   in 
s.ction  4  (!')  of  the  Sale  of  Goods  Act. 

In   Ifoman  v.  J!,rn- (r),  i„   1850,   Jervis,  (<.  J      p^i,,.ed 

..ttlu.yn:»Geo4theword''vaIne'U-asnsed.^^^^^^ 
tlHMord  -price,"  as  in  the   17th  section,  and  that  as  the 
statutes  mnst  oe  construed  together,  the  17th  section  must  be 
read  as  ii  ..  eontamed  the  word  "  valne,"  and  this  distinction 
.s  .ijamtained  m  section  4  (1)  of  the  Sale  of  Goods  Act 

J.e   Sale  of  G.kuIs  Act  (section  0^  defines  -goods"  as 

n.-Iudnig  all  chattels  personal  other  than  things  in  ^cti^.n  and 

...oney  (and  m  Scotland  all  corporeal  moveables  except  n.onev) 

I  emblements  (industrial  growing  crops)  and  things  .dtached  to 

-•  tonnmg  part  of  the  land  which  are  agreed  to  be  severed 

I  l)ot(.ie  sale  or  under  the  contract  of  sale 

IVior  to  the  Sale  of  Goods   Act  the  question  frequently 
arose  whether  a  contract  for  the  sa  3  of /.«.^,.  na  Jules,  as 
.  .st.uct  from  /.«./„.,  induslM.s  or  emblements,  was  within 
I  the  1 .  th  section  of  the  Statute  of  Frauds 

It  seems  pretty  plain,  upon  principle,  that  an  agreement  to 
tnmster  the  property  m  something  that  is  attac-hed  to  the  soil 
a   th,.  ime  of  the  agreement,  but  which  is  to  be  severed  from 
he  su.l  and  converted  into  goods  before  the  property  is  to  be 
transterred  is  an  agreement  for  the  sale  of  goods  within  the 
;.u-an.ng  of  the  !)  Geo.  4,  c.  14,  if  not  of  the  2'J  Car  '>  c   :J 
ihe  agreement  is,  that  the  thing  shall  be  rendered  inio""go;.ds 
|a..l  then  in  that  state  sold  ;  it  is  an  executory  agreement  for 
J  ..  sale  of  goods,  not  existing  in  that  capacity  at  the  time  of 
P"  contract.     And  when  the  agreement  is,  that  the  property 


(«)  (Jarbutt  V.  UutaoH,  o  Ij.  &  A.  61;j. 

{l>)  C/aytoi,  V.  Amirews,  4  Burr  'MOl 

(.}   /lurnutn  V.  /tenr,  2d  L.  J.  ( '.  p.  -^ol  ;   18  V.  H.  os: 
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is  1m  he  transferred  Itefdre  tlie  tliiiif-;  is  severed,  it  seems  eleiir 
enniigli,  tliat  it  is  nnl  a  <Mmtvaft  f<»r  the  sah*  of  goctds,  it  is  ;i 
ecntraet  for  a  sah>,  hut  the  thing  to  he  sohl  is  not  goods.     ]| 
this  he  the  jjrinciiile,  tlie  true  suhject  of  inquiry  in  each  ease 
is,  when  do  tlie  ])arties  intend  that  the  pntperty  is  to  pass? 
if  the  tilings  perish  by  inevitable  accident  before  the  sever- 
ance, M'h(»m  do  they  mesin  to  bear  the  loss  ?  for  in  general 
that  is  a  good  test  of  Avhether  they  intend  the  jmtperty  tc 
pass  or  not ;  in  other  Avords,  if  the  contract  be  for  the  sale  uf 
the  things  after  they  have  been  severed  from  the  land  s,, 
as  to  become  the  subject  of  larceny  at  common  law,  it  is,  ;it 
least,  since  the  9  Geo.   4,  c.  ]4,  a  contract  for  the  sale  .,f 
goods,  wares,  and  merchandizes,  MJthin  the  17th  section  .,f 
the  Statute  of  Frauds.     If  the  contract  be  for  the  sale  of  tli.. 
things  whilst  they  are  attached  to  the  soil  and  not  the  subj.i t 
of  larceny  at  common  law,  it  is  a  contract  for  the  sale  ot 
things,  crops,  fixtures,  emblements,  trees  or  minerals,  whidi 
may  (ir  may  not  be  an  interest  in  land  within  the  4th  section 
of  the  statute,  but  are  not  goods,  wares,  and  merchandizes 
within  the  17th  section,     liut  the  Sale  of  Goods  Act  appears 
to  have  altered  the  law  to  this  extent,  that  so  long  as  tin 
contract  provides  for  the  severance  from  the  soil  of  the  thiiii; 
sold,  even  though  it  is  the  buyer  Avho  is  to  effect* the  sev.i^ 
ance,  or  the  proi)erty  has  passed  before  severance,  it  is  ji 
contract  for  the  sale  of  goods  (,t).    But  in  iMrerij  v.  Pursdhhi 
in  1888,  ('bitty,  J.,  held  that  a  sale  of  the  building  materials 
of  a  house,  to  be  taken  down  and  cleared  off  the  ground  I>v 
the  buyer  Avithin  two  months,  Mas  within  the  4th  section  (if 
the  Statute  of  Frauds.     In  T.ce  v.  (iaah'U  (r),  in  1870,  a  (-(^n- 
tract  for  the  sale  of  unsevercd  tenant's  fixtures  Mas  held  to  li. 
Avithin  neither  the  4th  section  nor  the  17th  section  of  tin 
Statute   of  Frauds,   but  if  the  fixtures   were  sold  for  tin 
purimse  of  being  removed,  it  is  submitted  that  such  a  contimt 
Avould  be  within  the  Sale  of  Goods  Act.      In  Monim,  v, 


(")  MurshuU  V.  (Ireen  (1870),  40  L.  J.  C.  P.  153  ;  1  C.  P.  I).  35 
[1)  Linny  V.  I'antV,  til  L.  J.  CL.  570  ;  39  Ch.  1).  508. 

(')  Lte  V.  aanktii,  45  L,  J.  a.  u.  540  ;  j  (^_  jj  j)  -^^^^ 


hi.  r. 
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I'liss.ll  ,('■  Sons  {it),  iu  1!M>,S,  it  was  held  tliat  an  agreement 

hvli.rcby   the   seller  sold    to   the    buyers    certain   slai,'   and 

liiiders  which  had,  as  it  was  found  l)y  the  Court,  become  part 

A  the  soil  of  premises  of  which  the  seUer  was  the  lessee, 

Kvas  not  a  contract  for  the  sale  of  goods,  but  a  contract  to 

jiant  an  interest  in  land. 

Ill  reviewing  the  authorities  under  the  older  statutes,  it  is 

lof  some  importance  t(»  remark  how  the  (juestion  antse  before 

the  Court,  and  whether  the  deeisi(.n  turned  upon  the  legal 

ptfect  of  the  contract  proved  in  evidence,  or  upon  the  contract 

Istiited  iu  the  pleadiugs,  for  some  misapprehensions  seem  t(t 

iliave  arisen  from  neglecting  this. 

The  first  case  that  is  generally  cited  on  the  subject  was 
^\\',Miiiiitoi>  \.  Ihistow  (h),  decided  by  the  Common  Pleas  iu 
iSdI.  It  was  an  action  against  executors.  The  declaration 
[was  that  the  defendant's  testator  was  poss(?ssed  of  land  on 
hvliich  hops  were  then  growing  ;  that  the  plaintiffs  bargained 
[for  and  agreed  to  buy,  and  the  testator  agreed  to  sell  all  the 
[hops  thru  uroiviiKj,  to  be  delivered  in  pockets,  &c.  In  proof 
J  of  this  dechiration  a  document  was  produced,  signed  by  both 
E  parties,  which  was  in  the  following  terms  : — "  Agreed  to  give 
■the  undermentioned  gentlemen  at  the  mte  of  10/.  per  cwt. 
I  '•  for  the  quantities  of  hops  as  attached  to  their  respective 
names,  to  be  in  pockets,  and  to  be  delivered  at  Whitstable.— 
J "  \Vm.  Francis  (the  testator),  ab(mt  23  acres."  This  paper 
was  not  stamped,  and  the  question  was  not  whether  it  came 
within  the  Statute  of  Frauds  or  not,  but  whether  it  came 
within  the  exemption  in  the  Stamp  Act  of  agreements  relating 
to  tlie  sale  of  go(»ds,  wares,  and  merchandizes.  Lord  Alvanley 
thought  it  an  agreement  for  the  sale  of  goods,  and  something 
iiiore,  viz.,  an  agreement  not  to  sell  the  produce  of  the  land  to 
any  one  else  before  it  was  severed.  Heath,  J.,  and  Rooke,  J  . 
thought  a  contract  for  the  sale  of  non-existing  goods  was  not 
within  the  exemption,  and  that  as  in  this  case  the  hops  did 
not  at  the  time  of  the  sale  exist  as  goods,  it  required  a  stamp 
(  hambre,  J.,  thought  a  contract  for  the  sale  of  non-existing 


(o)  Moryan  v.  Ruaaell  &  Sons,  [1909]  1  K.  B.  ;{57. 
CO   W'fl>tii»j(,m  V.  Diistow,  2  B.  &  P.  45L'. 
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goods  was  within  the  exemption  ;  he  seems  to  have  doul.t,-,' 

whether  the  agreement  proved  wan  not  within  tlie  exemption 

but  he  agreed  with  Lord  Alvanley  that  the  agreement  deelai. ,i 

upon  gave  tlie  purchaser  an  interest  in  the  produce  of  tli, 

vendor's  land.     It  seems  probable  that  Chambre,  J.,  would 

have  held  the  agreement  declared  on  within  the  4th  sectiou 

of  the  Statute  of  Frauds,  but  it  seems  difficult  to  treat  this 

case  as  directly  deciding  anything,  and  Parke,  U.,  in  lioihi.l, 

V.  Phillips  (a),  threw  doubt  on  it. 

In  Crosbfi  V.  Wadswovth  {h),  in  1805,  the  action  was  trts- 
pass  to  the  plaintiff's  close,  growing  grass  and  hay.     Tin 
plaintiff  claimed  the  hay  under  a  parol  contract ;  Lord  ¥AW 
borough    expressed    an    opinion   that   it   could   not   be    un 
agreement  within  the  17th  section,  because  the  goods  did  ii(,t 
exist  as  such  at  the  time  of  the  contract ;  on  this  opinion  h,. 
afterwards  acted  in  droves  v.  lUuk  (<),  but  whatever  it  mi-ht 
be  then,  it  was  no  longer  law  after  Lord  Tenterden's  Ac  t, 
But  the  judgment  of  the  Court  was  that  an  agreement  cou- 
ferring  an  exclusive  right  to  the  growing  grass  was  an  agroc 
ment  for  an  interest  in  laud.     It  may  be  observed  that  ..n 
these  pleadings  the  effect  of  the  agreement  was  not  material ; 
if  the  agreement  did  not  give  an  exclusive  right  to  the  grow- 
ing  grass,  trespass  would  not  lie ;  if  it  did,  the  statlite  applied 
m  either  case  the  plaintiff  failed  {d). 

In  Scorell  v.  Boxall(t),  in  1827,  on  similar  pleadings,  the 
Exchequer  decided  the  same  point  the  same  way,  where  the 
subject-matter  of  the  action  was  growing  undei-wood. 

In  both  those  cases  the  Court  had  to  decide  upon  the  con- 
tract as  it  was  stated  on  the  pleadings;  but  in  many  cases 
the  question  depended  on  the  legal  effect  of  the  contract 
proved,  and  it  became  necessai-y  to  inquire  into  the  state  iu 
which  the  subject-matter  of  the  sale  was,  or  would  be,  at  the 
time  when  the  property  was  intended  to  pass.     In  general. 


(a)  Bvdtvell  V.  I'hiUipt,  9  M.  &  W.  5(»3. 

(h)  CroBby  V.  U'ailswort/i,  6  East,  602. 

(c)  Qrores  v.  Buck,  3  M.  &  S.  178. 

{d)  Carrington  v.  SooU,  in  1837,  2  M.  &  W.  248 

(«-)  Score//  V.  ««  all,  1  Y.  &  J.  396. 
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»lu'U  theix'  was  u  contract  fur  the  sale  of  goods  in  a  state  not 
fvt  lit  fur  delivery,  it  was  considered  that  the  property  was 
i)t  intended  to  be  transferred  to  the  jjurchaser  until  the  seller 
kad  done  all  that  he  was  bound  to  do  to  render  the  goods  lit 
lor  delivery,  unless  a  contrary  intention   clearly  ajjpeared 
\post,  page  184),  and  this  rule  ajiplied  where  the  contract 
las  for  the  sale  of  things  not  yet  rendered  into  goods,  but 
^•hieh  were,  if  the  agreement  was  pursued,  to  be  rendered 
ito  goods.     And  now,  by  the  Sale  of  (Juods  Act,  18U3, 
4  (2),  the  provisions  of  the  section  apply  notwithstanding 
bat   the  goods  may  be  intended  to  be  delivered  at  some 
iture  time,  or  may  not  at  the   time  of   the  contract   be 
dually  made,  procured  or  provided,  or  fit  or   ready  for 
|eli\ery,  or  some  act  may  be  requisite  for  the  nmking  or 
ompleting  thereof  or  rendering  the  same  lit  for  deli^■ery. 
the  intention  of  the   parties  must  be  presumed  to  be  to 
lausfer  the  property  in  the  things  when  in  a  deliverable 
fate,  i.e.,  when  severed  from  the  soil,  if  that  was  to  be  done 
the  seller,  and  not  before.     There  is  no  doubt  on  the 
uthorities  that  such  a  contract,  continuing  executory  till  the 
abject-matter  of  the  sale  was  converted  into  goods,  was  a 
butract  concerning  the  sale  of  goods,  and  not  a  contract  for 
lie  sale  of  an  interest  in  land. 

Thus,  in  Smith  v.  Sttmitu{a),  in  1829,  the  King's  Bench 
eld  that  a  verbal  agreement  for  the  sale  of  timber  then 
rowing,  and  to  be  cut  by  the  seller,  was  a  contract  for  the 
Me  of  goods   within   the   meaning  of    the    17th   section, 
attledale,  J.,  said,  in  delivering  judgment,  ''  The  impression 
()n  my  mmd   is  that  wherever  the  subject-matter  at  the 
time  of  the  completion  of  the  contract  is  goods,  wares,  and 
Imerchandizes,  the  17th  section  attaches  upon  it,  although 
lit  has  become  goods,  wares,  and  merchandizes  between  the 
Itiine  of  making  and  completing  the  contract,  either  by  one 
lot'  the  parties  having  bestowed  his  work  and  labour  upon 
his  own  materials,  or  by  his  having  converted  a  portion  of 
^is  freehold  into  goods  and  chattels."     In  that  case  the 


I-'}  S.n,tl,  V.  Surma,,,  9  li.  &  V.  u61.     See  ako  2V,,/  v.  Auty,  2  Brod.  &  li.  101. 
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tunhvr  wus  t(.  hv  .ut  by  tlio  s,l/,'rs.     In  H„tls  v.  /-V/V;/,/ ( ,„, 
in  1H;!(),  the  i»Iiiiiitift'  »j;m'(l  to  mipply  t]w  (lofc'mlant  witl; 
tiirnii)  »<'t'tl:    tin-  d('fnnluiit  was  to  sow  it  on  his  own  lundj 
and  to  sell  the  wed  produced  to  the  plaintiff  at  a  guine;i  a 
bushel.     There  turned  out  to  be  more  than  10/,  worth  (,t 
»ee<l.     The  King's  Hench  held  that  this  contract  was  witliii 
the  17th  section.     In  Somshunj  v.  M,ittlhivs{l,),  in  1838,  \hl 
Exchequer  held  that  a  eoniiact  for  the  sale  of  potatoes'  n,- 
yet  at  maturity,  at  so  much  per  sack,  to  be  dug   by  tli. 
buyer,   was  not  a  contract  passing  any  immediate  inte;  v 
at  all,  but  a  contract  for  the  sale  of  goods  at  a  future  dav 
Parke,  IJ.,  said,  "  The  contract  gives  no  right  to  the  land :  i: 
"a  tempest  had  destroyed  the  cro])  in  the  meantime,  an, 
"  there  had  been  none  to  deliver,  the  loss  would  clearly'lia\ 
"  fallen  upon  the  a.'fendant "  (the   seller).     "  It    is  onlv  ^ 
"  cmtract  for  goods  to  be  s(dd  and  delivered."     The  cimtiae 
was  for  the  sale  of  things  which  were  not  goods  at  the  tiin 
of  the  contract,  but  were  to  be  made  so  before  the  contiiu! 
attnched  upon  the.a  and  the  property  passed.     The  terms  uii 
the  agreement  by  which  the  price  was  to  depend  on  thf| 
number  of  sacks  seem  to  be  in  this  case  important,  and  t 
make  the  distincticm  between  it  and  the  foUowing  cases  :— 

In  Parka-  v.  Stauihnul {,),  in  1809,  the  bargain  was  fnrl 
the  crop  of  potatoes  in  the  ground  in  November,  and  thJ 
buyer  was   to   take  them  immediately ;   instead    of   takini 
them  immediately,  he  dug  and  removed  them  at  interval 
taking  the  last  about  Lady  Day,  by  which  time  they  wcJ 
damaged  by  the  frost.     The  buyer  paid  for  all  the  potat.^l 
he  had  taken  away,  but  refused  to  dig  up  or  take  away  thJ 
potatoes  in  a  part  of  the  field  where  they  were  destroyed  hi 
frost.     The   seller  recovered  a  verdict  for  their  price,    il 
question  could  arise  upon  the  17th  section,  for  there  was  lotij 
a  part  payment  and  a  part  acceptance  and  receipt,  but  J 
rule  nisi  for  a  non-suit  was  granted  on  the  ground  that  tlit| 
bargain  was  for  an  interest  in  land ;   no  point  seems  to  havr 


(a)   Wattn  V.  Fritwl,  10  B.  &  V.  446. 

(i)  SaiMhnry  v.  Matthrws,  4  M.  &  W.  34,J  ;  7  Dowl.  23. 

(r)  /1[/rA-tT  V.  ,S7u/,t7((H./,  II  K;»t,  ;i6o. 
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III  iiiado  about  the  risk  of  loss,  perhaps  because  it  was  cm- 
Btird  a  flour  thing  that  the  damage  arose  from  the  gross 
Lligcn.c  of  the  buyer,  who  shouhl  have  dug  the  potatcx's  up 
btt.rt!  the  winter.     An  objection  to  the  form  of  action,  which 
Ul(i  probably  have  raised  the  same  point  in  another  shape, 
L  overruled,  because  not  taken  at  the  trial.     But  though 
L  fact  of  the  point  not  being  made  may  weaken  the  autho- 
\\  ot  the  case,  it  seems  that  Lord  Ellenborough  did  con- 
dor  that   the  contract   gave   the   buyer  property    in  the 
btiitoes  whilst   yet   unsevered  from   the   soil,  and   that  a 
h.porty  in  them  was  not  an  interest  in  land,  "though," 
|i(l  he,  "they  were  not  in  the  shape  of  personal  chattel's, 
las  nrtt  being  severed  from  the  land,  so  that  larceny  might 
|1k'  committed  of  them." 

In  the  very  same  week,  June  Gth,   1809,  the  Common 

lleas,  in  Emmnson  v.  Heel  is  (a),  decided  the  reverse.     In 

hat  case  there  was  u  sale  by  auction  of  a  growing  crop  of 

fcniips,  to  be  dug  by  the  buyer,  for  a  price  less  than  10/., 

that  no  question  could  arise  upon  the  17th  secticm.    There 

cms  to  have  been  no  express  agreement  as  to  when  they 

|cie  to  be  removed,  but  in  other  respects  the  contract  seems 

Icntical  Aviththat    in   Parker  v.  Stanilaud(l,).     The  seller 

Uuglit  an  action  against   the  buyer  for  not  taking  these 

brnii.s  away.     On  behalf  of  the  defendant  several  objections 

n-G  made,  which  were  satisfactorily  answered;  but  a  great 

kie  was,  that  it  was  a  contract  for  an  interest  in  land,  and 

liat  the  only  memorandum  was  that  made  by  the  auctioneer 

the  sale,  and  that  the  signature  of  the  auctiimeer  w(mld 

^ot    bmd    the    buyer.     The    Court,    after   argument   and 

Jkuig  tune  to  consider,  decided  that  it  was  an  interest  in 

^nd,  but  that  the  signature  of  the  auctioneer  was  binding. 

rrom  the  expressi<ms  used,  it  appears  that  the  Court  thought 

lie  buyer  took  an  interest  in  the  turnips  whilst  yet  in  the 

H  and  that  it  never  occurred  to  them  that  there  couhl  be 

)iiy  differonee  between  growing  turnips,  which  are  emblements. 


(«)  Kmmer»on  v.  Media,  2  Taunt.  3«. 
{!•)  Parker  v.  Stttnihind,  1 1  East,  365. 


u 


KORMALItlKS   OK   THK    fONTUACT. 


ll'i 


'"'•■"■';-''  V.  /■*/%«,„,,  i„  i«4i  .1,,.  |.;,,.|,.,|,„,.  ,|„„„„ 

mi  1  ,t.  f„ll„„,„g  „gri.„„u,„:  "Tl, ,„  I>l,illin,  „gr,,~\ 

upper  ,«„„„  „r  „,„  p„,,,„,  ,,„,„  „„,  ,„       »'  *i 

the  »„,„  „f  30/.,  „n.l  Lionel  EoJwell  ..jlvi  ,„  bu,,',t 

^■.'  buyer  ,m  mte«..,.   in  ,he  fr,u.  b..f„ro  »..„rau;.,. " ,. 

riu.  buyer  wa»  .„  gather  the  f,„it,     I.„,,,  \u  I 

pomtecl  „ut  m  hi»  judgmeut  that  growing  fruit  wuul.uj 
!«.»»  to  an  executor,  h„t  to  the  heir.     The  ^ear.,,  inTt    '  J 
w™  .,„,l.er  e„.ble„e„t,  n„r,i..tu,«,  but  pi-t  of'the       .  .^^ 
he  d.,tm,.„„„  between  the>«,  ,.a.e,,  i„  whi.-h  the  pr„,„.^ 

I»  ,!,„,  b",  "■''""■"  "•  •"'""'""•'('').  i»  Pr«-i.sely  the  Z\ 

Tf  "T":,",::'""^  ^'^'"  """^  """■' """ ' i 

A«  the  iKtrtie,  might  enter  in  faet  into  a  eontnat  givi,,..  J 
mtere»t  m  crop,  whiUt  »till  „n»>vel^.d,  it  wa»  iX^'J 
.nqutre  whether  ..eh  a  eont..e,  wa»  wi.Liu  ei  .el  Z  4     1 

doi^bt,   wlueh   formerly  e.xisted   a»  to  whether  a  ™1,.  J 
emblemen.3   befo..   sevet^nee   eon,tit,.ted  a   Je   of  gU 

oe'tion  0>  (1)  of  the  Sale  of  Goods  A,t,  the  older  dwi.!,. 
on  the  q..e,tion  are  still  of  interest  ' 

lu  )l„„,./.i  V.  &m.(^),  in  1813,  in  which  th,>  co,„r,„i 

^zt  :r:r-™rT  r "'"  -"=  -^ -" '"-  "-"-'"> 

flowing  on  eerta.n  lands.  Lord  EUeuborough  ovcwnhvi  .1 
objecon  that  the  eontmct  was  within  the  4th  »e  t  ion       ,i 
Statu  e  o,  p„„d,.     „  1,  ,,  ^y        „  ,^.^         be.  .n    "  ,  , 
eonfemng  an  exclusive  right  to  the  land  for  a  time,  fr    ! 


(-0  Jlodwell  V.  Phillips,  9  M.  &  W.  501 

('•)  StmmoHB  V.  ^Vi/^  5  B.  &  P.  857 
(<0   H  ((/-(f/cA-  V.  ArMcf,  2  M.  &  S.  205. 
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|,.-,....  Of  making  H  profit  of  itn  growing  surf....,  it  wouM 

. '  "'"*"'   "'  '\ '^"'^  "^  ""  '"»«'-««t  i,.  huul.     H„t  horo 
.s  a  n.ntra..t  for  tlu-  s..lo  of  potatcM.  at  so  uuu-h  an  a.-ro 
h,.  ,.o.utoos  .^o  th.  sul>jH.t.n..tt..r  of  sale,  and  whethor  at 
irimv  oi  the  sale  they  wm,  ...verod  with  .arth  in  tho 
I.-M  or  ,„  a  l,ox,  st.ll  ,t  was  a  salo  «f  a  n.oro  chattel  "     Jt 
hns  pn.tty   .loar   that    Lo,,l   EIIonl,oro„^,h    thought   that 
k,,,,  ,n>ps  were  not   purt  of   tho  land   within   the  4th 
hnu,  though  he  eertainly  n.ver  intimates  an  oi.inion  that 
ly  w..n.  goods  m  any  sense  of  the  word  before  severance 
\u    .r.ns  V.  Lol.r,sO,),  in   1S26,  the  agreement  was  for 
s.Ie  of  a  eover  of  potatoes,  to  b..  turne,I  up  by  the  seUer 
he  pr,.e  ot  ./.     ^o  ,,uestion  would  arise  under  the  17th 
hun,  .s  the  pnee  n-as  below  10/.  ;  but  it  was  ..bjeeted  that 
Ls  a  n-ntraet  tor  the  sale  of  an  interest  in  land     Holroy.l 
,.omted  out  that  the  buyer  was  to  have  nothing  t?do 
].  t  e  potatoes  tdl  they  were  nu'sed  ;   an<l,  n.oreover,  that 
I  .ller   rmght    ehoose   which   cover   the    buver    was    to 
e  so  tl|at  he  eonld  have  no  interest  in  any  specific  land; 
hough  both  these  propositions  seem  pretty  clear,  and 
^..  of  them  would  have  disposed  of  the  ease  Bay le^  J 

I..ttIodae,   J.,    took    the   opportunity   of  giving   thei"; 
^-ns  on  the  law  at  some  length.     Bayley,  J.,  held  that 
.I-unts  and  faxtures  were  not  land  within  the  4;h  section 
express  y  d..ente<l   from   the  opinion  in  K„n.,ersou  v 
hiM.  winch  he  treated  as  a  dictum  not  necessary  for 
.1.CS.OU  of  the  case(0.     Littledale,  J.,  at  some  hmgth 
a,M.p,n.o„  that  land  ni  the  4th  section  -  meant  land 
|k.„  as  mere  land,  and  not  its  annual  growing  productions  " 

a't'l'l  nl  "  "  Xr'^r"  :"'^  ^^^^  "??««-  ^o  have  been 
f  L  Icnborough's ;  but  Jiayley,  J.,  went  further,  and 
»«l  that  growing  .-reps  were  mere  goods,  and  might  be 


I)  KrmiM  V.  /InbrHt,  5  1).  &  ( '.  829. 

■)  U,n,rs„n  V.  IM,\  2  Taunt.  .W,  ante.  p.  1 1. 

It  5irX;- J^EJ-Z*^"^  *^«  learned  judge,  aa  it  was  a  necessary 

V^'tin,, ;  it  was  not  much  consideS   fl^f  f  ^   '       '  '"  """^  *^  ^'^  "^'^ 
U  cas.  then  before  the  Court  unnecessary  to  the  decision 
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recovered  under  ti  rouiit  fur  ko<h1h  pMirgtiined  and]  Hold,  iind  lii 
fltuted  less  diHtinctly,  that  u  contrmt  for  the  milv  of  thorn  w,i. 
within  tho  1 7th  section.     Thew  two  lust  |(ro|Hmifions  Henii, 
however,  exceedingly  queHtionuble,  und  no  authority  is  gixtn 
for  either.     In  MmjjiiUl  v.   Wmlshii (a),  an  outgoing  teuiiii' 
was  allowed  to  keep  a  verdict  on  a  count  for  crops  [hargaiiini 
and]  sold,  which  he  hud  obtained  against  the  incoming  temii;;. 
who  had  agre-'d  to  take  them  at  a  valuation  ;  and  in  Hiill,i 
V.  Itiiinlti(h),  in  1834,  tho  Kxchequer  held  that  counts  |,  r 
fixtures,  [bargained  and]  sold,  were  sufficient.     Hut  in  tin 
latter  <'aso  it  was  expressly  decided,  that  an  agreement  tor 
the  sale  of  fixtures  between  the  landlord  aiul  the  outgiiin:; 
tenant  was  not  a  side  of  ijoixls,  either  within  the  Statult    i 
Frauds   or  tho   moaning    of    a    count    for  goods   sold  aiii 
delivered  (« ).     It  may  bo  observed,  that  in  both  these  <  ;isi. 
tho  land  was  to  pass  to  the  buyer,  and  tho  agreement  w;i« 
rather  an  abandonment  of  tho  seller's  right  to  diminish  th, 
value  of  the  land,  than  a  sale  of  anything;   but  it  sr.n 
difficult  to  make  that  consistent  with  the  opinion  of  IJuyU  y,  J 
in  J'Jniiis  V,  lloht'its («/) :  if  a  contract  for  a  sale  of  crop";  or 
fixtures  to  one  who  takes  the  soil  is  only  an  abaiulonmciit  : 
a  right  to  sever  them,  it  seems  to  follow  that  a  sale  of  thni 
in  their  unsovered  state  to  one  who  does  iiol  take  the  soil,  ;> 
only  a  transfer  of  the  right  to  sever  them. 

The  next   case  on  the  subject  Avas  Jones  v.   Flint  {.),  i 
1839.     There  crops  were  sold  by  parol,  and  it  was  agr.v. 
that  the  seller's  cattle  should  nin  with  the  buyer's  iu  tli^ 
after-grass.     There   had  been  part  payment.     The  declara 
tion  was  for  crops  bargained,  sold  and  carried  away.    Th 
Court  held,  that  it  was  clear  that  the  crops  were  not 
interest  in  land,  and  they  considered  the  agreement  hUm 
the  after-grass  to  amount  to  an  agreement  that  the  buyer 
cattle  should  eat  the  seller's  grass :  not  that  the  grass  shoi 


(n)  Mayjitld  v.  Wadahy,  3  B.  &  C.  307. 
(/')  Hallen  v.  Rumler,  1  C,  M.  &  E.  267. 
'  This  case  was  followed  iu  Lte  v.  ila»kill,  iu  1876,  4j  L.  J.  O    V>   ..J 
1  Q.  B.  D.  700.  ^ 

('/)  Kvntit  V.  JinberU,  .)  B.  &  C.  82». 
(*)  Jvnei  V.  Flint,  10  A.  &  E.  loi. 
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(•(,  [ 


Kn.uul(.).  "  "''  ^•'  ""^-   "''i-tion  upon  thi; 

i'lf  next  east,  on  t]u>  ..,.    .• 
""  '■""■■•-'  in  l«..d    i  li,':"'  "'!'"""■■'  "">  -""'m.t  .,„. 

"•■'■■*■"  '•■  '■>.■.■"('■";:;""■'«  '■'  ""■  "h «"  .n 

>^        "fe  m  tli(.  land  at  tin.  tiu.       l-    I  <'onti-a(t 

>>  J''  c-ontract  the  thing  .oh  .  "",  ''  "'^  '^J^',  then  if 
•  >•  ^J^e  seller  tho  ca.s<.  ts  2  • ',  '  '^'^''''^'^  «^  once 
•^^n"^I»c.r  case  is  „-,,,.,,     J'"'  ^'^ »»   ^^o  section   (4th, 

: --n  in  the  ground:;    ;r:^Vt  f'T  ""'^'-o 
''^-  ^^'"••r  finally,  and  the  ,.       l      ''  ^"  ^^'  ^^^'vered  by 

-fhm  the  section.     Then  /h! '  ""     '^'"'  ^^'^'^  «'««  i«  not 
-^-ethepu,,,„,,riXt  ;;  T"  ^'"  '^^'"^  "^  -«: 
-h  a  ease  where  the  th  nl  ^   ?"^  "'•«^^-  ^'--If-     In 
although  thev  are  stilJ  fn  >  ?  ■^''"'""  '"'f"'^fn„lrs  thl 

,^-.'e  i„  „„„  Jit .  ;7;  ^-"-s.  f.o„  ,he  ,::^  'jJS 

,  I  merely  „  «,|e  „f        ,       "'  ""  de  ivery,  neverthelew  i, 

,  '»  Ik'  Mhethcr  it  can     !       u  '    "'"  ""■■  'I'^'Hon  ,„.,„' 
";^a-  m,c.„ded  Z.^iJ^t'l  '7'"  »■«  ••on..",  t 
"'".e  purchaser,  and  arcrd '  iv   ,    "'  '""•  "'"  ■«'™n.agc 

*;-»'  in  land,  and  ,he  CZ^ki     "'"  ™"'""'  '»  ««' 
"«•  ""ng,  not  being  ,Wm„.      Z"*"'  "><>  section.    But  if 

--Oi-Wy,  wl.cth'c^r  ,  Stv'^  '"  "^  "^"^"^ 
^_    '  '"  '■••''«'•  "torthe  buyer 
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"  is  to  enter  and  take  it  himself,  then  the  buyer  is  to  derive 
*'  no  benefit  from  the;  land,  and  consequently  the  contract  is 
"  not  for  an  interest  in  tlie  land,  but  i-elates  solely  to  the 
"  thing  sold  itself." 

In  Liircnj  v.  I'lnscU,  in  18.S8  («),  the  last  case  on  theques- 
tion,  where  there  was  a  sale  of  the  building  materials  of  a 
house,  and  it  was  agreed  that  these  were  to  be  taken  down 
and  cleared  off  the  ground  in  two  months,  it  was  hcM 
that  there  was  a  suh^  within  the  4th  section  of  the  Statute  (if 
Fratids.  In  that  ease,  Mars/udl  v.  (Inrn  (/*)  was  considered, 
and  distinguished  on  the  ground  that  the  judgment  proceeded 
on  the  basis  that  the  contract  was  not  for  an  interest  in  laml. 
but  related  solely  to  the  thing  sold  itself.  It  is  to  be  observed 
that  the  Sale  (.f  Goods  Act,  l.S!):5,  s.  03,  includes  in  tlic 
definition  of  "  goods  "  "  things  attached  to  or  forming  part  of 
"  the  land  Avhich  are  (Ujind  to  hr  srcnril  bi'/oir  salr  or  uiitin 
"  the  roufniit  of  sah;"  and  thereby  sanctions  the  conversioii, 
by  agreement  of  the  parties,  of  a  hereditament  into  chattds. 
which  Chitty,  J.,  in  Loririj  v.  I'lnsfll  (a),  declined  to  accept; 
and  it  is  submitted  that  in  this  respect  the  Act  has  made  ;i 
change  in  the  law. 

In  the  cases  in  the  note  (<)  the  question  was  whether  that 
which  had  been  contracted  for  was  goods,  or  work  and  labour. 


The 
when 


importance  of  this  is  very  much  less  now  than  it  Avas 
ict  forms  of  pleading  were  in  use. 


(rt)  Lairri/  v.  I'limell,  ol  L.  J.  (^h.  570;  ;W  ("h.  I).  .MW. 

(h)  Mitrshnll  v.  (Irtm,  iilii  hh/i. 

{<■)  Atkiiimm  v.  IMI,  in  IS'JS,  S  ]J.  &  ('.  Ti'i  ;  (ImJUo,  v.  Armitaije,  in  184.'>,  IJ 
li.  J.  r.  p.  20;  '.'  ('.  H.  -AM:  Chirh  v.  Ilnlmrr.  in  1843,  11  M.  &  W.  243;  'A-v 
V.  Ydtut,  in  IS.iH,  •>:>  Ti.  J.  Ex.  I'.JT  ;  1  II.  &  N.  73  ;  Lee  v.  driffin,  in  1S«1,  :;ii 
L.  J.  Q.  B.  2.V2 ;  1  U.  &  S.  272. 
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U  hat  contracts  are  wifhi,,  ti,^  1-1  j 
0,  Frauds?    Growill  1"    Z      ,  '""""  °<  ""  ^'"""^ 
Canadian  case   i^  wuT/™"'.    ™'  '"■    '""=  ''''''<''' 

^>^m  crops  is  ttat  f  zx:"  rr  r':"',"'  "> 

5S3.  (1834).  In  „„,  ease  iC^Zn  C  J  nf  '-.^  °-  ^■ 
Endish  cases,  expressed  the  op  on'tiat  ,•„•'[/'  '»«  '"' 
of™™  ready  for  the  harvest  was  the  sale 'f,  1  °""' 

.he  sale  was  n„t  ;^iinX  1,at„  e"oVr  T"'""'  "''*"■" 
in  land.    The  oneslion  !,!„  Tu  ^"'"'''  »"  ™  '"'erest 

in  view  of  the'  ZtZlTZtrrtT,  °T  '"  ''°"'" 
crop,  whether  the  property  is  to  ,».;<,  1/  "'  "  «'"'•"'''« 
nn....,  is  not  an  a„r' en^rnTf  Van'  „Te  "un  11'"  f'"- 
liardly  to  be  doubted  that  it  is  rt  ,l.„  ♦  '  """l"  '' 
.<.;..a.e  as  a  sale  of  ^^oods,  ware  ,r  merch  „ di.*:,™;;/  '"' 
«)i    riictus  naturales    mini,  nc  ♦         *^rci  anaizes.   The  ease 

considered  in  thets;s':il;„rfo'ir  """  "™'^'  ""^  "-■ 

.ha"  'ro;^d  tT^tTd'^u'ri^aT^i'-f "-» "-  '-"-'p" 

M,„sh„ll  V.  gA«    LR  ]  7pn'^,.'»'°«  "•"  decision  in 

.-..V  was  to  pas!'  ^t'^^yt^'-J^llJ^tl  t  "'% 
.l>'-  «re  goods  within  the  mea^nr^f  1  ^  "*'  '°'' 
.«.|i„„  of  the  Statnte  of  FramrbntTr  M,.  ''"'»°'«""' 
|.ass  before  severance  from  .h..  •,  [  P^Perty  was  to 
in  land.    This  w.T°t™etT  „t  oA^T  b^'r  tT^ 

of  o„,„rio."i;h?pJrltrrr;''r;:d'Yo':,ra';,'r''"^ 

charitable  whifp  nn,i   r.^A      •       A    .  ^-^  *''  the  mer- 

pur^se  stand  in;,i;t;:r  C   'ntl'°'"""'  '"  "■'■' 
br  .he  vendor  for  th!     •         *      '*'^'""'  Prem'ses  owned 

payable  f^nrhnndt^  dX^'  '"""/f  '",'""'''»''  '^°"■'"• 
Ike  balance  in  one  ™.r  w»h  "."'  "f^'™™'-  and 

Uuld  be  c«rand  r^ov^^^off  Z7'7  """'  ""^  ''■""«' 
Jate  ei.ht  years  ^.^.TZtZ  Hh'  °atr:°.:n?°'Z" 
U  .  d.s.,„gui,hd  the  CO  of  S»,-,*  V.  ^^rn-  B^fc'' 
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561,  as  a  case  in  which  the  sale  was  of  timber  when  cut  down 
and  severed  lat  so  mucii  per  foot,  and  was  therefore  not  a 
contract  for  lands  or  any  interest  therein.    Commenting  on 
Marshall  v.  Green,  he  says:  "  I  think  we  have  in  this  case 
"  an  unfortunate  extension  of  the  intelligible  rule  tliat 
"  growing  trees  are  an  interest  in  land,  and  that  a  contr.nt 
'*  in  respect  of  them  falls  within  the  same  rules  as  a  con 
**  tract  in  respect  of  land,  and  that  it  is  to  be  regret t id 
"  that  this  question  is  left  to  depend  upon  the  length  of 
"  time  the  party  has  to  remove  the  property  purchased, 
"  But  be  this  as  it  may,  Marshall  v.  Green  would  have  to  Ke 
"  almost  indefinitely  extended  if  the  clause  '  the  trees  to  be 
"  *  got  away  as  soon  as  possible  '  "  (which  were  the  woids 
of  the  agreement  in  Marshall  v.  Green)  '*  be  enlarged  so 
"  as  to  cover  a  possible  period  of  eight  years."    Proudfoot 
V.C.,    who   delivered    a    dissenting    opinion,    referred    to 
Marshall  v.  Green,  L.R.  1,  C.P.D.  35,  without  the  dis:ip 
proval  implied  in  Vice-Chancellor  Blake's  remarks,  and 
stated  the  rule  deducible  from  the  cases  to  be  that  if  tlw 
trees  were  purchased  for  the  timber  as  they  stood,  and  riut 
with  the  intention  of  allowing  them  to  increase  in  size  and 
become  more  valuable  from  remaining  in  the  soil,  they  are 
to  be  considered  chattels.    This  was  the  criterion  applied 
in  Marshall  v.  Green,  which  was  acknowledged  to  be  un- 
satisfactorv-  by  Coleridge,  C. J.,   who  adopted   it.      It  is. 
certainly  not  so  easy  to  apply  as  the  principle  that  tlie  I 
sale  of  a  tree  is  an  agreement  concerning  an  interest  in 
land  if  it  is  the  intention  that  the  property  should  pass 
before  severance  and  an  agreement  for  the  sale  of  goods! 
if  the  property  is  not  to  pass  until  after  severance  from  the 
soil. 

Sale  of  the  right  to  exit  standing  timber  in  Quebec  has  m\ 
effect  on  title  to  land.    In  Laurentide  Paper  Co.  v.  J/e/ 
under  Baptiste,  41  S.  C.  R.  105,  it  was  held  that  a  det'.l  of| 
sale  of  the  right  during  twenty  years  to  cut  and  remove 
standing  timber,  with  permission  to  make  and  construct! 
such  roads  and  buildings  as  might  be  necessary  for  thai 
purpose,  did  not  affect  the  title  to  the  land  on  whioli  \b\ 
trees  were  growing,  but  merely  conveyed  a  personal  rijrhil 
to  the  timber  as  and  when  cut  under  the  license.    The  rogis  [ 
tration  of  such  a  deed  in  conformity  with  the  provisions  ofl 
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the  Civil  Code  of  I.ower  Cam/J.,   ^ 

of  real  rights  was  u^n^:^ ':^TV'':  7'^^'''''''''' 
operaro  to  secure  to  the  vnUeL  any  righto;'  ^""•'  °°^ 
litl.'  in  or  to  the  timber  as  airaLf  7    ?  '''■'°"*^  °^ 

..1  ti.e  lands.  ^^'°'*  ^  subsequent  purchaser 

The  ease  of  Watkins  v.  PerA;iH«  O  R   ir   t.-  t>    . 
.listin-M.i.shed  bv  the  Chj^  f  t"!      '  .  '>'  ^^  *^^'  ^«« 

.|U.stion  was  as  t      h     r^/h    '^f    ^^1/  ^'^  ''^^^^  ^^^ 
lieense  with  respect  to  iWnY.  .       ^°'*^'^  °^  ^  t'^^er 

s,.,.o,.il  provsmn  of  the  statute  re-ulotin'   the  l!n     ^  ? 
n,n^«e™e„t  of  Crow.  Lands,  ™der":&„f nJui^?,^ 

1834)  decided  that  a  tenant  who  had  a^^reed  to  seil^n  b 
landlord  at  a  valuation  the  fixtures  whrl  bVi    f        l^ 
to  leinove  at  the  end  of  bi^  fnrT  , ,      ^®  ^^^^  ^  ^i^^t 

.^oM  and  delivetd  but  couM  rT  7f  °"*  ^"^  ^°^  ««°^« 
sold.  They  se^^'o  C  '  ^n  Put  bV'^^'"^^^^"^ 
oaro^ory  with  fructus  inanstZeT.^J1:.r:C.  t 
property  passes  before  severance  are  not  In  f.^ 
land^  But  the  later  ease  of  Lee  I.  Zm,  TqtTZ 
(18/G).  decides  that  thev  arp  n^f  „^  a      '  ^  '^^  ^-  ^-  'w 

in  .1,0  headnote  to  the  later  ol  e  .<  hat  .L     ?  "  '"""' 
"  within  motion  4  of  the  Stat^W  Fra  is  a     heTal  "",' 
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616   (1856),  however,  the  question  was  raised  as  to  tlip 
application  of  the  Statute  of  Frauds,    An  engine  and  boiler 
ht  1  been  in  a  saw-niill  which  was  burned  down  and  iv- 
meined  there  set  in  bricks  and  bolted  to  timbers  let  into 
the  ground.    The  sherifiF  oflferetl  them  for  sale,  which  was 
held  to  be  clearly  illegal,  as  they  were  then  fixed  to  tlie 
freeliold  and  could  not  be  taken  as  chattels.    On  the  return 
day  of  the  writ  the  debtor  sold  them  verbally  to  the  plain- 
tiff, who  detached  them  from  the  mill  and  removed  them 
to  another  place.     Robinson,    C.J.,    stated    the    question 
whether  while  the  things  stood  there  attached  to  the  free- 
hold it  was  competent  to  the  owner  of  the  fee  to  make  a 
verbal  sale  of  them  or  whether  nlie  fourth  section  of  tht- 
Statute  of  Frauds  would  apply,  and  said:  "  My  personal 
"  impression  is,  that  the  fourth  section  of  the  Statute  of 
"  Frauds  docs  not  anjily  to  anything  of  this  nature  aflBxod 
"  to  the  soil,  but  deriving  no  nourishment  from  it,  like  trees 
"  or  grass  growing;  but  the  sale  of  such  things  so  situated 
'•  would  elTect  nothing  more,  while  they  continued  lattachw], 
"  thiin  a  license  to  enter  upon  the  land  and  detach  them 
"  from  it,  and  as  soon  as  they  were  detached  thev  becaiiif 
"  chattels,"  etc.  *  .  '  - 

There  are  two  oases  in  the  Supreme  Court  of  Canada 
which  raise  the  question  as  to  the  right  of  the  sheriff  to 
seize  and  sell  under  fieri  fa(ias,hut  do  not  bear  direetly 
on  the  question  as  to  the  application  of  the  Statute  of 
Frauds.  They  are  La  Banqxie  d'Hochelnga  v.  The  Wat>r. 
ous  Enpiue  Works,  27  S.  C.  R.  406  (1897),  and  Liscowh, 
Falls  Gold  Mbihtf)  Co.  v.  Bishop,  .'55  S.  C.  R.  539  (1904). 

Stamp  mill  is  a  chattel,  or  at  least,  a  trade  fixture.  Where 
a  licensee  of  mining  areas  from  the  Crown  under  the  Xova 
Scotia  Mining  law  erects  a  stamp  mill  on  the  wild  lands  of  j 
the  Crown  for  the  purpose  of  testing  ores  all  the  varioiu 
parts  of  the  mill  being  placed  in  position  resting  upon  the! 
land  by  their  own  weight  or  steadied  by  bolts  so  that  the 
whole  installation  could  be  removed  without  injury  to  the 
freehold,  the  mill  is  a  chattel  or,  at  any  rate,  a  trade  fixture. f 
removable  by  the  licensee  during  his  license  or  lease,  ami 
is  conse(|uently  subject  to  seizure  under  execution.  Lis 
combe  Falls  v.  Bishop,  35  S.  C.  R.  539. 
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Hxpenses  of  reniovinn  Hyti,^.. 

li;ul  bouffht  two  distillery  nlnnf«  »     I    .     ..        P^^'^^^asers 

it  was  found  neeessarv  to  im^r  "  ''.«'^"'^'«^'«"  of  this 

r.art  so  affixed,    ^l^^  :^^S::^:^  r""'"^'  'l'^ 
ainount  so  expended  as  money  paii  '"'"""'  ^^^ 

Contract  to  furnish  a  tbmhstone  and  »«/  ;/ 
-  "  sale  of  goods.    This  was  decided  in  IF  l?      "  '''''' 
V.  Wilson,  33  U.  C.  Q.  B  440  np^jT        "  "  olfenaen  et  al 

^  Griffin,  Robinson^C  J  tyin  J  .'t."  '^Z  '"V^^'"'''^'  '^  ^^^ 
'•  inav  haye  agreed  to  nhpl;^  ^^'/^"*  *^^t  *he  seller 
"  particular  partlnif  retTr^  Cdt^'^r^^^^  ^^ 
"  the  less  a  chattel.    The  sale  of  1  ^  '"''^'^  ^*  «°y 

"  of  a  chattel,  though  the  'iLr  Ld""^''  !^"^^  ^^  *^^  «^'« 
"  l^sition  on  the  g^unds  oT t  ^:^Z:f  T,  '^"'  I*  ^" 

■'  in  the  section  I  do  It  If  '  "Mtioneer  comes  with- 
••  tlml  the  sale  by  the  sherM,  Zif  1  ?."'°"  '"  ""'''^-^ 
"  statute  app,yi^«  4»  d^o  d  ^^t '  I'T"""  '"  '"^ 
■'aslheother.  If  the  sheriff  u  ,n!  '  j.  ^  '"  """  ""^^ 
■'  of  soods  sold  bv  him  he  'nH  r^  '."i""  '^  *"  P"™ 
"iaterest  i„  a  sale  asTi  mJ^i  .""'''^  """^  "'  °»>'l' 
I "  i.as  to  sue  i„  his  owr  C Ts'e^- "^h"  -"s  and 

•'™tins  a  distinrtion  between  ,hr,°°1°°^.  "'T"  '"'" 
The  point  had  been  decided  LZ=  "''■'  "'  ""'■•" 

Pleas  in  .,/,„,,„.  ,  ^Zu.U^tcVl^\'lZr 
Vtr^^l  tl  7  '"''f  -odsa^d':h„S?eTst  a 

"sectionof  LsJ  ,e°f  Frrd'°°  7""'  "'"'"  "■«  ''^'h 

"  *.m  in  writing  oradelLrrv  of  .r**  "T"'"  "  """"O""- 
"  sale."  •'  °'  "■«  «<'»<'^  sold  to  bind  thi 

A  Afficlt  ,„est,„n  arose  in  the  ease  of  Brass.rt  v.  MceI^I 
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10  O.  R.  ITf).  in  which  ffoods  were  sold  by  the  plaintiff  !o 
XfcCIimir,  P>narffs  &  Co.,  in  Toronto.    Rofore  the  notice  w;is 
given  wliicii  would  stop  tiie  goods  ///    transitu,    the    pur 
ehasei-s  liad  paid  the  freight  and  duty  and  removed  t!ii 
goods  to  their  own  warehouse.    But  negotiations  took  pl;i  , 
between  the  plaintiff  and  the  pureliasers  whieh  resulted  in 
a  verbal  agreement  by  the  latter  to  hold  the  goods  sub.idt 
to  the  i)Iaintiff's  onlers,  and  the  purchasers  on  a  Intir 
day  wrote  plaintiffs'  agent  to  the  same  effect.    The  que.stidn 
arose  whether  this  agreement  was  within  the  Statute    if 
Frauds.     Cameron,  C.J.,  seems  to  have  held  that  it  \\-.\<. 
and  this  is  apparently  the  decision  of  the  court,  but  tin 
learned  Chief  Justice  says:  **  In  arriving  at  this  conclusion 
'*  I  cannot  say  that  my  mind  has  been  free  from  doubt  a-^ 
"  to  whether  the  transaction  is  within  the  17th  section  m 
'*  the  statute  or  not.    As  a  resale  it  would  clearly  be  so 
*'  But,  though  clearly  the  goods  were  in  possession  of  Mi' 
"  Clung.  Briggs  &  Co.,  it  docs  not  seem  so  plain  that  partic; 
**  situate*!  as  the  plaintiff  and  McClung,  Briggs  &  Co.  were, 
"  the  latter  could  not  be  allowed  to  say,  under  the  circiini 
"  stances.  '  We  do  not  wish  to  keep  your^oods;  we  cannot 
"  '  pay  for  them,  and  wish  you  to  take  them  back,'  nnd 
"  plaintiff  assenting  thereto,  why  from  the  time  of  snoli 
"  assent  the  former  should  not  be  deemed  and  treated  as 
"  bailees  of  the  goods,   holding   them   for   the   plaintilT's 
"  benefit,  without  violating    the    said    provisions    of   the 
"  Statute  of  Frauds." 

Compare  Mason  v.  Redpath,  39  U.  C.  Q.  B.  157,  where  it 
was  (held  that  the  goods  had  not  passed  to  the  purcliaser 
and  the  contract  for  sale  could  be  rescinded. 


Sah'.  distingnished  from   contract  for  work  and  labor. 
Contract  ti,  put  up  a  budding.    As  stated  in  the  text,  p.  16. 
the  importance  of  this  distinction  is  very  much  less  iinwj 
than  it  was  when  strict  forms  of  pleading  were  in  use.  But  i 
the  distinction  is  still  of  importance  in  determining  whether 
a  given  contract  is  within  the  Statute  of  Frauds  or  not.: 
Different  criteria  have  been  made  use  of  for  this  purpose.: 
The  test  applied  by  Pollock,  C.B.,  in  Clay  v.  Yates,  1  H.  &  X 
77,  was  "  whether  the  work  was  the  essence  of  the  contract | 
"  or  whether  it  was  the  materials  supplied."     This  te>ij 
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was  distinctly  rejected  by  the  Court   in    / 

J  15.  &  S.  272,  which  has  settled  the   aV    Vn"  'h     ''^^ 

relative  value  the  «-ork  and  ifbo    Ja.have  a""II"  "'"! 

to  the  materiala  us^,  ,he  contractT^one  f^r  r^lH? 

v'ood-s  if  the  work  and  labor  are  to  resnlf  in  ft    !        ?• 

th.-  property  in  a  chattel  from  one  to  roth"         '""'^"  °' 

In  a  case  in  Manitoba,  Ross  v.  Doyle   4  Man    4'1-1   ii, 
••oiitract  was  to  put  up  a  bnilrUn^  f-.i   c  ^'  *^® 

••  according  to  pla'n  for VoO  "'tt^altd  thTf  'l  ''""l 
Hu.  circumstances  might  tend  to  suppor  fhe  vfewl'rthe 
contract  was  for  work  and  labor,  yet  the  nhS  h 
without  the  defendant's  sanction  puLcfdo^nn  J  ^"'"^^ 
away  the  building  he  could  not  be  hear,  to  av  tiatT'"^ 
not  the  sale  of  a  chattel,  the  property  in  wh  oh  I  I  '"'''. 
to  the  defendant.  '    ^         ^"''''  ^^'^  Passed 

Sate    distinguished   from    bailment       /^..  • 
elnator  mi^ed  ivith  that  of  ottT^l^^^^         ''"'xf    "' 

12Man.224,itwa8heldtharwh  r   whea"  ro'th"  ''  ^'^''' 

disc  was  received  in  a  warehouse  or  li.        ''^''^^"- 

!  on  storage  for  the  person  dewL"  ^70^  "w"'"^ 

that  the  identical  goods  were  sn^ff  ^         •  f  '"^^  *^™« 

^  tboy  could  not  be  feturned  an  I  Z      n"^  ?^  "'^^^^  ^^^^ 

I  or  the  business  waslCtnL"^  "w^^S oTSe^ 

to  hi„,,  the  contn^ct  bet^n  Zl^'J^  ^"  ^''°"°*^  ^°' 
U  ^ale  and  not  of  L^e^t    wteth^ Ihl  ZC'LZ 

had  pa...se.l  to  the  warehouse  man      ^  7;'^^^"  '^'  ^<>°ds 
Statute  of  Frauds  otfe  JlTa^r  to  thl\^:tr:?  tt 
price  or  value  of  tfie  goods  so  stored  in  caseX  J      ! 
jnian  denit.1  receipt  of  the  same.''  v^arehouse 

This  case  follows  a  case  reported  in  6  Moore.  P  C   V  S 
Jhe  ered.t  of  having  fi.st  applied  it  to  the  case  of  a  ^il, 

L.heat^tt]vr:;L,tt;r&Lt,^:s;; 
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and  the  wheat  having  been  burned,  the  plaintiff  recoveroij 
its  value  as  goods  sold  and  delivered,  the  court  sayinir: 
"  It  was  a  sale  of  wheat,  to  be  paid  for  in  flour."  This. 
says  Dr.  Bennett,  was  "  nearly  fifty  years  before  the  Privy 
"  Council  decided  Randell's  ease,  cited  by  Mr.  Benjamia 
•'  to  the  same  point."  He  thinks,  however,  that  if  the 
written  contract  stipulates  that  the  property  remains  "  ;u 
"  the  risk  of  the  owner,"  the  transaction  should  not  be 
considered  a  sale,  but  only  a  bailment. 

The  subject  need  not  be  further  discussed  in  this  conncc 
tion,  as  it  must  rarely  happen  that  any  question  can  aris,. 
under  the  Statute  of  Frauds.  If  it  is  a  bailment  the  statute 
does  not  apply.  If  it  is  a  sale  it  is  difficult  to  conceive  ol  a 
case  in  which  the  statute  would  not  be  satisfied  by  acci'iit 
ance  and  actual  receipt,  in  view  of  the  latest  authorities  as 
to  the  meaning  of  "  acceptance."  Dr.  Bennett's  discussion 
is  in  the  seventli  American  edition  of  Benjamin  on  Salc^. 
with  American  Notes  by  Edmund  11.  Bennett,  LL.D.,  iimj 
Samuel  C.  Bennett  (1899),  p.  5,  which  refers  to  an  article 
in  the  6  Am.  Law  Rev.,  p.  450,  "  understood  to  be  by  Mr 
"  Justice  Oliver  Wendell  Holmes." 

A  case  occurs  in  the  Territories  Law  Reports,  vol.  4,  p.  (U.  \ 
Cargo  v.  Joyncr,  in  which  it  was  held  that  the  delivery  of  i 
tickets  for  grain  only  showed  delivery  to  the  miller,  but  liiii  j 
not  prove  a  sale  to  him. 


CHAPTER  II. 

THE    FIRST   KXCKPllON. 

Section  I.- W7.a/«,Wrt«fc,.,„„.c,y,r,i„.,.  p.  19. 
II-— And  an  Hrtiial  receipt,  p.  2(1. 


Having   considered   what  contracts  are  Avithiu   the   4th 
sed...n  of  the  Sale  of  Goods  Act,  it  becomes  necessary  to  inquire 
what  circumstances   Mill   satisfy   the   stattite.      It   will   be 
obsmed,  on  looking  at  the  language  of  the  section,  that  there 
are  three  different  modes  pointed  out  in  which  the  contract 
may  be  made  good,  and  it  is  convenient  to  treat  of  each  of 
th.  three  ways  separately.     First,  then,  what  is  meant  by 
he  hrst  exception,  viz.,  "  unless  the  buyer  shall  accept  part 
ot  the  goods  so  sold,  and  actuaUy  receive  the  same  "  v 
It  we  seek  for  the  meaning  of  the  section,  judginK  merelv 
ro„.  Its  words,  and  without  reference  to  decisions,  it  seems 
that  this  provision  is  not  complied  with  unless  the  two  things 
ouncur :  the  buyer  must  accept,  and  he  must  actually  receive 
par  of  the  goods ;  and  the  contract  will  not  be  good  unless 
he  does  both     And  this  is  to  be  borne  in  mind,  for  as  ther" 
may  be  an  actual  receipt  without  any  acceptance,  so  may  there 
be  an  acceptance  without  any  receipt.     In  the  absence  of 
authority,  and  judging  merely  from  the  ordinary  meaning  of 
language,  one  would  say  that  an  acceptance  of  part  of  the 
goods  IS  an  assent  by  the  buyer,  meant  to  be  final,  that  this 
,nut  of  the  goods  is  to  be  taken  by  him  as  hisprop^y  under 
the  o<.ntract,  and  as  so  far  satisfying  the  contract      So  long 
as  the  buyer  can  without  self-contradiction,  declare  that  the 
goods  are  not  to  be  taken  in  fulfilment  of  the  contract,  he  hi 

to  JT     Z\  ^"' ''  "  ^"""^^^"^^  ^h«th-  his  refusal 
to  take  the  goods  be  reasonable  or  not.     If  he  refuses  the 

goals  assigning  grounds  false  or  frivolous,  or  assigning  no 
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reamnn  at  all,  it  is  still  clear  that  ho  <l(»e8  n<tt  accept  the  goods, 
and  the  (juestion  is  not  whether  he  ought  to  accept,  hut 
whether  he  has  ik  cepted  thcni.  The  (jiiestion  of  ac('e2)taiif  <• 
or  not  is  a  (juestion  as  to  M'hat  was  the  intention  of  the  buyer 
as  signified  hy  his  outward  acts,  and  the  test  to  be  applied  i> 
whether  the  buyer  bus  done  any  act  in  relation  to  the  goods 
which  recognizes  a  pre-existing  contract  of  sale. 

The  receipt  of  part  of  the  goods  is  the  taking  possession  nt 
them.     When  the  seller  gives  to  the  buyer  the  actual  conti'l 
of  the  goods,  and  the  buyer  accepts  such  control,  he   Ino 
actually  received  them.     8u  h  a  receipt  is  cften  evidenc*'  <a 
an  acceptance,  but  it  is  not  the  same  thing;    indeed,  tin 
receipt  by  the  buyer  may  be,  and  often  is,  for  the  ex])iis> 
pui-pose  of  seeing  whether  he  will  accept  or  not.     If  goods  <ii 
a  particxdar  description  are  ordered  to  be  sent  by  a  carrier,  tin 
buyer  must  in  every  casi'  receive  the  package  to  see  whether 
it  answers  his  order  or  not ;  it  may  even  be  reasonable  to  try 
part  of  the  g(M>ds  by  using  them  ;   but  though  this  is  a  verv 
actual  receipt,  it  is  no  acceptance  so  long  as  the  buyer  ( ,ii! 
consistently  object  to  the  gctods  as  not  answering  his  order. 
It  follows  from  this  that  a  receipt  (tf  goods  by  a  carrier  or  dii 
board  ship,  though  a  suthcieut  delivery  to  the  purchaser,  is 
not  an  acceptance  by  him  so  as  to  bind  the  contract,  for  the 
carrier,  if  he  be  an  agent  to  receive,  is  clearly  not  one  td 
accept  the  goods  (f»).     The  words  used  in  the  section  are  the 
same  as  those  used  in  the  17th  section  of  the  Statute  et 
Frauds,  and  the  decisions  under  that  statute  must  be  look('<l 
at  in  order  to  determine  what  constitutes  an  acceptance  and 
receipt  under  the  section. 

On  the  whole  the  cases  are  pretty  consistent  with  cadi 
other  as  to  what  foi-ms  an  acceptance  within  the  statute, 
though  not  as  to  the  strength  of  the  proof  required  td 
establish  it.  On  the  question  of  what  constitutes  an  actual 
receipt  there  is  some  difficulty  in  reconciling  the  cases,  but 
we  shall  return  to  this  part  of  the  subject  after  citing  a  tew 
oases  to  show  what  is  an  acceptance. 


(«)  Sandtrton  v.  Viyert,  [1901]  1  K.  B.  808. 
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»''<^10S  l.-llln,,  ronsfitutrn  m  or, 


In   Niiid,'  V.    Il'liihliousr  (,i)     in    IHIW 

■•b.  takeu  w, ,  all  fa„l„  .„a  .,„,„,,_  .„  „"'      ';«'-  ^^ 
K,ng«  we,gh„  „„d  ,„„,,  „•„,  ,h„  „„„„.J„,.„    ;^^°^^'»^ 

.,n>pl,.s  «re  drawn  fmm  oa..l,  h„g,l,«,.     „  ,,  ,  ',1  ,tt 
..Kl  that  m  ,h«  pa«„.ular  .^  ,h„  «.„,,,„,  ,,„ f^^^;  '^^' 

t-ea  that  t^e  ..pi.  z  .^':^-:zi;z 

not  a.  part  „f  the  g„,*  „,,d,  b„t  th,.  C.urtuf  K tag'    taeh 
.leiided  othcnvise.     Lord  Elhinboroueh  in  d..!?;    *        T 
meat,  »id,  ••  I„a,„„„.h  .s  ,he  half-pTund  Z^^'T^  ''"'''■ 
"  of  each  hogshead  in  ,hi,  ea«,  is,  hfthe  toZ  ll  "'T,""' 
"»f  sale,  so  far  treated  as  par^  of  th.    °  T     """' 

"delivered   th«(  it  !.  ,,  "^  V .  '-"''™  '"'"<  '»  l)e 

ueinerea,  that  it  is  considered  in  the  oriffir.,.!  „.  ■  i  ■ 

"constitnting  a  part  of  the  bulk  „  tiia  IvT  I  7""  "" 
"buyer,  and  to  be  allowed  for  ^ M  S  iThftr'  "n  *,"  "'" 
"to  have  the  commodity  re-weLedT„  .1  ' '•'"""" 
:'it  as  a  part  „,  tho  S-^^T^L'^Z'^  Z'T 
"ii'ifpted,  and  actually  received  „«  «„„t  k    T  ,  '^'^■ 

"»l"..."gh  it  be  doliv^r^l  ;    ;^r\X  ,  »     'T^  ""''■ 

;  "  -mple  of  ,uality,  it  doe,  not  theU tl  1  « 't  T   "'  "'  " 
"to  another  consistent  intent  111  '  "'  ''P<''-'"'"'S 

J  "  of  the  parties  as^^d  ; 'Thl  "T"'"  1  ""'P»^P-« 

-;ai.rtdewy.f;Tl:sr::::L:t':^^^^^^^^ 

^WSnta  Sn^^  Xhrid'b   ■^'"■" '   - 

(«)  JIin.U  V.  lV/nte/,o„se,  7  East,  3o8.  ^ 
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r«'('«'ipt  uml  uci'i'jit mice  t hull  in  coutiiincd  in  thcliiHt  fVw  wunK 
above  ({noted. 

In  Morton  V.  Tihhiil  («<),  in  1860,  wlin-o  the  (Icfcndtuit 
agreed  to  hny  and  to  wnd  for  Hfty  (jnartt-rrt  of  wheat,  tin 
Side  \vm  by  mim)de  whicli  ho  took  away  with  liiin.  He  resolil 
it  by  the  Humc  sntnph,  and  when  the  Mh<'ot  arrivcnl  ho  tenden  d 
it  to  his  buyer,  who  refnitcd  to  take  it,  uk  it  di<l  not  agn  • 
M'itli  the  Homple.  The  defendant  then  refuBod  to  aeeejn'  it  from 
the  phiintiff.  It  was  argncd  that  there  was  no  evidence  of  nii 
acceptance  to  siitisfy  the  Htatute,  But  the  Court  hehl  tli.it 
there  was,  and,  inawmuch  as  Lord  Camp  '1  »«id  that  tlic 
defendant  had  done  nothing  to  preilude  himso.f  froju  objectiiii; 
that  the  M'heat  was  not  up  to  wunple,  ho  do<'s  not  appear  u< 
have ccmsidered  that  tendering  to  the  sub- vendee  Mas  evideu"  f 
of  acceptance,  and  if  that  be  so,  th<'  only  evidc'iice  was  tin 
occepting  the  sainph'  (/»).  Lord  Campbell,  C.  J.,  said  {(■}. 
"  We  are  therefore  of  opinion  that  there  may  be  an  aoc«>i)t- 
"ance  and  receipt  within  the  moaning  of  the  Act,  without 
"the  buyer  having  examined  the  goods  or  done  anything  1 1 
"preclude  him  from  c(mtending  that  they  d»)  not  con-espoiid 
"  with  the  contract."  And  this  opinitm  Mas  confirmed  liy 
Lord  Camplxdl,  ('.  J.,  in  Parker  v.  ir<«///s(</),  in  18o5,  and  liy 
Bnimwell,  B.,  in  C'astlf  v.  Sunnier  (e).  The  aceeptunce  ol 
the  sample  is  a  present  actual  acceptance,  with  the  proM-., 
that  it  may  be  returned  if  the  bidk  do  not  corresponil 
with  it. 

In  I'liije  v.  Monjan  (/),  in  188o,  where  there  was  a  sale  (it 
wheat  by  sample,  and  the  buyer  having  recoivi'd  a  numlicr 
of  sacks  of  wheat  delivered  under  the  contract  into  his  premisi  s 
opened  the  sacks  to  see  if  they  were  equal  to  sample,  but 
immediately  after  so  doing  gave  notice  to  the  seller  that  in 
refuscil  the  wheat  as  not  being  equal  to  sample,  it  was  held 
that  there  was  evidence  of  acceptance. 

(a)  M,>rU„>  V.  TihMt,  19  L.  J.  a  B.  382;   15  Q.  B.  VlH. 

(/,)  See  also  Oanlner  v.  Uruut,  2  V.  B.  N.  S.  a4(». 

(c)  15  Q.  B.  434. 

(-/)  I'arktr  v.  WiiUit,  5  E.  &  B.  21. 

{#•)  Cattle  V.  Siroriler,  5  H.  &  N.  287. 

(/)  I'aye  v.  Muryau,  64  L.  J.  Q.  B.  434 ;  15  Q,  B.  D.  228. 
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In  .U,ho,t  y.  n-olsn,  ,.),  in  189.-,,  ^-h.ro  ^oods  koIcI  wero 
.M.v..r.;d  to  hn  iH.yo,,  who  took  u  Han.plo  fron.  th.m,  and  ^Z 
..x»n..n.„g  a  «ud   the  KoodHHvronot  c.,u«I  to  hn  l.n  1 
and  h..  would  not  have  them,  it  wan  hdd  that  thoTc        I 
.vHl..nco  of  an  a.t  done  by  him  in  relation  to  th.  ,„,;. 
uh..h  rocogn.^c.d  a  pre-oxintinK  contract  of  «alc.  an,!   "h.-r, 
for,,  ovidenou   of  an  a.cc.,,tan...   within    the    nu..,,,  ,,  '  - 
..t.on  4  (3,  of  tlu.  Salo  of  G..ds  Act,  whi.h  no^:;     ',.,  H 
iltHisions  a  Htatutory  sanction. 

In  rm;.,  viiMii ii.,,' in  im,  ih,.  «.in  u,,.,  „•  ,., 

«...l,..n,  ,.„c  „f  tl,„  condition,  Wi„«  ,i„„  ,h,  h,,,.,,,,  ' 

|.».v  .,0/.  pcT  ,,.„(.  „,„„,  |,„i„„  ,,„,.|„„,  „„,  I,.  •  ■ 

I..  .•.•«.1,„.  h..fo„.  ,,,„  ,,„„,„  „„  ,.„„„,.,„,''  ,^^^^    W  _      ., 
a.l  «,,„,.  cmnng,  kn,».k«l  do>v„  ,„  l,i„,  „,  «„. :  ,1,„,.  ,,;„ 
lun.l.a  ...  h,m  ;  after  ,.,„.,.  f„„r  „,in,„..,  h„  ,,,„,.,  a',,"™ 
,l.,..nK  .h,„  ho  tho„„l„  ,1,0  bidding  „,  ...,.   The  a,u  i  1; 

J..ry  tha  ,  ,f  there  was  no  „,i,h.kc  a»  t„  tl,;  Wd.l  n^  the " 

;,'."■   P".';"""  °'  '^''"8'  '"•-*  B.a„,ed  a  nt 
in»i    !,«„«,, he  delivery  of  ,h„  ean-ing,  to  the  huve 
»i...  had  neither  pai.l  de|„«i,  „„r  prfoe,  ,u,  at  ,no^^  bL; 
-.y  »I.ght  evidenee  tha.  ,ho  ,elier  part'ed  witi    the  ril 
..t  |..««„„„  and  that  the  keeping  of  the  good,  for  a  few 

»"r  to  have  ''  retained  accordinfflv  "     Thn  tin  ' 

.""St  accurately  a«  to  what  rZ  be  o  ^  'Z^T^ 
-y  be  that  Lord  EUenborough  wouldSmve  kJ2  the 
-•'-'•0  m  I',ull,,s  V.  /^«„//,-,,  «.,ffi,j,„,^  whilst/;" 
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the    Judges  of    1S24   wotild   have   hesitated   in   Himle   v. 
Wh'trhniise  ((»). 

In  K<nt  V.  Jfiiskissoii  (//),  in  1802,  the  facts  seem  all  t<i 
have  been  truly  stated  in  a  letter  from  the  defendant  to  the 
plaintiff:  "  After  receiving  a  letter  from  your  houso  in  town. 
"  stating  the  bale  of  sponge  was  sent  by  y*)ur  directions,  I 
"  called  in  a  friend  or  two  who  are  competent  judges  of  the 
"  article,  and  asked  them  to  say,  according  to  the  present 
"l)rice  of  sponge,  what  it  was  worth.  The  answer  was, 
"  not  more  than  (is.  per  pound :  have  therefore  returni'il 
"it  to  you  by  the  sjune  conveyance."  There  had  been  a 
verbal  contract  for  the  sale  of  more  than  10/.  worth  of 
sponge  at  1  l.s.  per  pound.  The  Common  Pleas  were  clear 
that  these  facts  did  not  amount  to  an  acceptance  and  receipt. 
Heath,  J.,  observed,  that  the  buyer,  to  bring  the  case  within 
the  words  of  the  statute,  must  "  both  accept  and  receive. 
"  Now  that  acceptance  I  cannot  consider  to  be  any  other  than 
"  the  ultimate  acceptance,  and  such  as  completely  affirms  the 
**  contract."  C'hambre,  J.,  said,  "  Certainly  there  was  no 
"  acceptance  of  the  goods  by  the  defendant,  unless  we  can 
"  consider  a  refusal  to  accept  as  amounting  to  an  acceptance.'' 
The  acceptance  under  the  statute  must  be  Avith  the  intention 
of  taking  possession  as  owner,  as  Parke,  B.,  said  in  Fan'na  v. 
Hoiiif  ((•). 

In  Hunt  v.  J  I,,  lit  (</),  in  I8o3,  the  defendant  examined  a 
heap  of  bones  lying  on  the  plaintiff's  premises,  and  instructed 
the  plaintiff  to  put  a  certain  quantity  into  sacks  and  to  send 
them  to  a  wharf  for  shipuumt.  As  soon  as  he  heard  of  the 
delivery  at  the  wharf  he  inspected  them  and  refused  to  accept 
them  as  not  being  what  he  had  bargained  for,  and  the  C«Mirt 
held  that  although  there  was  a  receipt  there  was  no  evidciui 
of  acceptance  (<•). 


(a)  //iiiite  V.  Whitrhoittf,  "  East,  o.>N. 
(/')  Kent  V.  Iliiikimum,  :{  IJ.  &  I».  'iM. 
(.)  hnriiin  v.  Hume,  1(!  L.  J.  Kx.  ~A  ;  16  M.  &  W.  123. 
('0  IliiHt  V.  Hrrhl,  'I'l  L.  J.  Kx.  L'»3;  N  Kx.  8H. 

(e)  Spo  alw)  Snrmni,  v.   I'hiltij^,  iu  1845,  U  L.  J.  Ex.  ;{(>«  ;  12  M.  &  W.  :'", 
where  the    Court  was  of  opinion  that  although  there  might  b«  a  scintilla  o! 
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In  MMon  v.  /^o„vr(«),  in  1858,  the  plaintiff  was  the 
Lwyors  assignee;  the  buyer  had  agreed  to  buy  by  sample 
..f  the  defendant   141  quarters  of  wheat  which  theTfen 
.l.nt    sen  tto    London,    where   it   was   warehousJl    by    a 
.arnH..     Ihe  buyer  sent  to   the   warehouse  for  a  sample 
and,  having  examined  it,  gave  orders  that  the  b,Uk  wasS 
to  he  sent  lor      He  was  then  insolvent,  and  the  Court,  being 
..t  opnnon  that  he  acted  m  this  way  thinking  that  he  ough^ 
not  under  the  c.rcumstanees  to  accept  the  wheat,  held  tha 
there  had  been  no  acceptance. 

In  //.,/   V    Jinshih),  in   1858,    the  buyer  in   I^ncaster 
onlered   brandy  of  the   sellers   traveller  io   be   sent   to  a 
whart  in  London  to  be  shipped  from  there  t(,  him  at  Lan 
.aster:  the  ship  was  lost.     It   was  held  that   there  was  no 
aceeptaiiee.  "««  uu 

In  .S/,„«.,,./.s  V  mnM-(rU  in  1802,  the  defendant,  having 
l-unhased  hops  lying  in  a  warehouse,  by  .ample,  ^ent  his 
u,vut  to  meet  the  plaintiff's  agent :  the  two  Igents  wen 
<-r  he  hops,  compared  the  bulk  with  the  sample,  and 
a«re<.  on  certain  allowances.  Nothing  further  w^s  done, 
an.l  1.0  Court  was  of  opinion  that  this  was  evidence  o 
acceptance. 

In   lf,n,son  v.  An,uioge(d),  in  1822,  the  King's  Bench 
.l.-..led   that   a  receipt   by   the   buyer's   eustomaty  ca^e 
was  no  aceeptancH.:  and  in  Aabal  v.  Len,(r)  in  1834    Z 
(Wunon  Pleas  ruled  the  same  point  of  a  i^l^^'n  ^^  "^ 
^•np  chartered  by  the  buyer.     The  reason  Jigned  in  both 

ZtTth      T\'"/"^*^^    ,i^„    still' consistem^ 

•t    o  the  goods  when  they  came  to  his  hands,  in  other 

«o.a.s,  the  agent  wa«  not  an  agent  having  authority  to  accept 

the  goods,    tlioughjiehad^autjiority  to  receive  themT^t 

>    Si,h„l„,„  V.  Ilimtr,  28  L.  J.  Q.  H  97  •   i  v   *  v   i-..       ,   .„     , 

/'   !!""  "•  "•"'''  -'■  T'-  J-  Q.  B.  271 :  E.  B.  &E.  m 

[■1]  l..„„.n  V.  Ar,nita,jf,  fl  B.  &  A.  o37. 

[<}  A'fbaty.  Levy,  10  BiuR.  376 

y  ;  r:...i.  r.  liruta  ana  K^trr  Uy.  Co.,  i„  ,858.  27  L.  J.  E,.  401 ;  a  H.  &  N. 
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These  cases  are  inoonsistent  with  and  must  be  considered  its 
overrulinj?  a  Nisi  Prius  decision  of  Chambre,  J.  (a),  in  1814. 
in  which  ho  considered  that  the  buyer  constituted  tlic 
usual  carrier  his  agent  to  accept  and  receive. 

In  Elliott  V.  Thonuin  (h),  in  1838,  the  defendant  ordered 
certain  bundles  of  cast  and  common  steel  from  the  plaintitl, 
and  there  Avas  ro  doubt  that  ho  accepted  the  common  steel. 
but  ho  refused  to  pay  for  the  cast.  Parke,  B.,  said  it  must 
be  taken  to  have  been  one  contract,  and  therefore  there  was 
an  acceptance  to  satisfy  the  statute. 

In  Srntlv.  Thr  Emtern  Counties  Ihj.  ('o.(r),  in  1843,  tlie 
defendants  ordered  of  the  plaintiff  several  lamps  of  different 
constructions,  and  amcmg  them  a  triangular  lamp,  which  was 
the  one  in  question;  they  wore  all  delivered  and  paid  fm 
except  the  triangular  «mo,  which  took  a  long  time  to  make, 
and  when  made  the  defendants  refused  to  accept  it.  Tlic 
Court  held  tliat  it  was  one  ccmtract,  and  that  the  acceptance 
of  some  of  the  lamps  took  the  case  out  of  the  statute. 

In  Bifig  v.  \Vhiskin<j  {d),  in  185.'),  the  defendant  accdiii- 
panied  the  plaintiff  to  several  places  a  few  miles  apart,  siikI 
bought  timber  at  each  ;  the  plaintiff  then  signed  a  memoran- 
dum of  what  had  taken  place.  The  defendant,  after  accoptin-,' 
some  of  the  timber,  refused  to  accept  the  residue,  lint  ilic 
Court  was  of  opinion  it  was  one  contract,  and  that  there  had 
been  a  part  acceptance,  following  Elliott  v.  Thomas  (h). 

In  Bfoiimout  V.  lireiKjtri  (c),  in  1847,  where  the  defendant 
agreed  to  purchase  a  carriage  and  had  some  alterations  made 
in  it,  and  had  it  placed  in  a  back  shop,  and  subsequent Iv 
drove  out  in  ir,  paying  the  hire  of  the  horse  and  man,  it  was 
held  that  there  was  sufficient  evidence  of  acceptance. 


510  ;  Vitiurk  v.  IMtiniu,,,  in  lS6t,  30  L.  J.  Q.  1$.  261  ;  1  B.  &  S.  291» ;  f'.n^i  v. 
t'hapliu,  in  1N42,  3  Q.  B.  4H3 ;  «  Jur.  1123.  See  alxu  Smulrrsim  v.  Ii'va), 
[1901]  1  K.  B.  mx. 

{it)  Hart  V.  Sattley,  3  Camp.  528.     This  case  ia  no  lunger  law,  2  Y>.  &  B.  'iTd 
E.  B.  &  K.  49N. 

(/.)  Klli«n  V.  Unimil,  3  M.  &  W.  170. 

(r)  Scott  V.  '/•/,<.  K  ('.  R,,.  r,,.,  13  L.  J.  Ex.  14  ;   12  M.  &  W.  33. 

('')  Hiyj  V.  Whidcing,  U  C.  B.  195. 

it)  Braunumt  v.  Ilrem/eri,  .'     '   B,  ."jOl, 


'■H.  II.]    PORMAUTIICS  OK  THK  <ONlRiCT-«,:KiTA»>:.  85 

'"'"  '"•'""V' l"'"7  l3".g i«  .1.0  „ki„,i(tV cellar  „t  ^,,4^1 
He  ap^  .„  buy  ,ho,n  a,„I  gave  imtrae«„.s  to  ,!,„  pUiS 
a,  to  sending    hen,  to  FenningV  Wharf  in  London^^h   " 
,  ..y  were  even  „ally  delivea.d.      There  wa,  ample  e  ide,™ 
of  nwipt,  bnt  the  defendant's  ease  was  th-.f  tl.„   .„      . 

sh,„dd  f*w  or  be  eo„to.p„„ne„„,";;:  rhe'rrpr  T,:: 

In  T.,,ilor  V.  ,M,M,I  „,),  i„  ,s.v,,  „,„  ^.^. 
entered  mto  possesion,  as  tenant  „f  the  defendJm,  of  „  ,„. 
"""  """  ""''"""•'"•'"•y.  There  wa,  a  verbal  ag,w„,ent  that 
n|...a  the  exp,rat.„„  „f  ,he  tenaney  the  plaimiff  „,ig,"\,k^ 
the  ma,.h,nery  a.  a  pnee.  When  the  plaintiff  tendered  he 
.nonev  the  defendant  repudiated  the  e!,nt„u.t.      uC  ,  ,1 

';''  '"■■"  "■"VT  '";,■■"'•-■>««  "<  -oeptanee  before  the     n 
a.,  was  revoked.     Erh,  J..  „„i,,,  ..  „  „,„  p„„.,„„„  ,„™ 

"  he  g,K,ds  as  sneh,  and  ehanges  the  ..h„n„'er  in  „hieh  he 
I...MS  them,  ,t  ,s  an  aeeeptanee  a,  against  hi„,,  .  .  .  S^t 
;n,ay  te,  that   ,„eh   an  aet,  if  done  by  the  pnrehas"    in 
fa  ,hera„,.e  of  the  eontrae,  before  i,  is  revoked   „,„,a  IZ 
the  c.ntraet  as  ag,nnst  the  vendor  also  " 
And  in  .S,„,V/,  v.  //„,/,„„  (,,,  in  isfig,  ,,^,       „„ 
>™.y  of   the   buyer,   the  seller,  who  had  delivere.!  g,a,ds 
at  »  ,a,  way  station,   ordere,!  the  railway  ,,,n,pa„v  ,u.t  to 
'l.i.v™  them,  and  at  that   time  the  buyer   «l,o  had  ■.  rL , 
...  roje,.,  then,  if  they  we,,  no,  np  „.  inp'^  hi l'  I  "t^ 

,'lT2  T'      'u'r  """  "■"  ■■"""''■""■"■'I.  the  Court 
h.l.nha,^rt,ere  eonld  be  no  aeeeptaneo  w„l,ou,  the  eonsen, 

Aa.l  if  the  b,,yer  aeeepts  (he  goods,  but  says  at  Ihe  time 
M  he  aooep  s  them  on  other  ,er„„  than  thos^  on  which    I . 

:::':;„:.e;;"'"^ ...  ..enver  ,he„,.  ,„„.  i,  „  „.„„„;; 


'    J-'.v/"/-  V.  HalceM'.  (i  K.  &  n.  7«5;  2  Jur   K  .S   loNf 

^i  .v«.<  V.  ii.,uo.,  ;w  r.  J.  y. ,,  ui,  ,i  r\v  s  i';; 

.-  ;    I':',>kuu,.n   V.  Si,„yf,t,   ,u     ,Mo<i,   -,)   L.  J.  C.   I^  N.i;     K  ,•.    ,J    ,j,,. 
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In  additioi'  to  the  cjirps  iibove  referred  to,  there  are  a  good 
many  which  arc  authorities  on  b<tth  points,  viz.,  whethe**  there 
was  a  receipt,  and  also  whether  there  was  an  acceptauee,  and 
those  will  be  found  in  the  fcdlowing  section. 

Skction  II. —  U'lntt  const  it  II  lis  mi  net  mil  inrijit. 

The  cases,  as  has  been  already  (d)s«Tved,  are  not  quite  ko 
easily  reconciled  upon  the  tpiestion  (»f  what  constitutes  an 
actual  receipt.      Then;  can  be  no  (jue8ti(»n,   that  an  actuid 
removal   of  the  jfoods  by  the  buyer  is  an  actual  receipt  by 
him  ;  and  when  the  floods  arc  in  the  hands  of  a  third  party, 
it    is  pretty    clear  that  as   soon   as   the   seller,    the   buyer, 
an<l  the  bailee  ajjree  together  that  the  bailee  shall  cease  tn 
hold  the  goods  for  the  seller  and  shall  h(dd  them  for  tlit- 
buyer,    that    is   an    actual    recei])t   by    tlu;     buyer,  though 
the  goods  themselves  remain  untouched.     They  were  in  the 
possession  ot  an  agent  for  the  seller,  and  so  in  coutiMnplatiun 
(»f  law  in  that  of  the  s«  -'er  himself  ;  and  they  become  in  the 
jHtssessiou  of  an  agent  for  the  buyer,  and  so  in  thtt  of  the 
buyer  himself;  and  it  can  make  no  diffen'uee  whether  this 
is  by  a  change  in  the  jierson  of  the  holder  of  the  go<»ds  or 
merely  in  his  cliaracter.     fSo  far  the  (piestiou    of   whether 
there  has  been  a  receipt  of  part  of  the  goi.ds  by  the  buyer 
or  not  is  identically  the  same  as  whether  the  seller  has  s, 
parted  with  possession  as  to  put  an  end  to  his  lien  as  to  that 
part  of  the  goods. 

Thus,  in  llniidll  v.  lliini  («),  in  1.S24,  the  King's  lieiuh 
decide  d  that  the  acceotance  and  receipt  of  a  deliverv  onkr 
not  lodged  with  the  warehouseman  did  not  bind  the  bargain: 
till  the  warehouse  keepers  assented  to  hold  the  property  ;i> 
agents  of  the  buyer  they  lu'id  it  as  agt'uts  of  the  seller,  iind 
whilst  they  did  so  there  could  be  no  actual  aceeptiiiin 
(receipt  'f)  of  the  goods. 

It  has  already  (//)  been  pointi>d  <iut  that  a  carrier,  altlmim 
not  an  agent  to  accept,  is  an  agent  to  receive. 


t j    liriili 


irutsJtt   V.    nun 


*x  i'.   U*, 


(A)  Atftr,  |.|.. :.»;).  21. 
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But  when  the  good,  are  in  the  c.u.stocly  of  the  seller  him- 
self or  hKsnnn.edu.te«.rvantH.  and  not  of  a  nuddh.n.nn,  there 

naire      2).    that    wh^n    ♦!.«   i.. _.    i  .        *  .     ^         \/""'» 


:-.«,.      2),    that    ,vl,en   the  l.uyer   or  hi,   a»,ig,«   „„.'„,; 
»*r  e„,„e  to  „„  agr,.o,„e„t  that  tho  «>ll,.r  .hall  ,.«„c.  to 
I...     the  good,  a,  ».l|o,.  „„,,  ,y^n  hold  thorn  ,„  „„  „„,, 
.    11,0  ow,.or  of  tho  g,„,d,,  hi,  right,  a,  ,ollor  a,o  go„o ;  C 
,o,„.htl,oo„.o,„ow.h„w  that  s,„.h  a„  agroomont  botwo 
I,..  ..Ilor  and  tho  „ng„„.,   u,yor  hi..olf  ,„„„  ,„,  ,,r^," 

m  ag„.o,„o„t  »-a,  to  Ik.  r,.a.lily  pro,„„,ou;  .u.w  „, .  ,,„','„. 
™.l,o„ty  „  that  »,.oh  a.,  „gro„,„..nt  n„.,t  be  vorv    ittt  tl" 
ITovod    a,.d  that  unle,.  „,„  „.||or.,  |i„„  o„  ,o„,o  „.„  of  ,h  . 
K.....1S  bo  gone  thore  eaiinot  l.o  „„  „,,„„/  ,,.,,.,         '     '  "'  ""^ 
In  (7,„/,/,„  V.  y,.„,,,,,,,  („)  j„  j^„  iilaintiir  1„.  .    , 

7r™™:'.7'<'  •"  •' '*"<>«nt  fo'r  .otZ' , :  ~:: 

..f  Imy,  M-hieh  he  repn-sented  to  be  tfood      Th..  i  , 

"■ '■•:-■.-.  ». ri,,''i  "■;,;; 

' Mondant'. ,;;;:';. ;: :  z^z:!t^t  r" 

^n.iKt.      1  he  rxpressions  nsed  bv  Lonnr.m,.  .    •     i  ,• 

'"»•  '"IkIiicI  „f  fh,.  ,l,.f,.nd-ii.^    in  1  •   •        f  ""••^.  •«»"  "iat 
'  'iiwunt,  m  bargaining  ab.nit  the  re-sal,., 

(a)  V/,„f^„i  V.  /.-,>y.r*.  1  EH«t.  ltf,5,  „. 


2S       FORMALITIES   OK   THK   CONTRACT — ACTUAL    RKCKIKP.    [Pt.   I 


was  an  adnuHsion  that  the  (^ontraot  was  goinl ;  but  ho  ('(tn- 
chides  by  saying,  "As  upon  the  whole  justice  has  bwndoiif, 
"  the  ver{li(;t  ought  to  stand  "  ;  which  almost  means  that  flu" 
verdict  was  contrary  to  evidence.  If  this  case  had  Iwen  ti'ii  .1 
after  the  Sale  of  Goods  Act  came  intooperati<m  the  finding  c,| 
the  jury  would  not  have  been  inconsistent  with  section  4  (.1). 

In    .Ituhrsnn   v.  Scott  (n),   in    1800,   at  Nisi   I'rius,   flu 
action   was    by    the    buyer    against    the    seller    f<»r    ii-.t 
delivering  wine  according  to  a  verbal  agreement  for  the  sal.. 
of  it  for  a  price  exceeding   10/,     The   spills  had  been  <iif 
in   the  presenc*'  of  both   parties,    and    the   buyer's  initials 
were  marked  oi\  the  casks,  which  remained  in  the  sell(i\ 
cellars.     It  was  objected,  that  the  bargain  M'as  void  by  \\\< 
Statute  of  Fr:  uls,  but  Lord  EUenborough   held   that   \\u 
marking  of  tl       isks  in  the  presence  of  all  parties  amouiiti  ; 
to  a  delivery,  ai.      that  though  there  had  been  an  incipii m 
deliveiy  sut.icieiit   to  take   the  case  out   of  the  Statute   f. 
Frauds,  yet  thi'     delivery   not  having   been  perfected,  tin 
plaintiff  had  a  r._    t  of  jjctionto  recover  damages  for  the  iumi 
completi'     of  the    ontract. 

In  l/oihjsou  v.  Lf  liift  (b),  in  180H,  the  same  Judge  nilid 
that  the  buyer  having  written  her  name  on  some  g(HKi> 
to  denote  that  she  had  purchased  them,  though  they  remained 
in  the  st'ller's  shop,  took  the  case  out  of  the  statiit(. 
I'arke,  J.,  has  observed,  *'  that  in  the  older  eases  the  ('nun 
"  did  not  advert  to  the  words  of  the  statute  "  (<).  Certaiiilv. 
in  Amlnsim  v.  Scott  (<»),  Lord  EUenborough,  if  the  words  (,t 
the  statute  Mere  present  to  his  mind,  must  have  thought  that 
there  might  be  an  actual  receipt  without  any  delivery,  wliidi 
is  not  the  [xipular  meaning  of  th((  words.  It  appears  fimn 
Htinif  V.  Mamjita  («/),  that  Lord  EUenborough  considnvd 
the  si'ller's  right*,  gone  under  circumstances  but  liltli 
strougiT  tluin  those  existing  in  Uoihison  v.  Lc  lint  {h)  and 
Andfrmtn  v.  Scot!  (a).     H«>  wems  to  have  thought  thiit  tin 


i«)  AifttrsvH  V.  S(i4t,  1  Cuuip.  2;J.'»,  11. 

■J'  Hiitl'jti'ii  V.  Lr  Itrrt,  1  (  iiiiip.  233. 

(r  Stnilh   V     S..:r.-=:^-=.     ft  1».  *  I'.  AT*}.  377. 

(rf,  Hurry  \.  Mufiftr*,  1  ('iHiij'.   i-'t'i. 
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circuinstancc   of  th(>    hmrn..   «„      •  • 

.ill.  tho  „»,.,„ ,  f  ,1,,  ;i;:  ™T '""" ,"'  ""■"■■^'"1' 

uru  th,s  ,,rm,„,l,..     I„  ,h,.t  ,,,^  ,^^  defendant     h7" 
"I  h„n«,  „„d.r  a  verbal  „gr«.„,e„t  f„,„,   „,„  ;;„i^„7''' 

1 1-  I .™.,  but  that  m  ho  had  neither  «,rvant  nor  .tables  the 

' "  '"  ■"'";'  •"■'■I'  ""-n  "'  livor,-  for  him.     ^11;  -ft 

r"" "''  ■"»"-■  ••«•  hor».  i„to  another  -table  (wW 

tT'.   :  *-"";,'"""™l  °"'.v  n  indieation  o    ^^t,' 

111 '  (  omiiion  1  le'iH   -ifii.i.  ♦  1  ■        .-  '"«« ui;. 

,1     1.        •  ,    '        '  •"'""K  ''""'  f"  lonniiler.  held  that 

ilie  balsam  was  bound.     MansHeld  (,'  r    i,,  J  r  . 

..liiniou  of  the  Court    said    ..  w,    '.^    ,  ,    1        ""'^  "'" 
•  11,,.  .I...1,  '     '^™''  "">  'Wondant  had  said 

.."'"  ''"■  ""'r*  ■"""  *'"»''  "»  l"m-.  and  the  ,,l„i,„i«  h" 
a«e,,ted  the  order,  it  „,„,,»  no  differenee  whe  li .    tbcv 
■  l.«,d  a    hverv  in  the  vendor's  stable,  or  whether  thevlial 

:;"„■"  7:1  ""''  ""•  ™  «""■«  ""-^  -t..W  'io  pi  i^^ 

,,'f,  "7"'"'  '/"""  '"""  ">"'  «""•  not  as  owner  (X.° 

••1:1 ''"iiitrt:;  :„""  s;t  «>-o-  -;-''..<•  ^<J:%1 
••'-•I'rftirpi::^'™-"^""' "-M.iou,h  i^iad 

k"  ».i,      o     Je      b    V"         '"f  "  '"■•  •"«■'""'■  ■•   '""1 


(«)  A7,„„r,  V.  .S/,„„,  1  Taunt.  4:,S. 
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the  (M'ller  brought  an  action  for  the  price,  and  on  proof  <»! 
the  fai!t«  above  Htated  luid  a  verdict  subje<'t  to  leave  to  moxc 
to  enter  a  nonsuit,  on  the  ground  tliat  there  viaa  nothing  tu 
satisfy  the  statute.  The  Court  of  Common  Pleas  thought 
that  tliere  might  be  some  evidence  of  a  delivery,  and  there- 
fore granteil  a  new  trial,  not  a  nonsuit. 

In  all  these  cases  there  seems  tt»  have  been  anipl(>  evidence 
of  an  acceptance  of  the  goods,  but  scanty  evidem-e  of  uiiv 
actual  receipt,  if  by  that  is  to  be  undei-stood  a  taking  nf 
possession;  indeed,  in  JUetikinsop  v.  Chiiilon  (<»),  as  reported, 
there  seems  to  have  be«Mi  none.  After  the  decision  of  tlic 
last  ease,  the  cuiTcnt  of  authority  set  the  other  way,  and  it 
became  neiiessary  to  prove  distinctly  that  the  seller  had 
agreed  to  hold  the  g(M»ds  as  the  bailee  (tf  the  buyer. 

In  Iloiif  v.  l'itlinn(b),  in  1820,  there  was  a  verbal  sale  «.f 
twelve  bushels  of  tares  at  1/.  per  bushel,  the  buyer  to  semi 
for  them.  The  buyer  said  he  had  se»'n  the  tares,  and  had 
r»  immediate  use  for  them  ;  he  therefore  requested  that  they 
might  remain  at  the  seller's  till  seed-time,  to  which  tli.' 
seller  assenttnl.  The  seller  then  went  home,  measured  out 
twelve  bushels,  and  set  them  aside  for  the  buyer.  The 
King's  Bench  held  that  these  facts  did  not  amount  to  ;iii 
acceptance  and  receipt.  The  case  was  distinguished  by  the 
Court  from  iHmo>r  v.  .SVoh*- (c),  but  Bayley,  J.,  expressed  ;i 
doubt  if  that  case  was  well  decided. 

In  Tfiii/n-sl  v.  I''ilziiiiiil<l(tl),  in  the  same  year,  the  fart> 
wei-e,  that  a  horse  was  sold  by  parol  for  45/.  ready  money; 
after  the  sale,  the  buyer  mounted  it  and  tried  it,  and 
made  some  .hangew  in  its  harness  ;  he  then  asked  the  seller 
to  keep  it  another  week ;  tlM-  seller  said  he  would  tu 
oblige  him ;  before  the  week  expired  the  horse  died,  and  the 
(juerttion  was  who  should  bear  the  hm».  The  King's  Bench 
deeidtMl  that  these  arts  s-ould  not  anuaunt  to  an  acceptance  and 
receipt,  unless  the  Wyer  had  a  right  under  Xhv  bargain  tn 


(«)  ItlriJtiutuii  V .  '  lai/tfii,  7  Titil&t.  j97. 
{!,)  t/mir  V.  I'aimer.  A  B.  &  A.  ;J21. 
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take  away  the  horso.     If,,  rouhl   ....f  *  v 

In  r*,r/.r  v.  Tommiint  („)    i„  iwo^  ♦)      *.    . 
vny  n«,rly  indeed  t..  those'  in   //:*''       '     "      "PP^oaehed 
<i^«ant  purehased  by  parol  iJ^^T"  Z':   '^'  '''^-      '^'- 
^^"/. ;  the  horn.  wa«  by  th    I  /  ^''°'"*'^'*'  "  '""•«<■  *•'"• 

«K  and  the  i>.2!;L^:^^^:xr;:7'  r  -''--^'^ 

without  charge;  at  the  end  of  thl  T  ^  ,     ,    '  ^''*''"^>'  'J«vm 
-"t  the  hor.^o  graJrat  th,  I^n  ^T'  '^'>''  ^'^  i''-»tiff. 

Iwvuig  bought  it.    The  Ki.„'.  11  '"",",',"'  '"  """«■«!  his 

H™,  and  that  «>  l„„g  *  t,*,,! ','." ,.     '''°'''"'"*  "'  ""•'■• 
n<-.I.t  bj.  the  b„y,.r  within  ,h„  .^'  ,",'   ^r""'"" 

■"  '!.;».  <h«t  th,.„.  ..„„b|  „,„  ,„  ,  ,^;^;  '      «-»  »"■  ag"..l 

»a.  dlv<.st,.d,  but  th,.y  differ  „„  ,„  1 '  i      """"'"  """ 

til.-  hVn.  '      n<  r  J,  to  « hat  is  suffli,,.,,,  ,„  ,1;^^,^^ 

l''>'iller  V.  .tniolHr\   in   l«q-'       t-  1 

r: ^  ^"'^  ^« 'i;-"i:;ot'^^^^^^ 

lHtw..e„    •' acceptance  "    and     -  reeeint  "    "n  l'"^^'"'°'"*^ 

u-..„,p8it  for  goods  sold  and  delivered"  <„  j  H  "f ""  '''"•' 
t  at  the  defendant  went  into  th..  p  i Ir  T  "'^  ^•'" 
<ha«.d  so,ne  ciga,.,  which  vere  pack  i  1  "^'  ""''  I""" 
th.'  def.-ndant,  and  left  in  the  nJn  iff  ■""  '"^*^"*^^  ''.V 

Tlu-  cigars   were   to   be      JT,  '.    ''^^  "'  ^"  ^'"""'^  ^«'-- 
0-he  motion  to  set  irltn:.^^ 


(a)  '-'orterv.  TimiMM,...*    -j  p    ..    , 

(')  i'-W/^r  V.  Arnott,  I  fr.  &  Me^.  m      " 
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'*  th«'  jHtsm'SHion  of  the  pliiintitf.  It  is  an  mtirfly  difffmit 
"  i|ui>Htinii,  wht'thiT  doing  un  uet  like  marking  or  {turkini; 
"  for  tln'  v«'n<l«'«'  in  Ins  pn'tHMiro  nmy  not  o[>eratc  jui  im 
"  ttccoptunce  by  hini  nndor  th«'  Statutt-  of  FniudM.  Tin 
"qn«'stion  here  is  wlictlirr  thrn*  \vii»  it  drlivrry  to  the  vt'udi'i'. 
"  I  <lo  not  ugn-f  that  tho  boxen  are  to  b«'  considered  as  haviii;; 
"born  tin*  wanhouw  of  the  defendant." 

In  lloliiifs  \.  Ilosh'iix  {fi),  in  18'')4,  the  defendant  st'leettd 
Honie  <-attle  in  the  plaintiff 'h  field,  and  was  going  to  jmy  for 
them,  bnt  fonnd  he  ha<l  forgotten  his  ehe(|ne  book.  Tlit- 
plaintif)'  and  defendant  then  arranged  that  the  eattle  shoiilil 
r(>main  for  some  days  in  the  jdaintiff' s  field,  and  that  tin- 
defendant  should  send  his  men  to  feed  them,  which  was  done. 
The  Court  held  that  there  was  no  evidence  of  receipt. 

In  Ciistlf  V.  Suinihr  {h),  in  ISGl,  the  plaintiffs  were  wiiif 
merchants,  and  also  acted  as  warehousemen,  having  a  bondttl 
warehouse  where  they  warehoused  g<M>ds  of  others  and  allowed 
the  goods  they  sold  to  remain,  charging  a  rent  to  the  pur- 
chaser.     They   sold   certain   mm   to   the  defendant   at   six 
months'  credit,  and  it  was  agreed  that  the  rum  should  lie  in 
the  warehouse  for  six  months  free  of  charge.     They  sent  llic 
defendant  an  invoice,  which  stated  in  effiH^t  that  the  rum  mi^lit 
remain  six  months  without  charge,  and  entered  the  deftii- 
dant's  name  in  their   warehouse-lMMik  as  purchaser.     Atter 
the  expimtion  of  the  credit  the  defendant  asked  the  plaint itts 
to  take  back  the  rum,  and  they  declined.     The  plaintiffs 
were    nonsuited  by    Brumwell,  B.,  and    Martin,  Chaniull. 
and  Uramwell,  JU3.,  sustained  the  nonsuit  on  the  motion,  but 
on   appeal   to   t'.e  Exchequer   Chamber,   Cockbum,   C.  J., 
Crompton,  Williams,  Byles,  and  Keating,  JJ.,  held  that  tlim 
was  some  evidt-nce  of  an  acceptance  and  rec(Upt,  and  ordeit'*! 
a  verdict  to  be  entered  for  the  plaintiffs.     A  (-ontract  with  a 
|)ersou  known  to  l)e  a  warehouseman  to  warehouse  goods  frit 
of  charge  for  six  months  is  certainly  some  evidence  agaiu!<t 
both  parties  that  the  warehouseman  holds  us  such  and  nut  a$ 


(o)  IMiiwt  V.  /link-im,  tf  Kx.  IM. 

(/<)  Ihttir  V.  SironliT,  :«l  I,.  J.  Kx.  310;   .»   II.  ft  N.  •>H\  ;   «   H.  ft  X.  SJS ;  vl 
Ki-aiii  V.  Hi.bfTt$,  m  L.  J.  Ch.  .•»»•.';  (ls«7),  :i«  Ch.  1).  IWi. 
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seller,  and  that  coiinlrH  with  *u 

".m  Van,  ,„  b" 111  .  ,""'"""  *"  "''"  '"«''  <'"■ 

llii-  imlit  thu  «.ll,.r  .  .""'inK  tlw  ourrciicv  ..r 

.  .vi;ir.Hi  ,1.,.  li.,,;  ,:;;;;'(„,''"'  "''"■  ""=  '""■• »» "«<ii'  i- 

1 -i-  of  a   hor«e  .  ft  er  thclle'     T,         '"  7""""'  '" 

Hi-'  buvor  had  lent  it  tn  M.        n  '"  •''"'>'  '"'""'  ''"«' 

in  the  plaintiff's  sho.    f        ^^;'^.    '•«  (U'ton.laut  barg«i„<..l 

M.Mu.  of  the  articles  wore  nieasuml  in  )•  ^^'•' 

»nurk..(l  in  lu-neil  «omi.  lu  1  '"  presence,  son...  he 

n.at  the  ha^wn  ^:i  t  :r  s  ;^:r  ?  r  "r'^^^^^^^^^^^ 

■ isely  "tutwl  by  Jlolrovd    I      ^.  ?  "■ ''"'"'""  '» 

'•tlie  «tutute.-     This  case  v...-.      1     V  "»««ning  of 

-<-n.s  that   the  difference  b  t.; J      ,1 !"  •  ^'"  ^"^'^«-      '^ 
""   "'^'  I"-a<-tieal   application     t    1  !''""'   ''   "•^''•■•■ 

I-.',l  EllonborouKh  Lmltl  I  /       T  *'"'"   '^'  ""*'"•»'  = 

'-'  »'«.-ioned  t  e   u ;  ;;r  "^'^  ^'"^  ^^^^  ^^■"*- 

'••''''''// v.y'../.>v(,/.LeM^^^^^^    --m^tanccs   which   in 
abandonment.         ^  ^''^  ""'  ^"  '^^  "">'  ''VHlence  of  M,ch 

KJ)  !>miih  V.  .S«n/.rt«,  »  Ij.  &  (.■,  401. 
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which  Littledale,  J.,  and  Parke,  J.,  had  become  members, 
acted  on  the  principle  laid  down  in  lialdey  v.  Padir  (a). 

In  Maherleij  v.  Shq>hfnl  {h),  in  1833,  the  plaintiff,  under  a 
verbal  contract,  was  building  a  wagon  for  the  defendant ;  the 
defendant  furnishod  a  tilt  and  ironwork,  which  he  fixed  on 
the  wag(.n  whilst  it  was  building.     The  plaintiif  brought  an 
action  for  goods  sold  and  delivered,  and  was  nonsuited.     The 
Court  of  Common  Pleas  refused  to  set  aside  the  nonsuit.     It 
is  difficult  to  see  how  any  question  on  the  Statute  of  Frauds 
could   arise,   as  according  to   the  report  there  was  not   a 
shadow  of  proof  that  the  goods  were  delivered,  and  there  was 
no  count  for  goods  bargained  and  sold,  or  for  not  accepting 
goods.    liut  the  report  probably  is  in  some  respect  inaccurate, 
for  the  Court  did  consider  the  question  of  whether  the  bargain 
was  bound,  and  they  decided  it  was  not.     "The  plaintiff," 
said  Tindal,  C.  J.,  "  retained  his  lien  upon  the  wagon,  and 
"  there  was  nothing  in  the  facts  that  denoted  any  intention 
"  either  to  deliver  or  accept.     The  circumstances  of  the  ease 
"certainly  leave  it  open  to  doubt  whether  the  statute  has 
"  been  complied  with  or  not,  but  we  think  it  is  the  duty  of 
"the  plaintiff  to  free  the  case  from  all  doubt,  and  where  any 
"  remains,  that  it  is  safer  to  adhere  to  the  plain  intelligible 
"  words  of  the  statute,  which  point  as  clearly  as  words  can  to 
"  an  actual  delivery  and  an  actual  receiving  of  part  or  the 
"whole  of  the  goods  sold." 

In  Bill  V.  liamiit  (c),  in  1841,  the  defendant  having  bar- 
gained for  a  quantity  of  brushes  from  the  plaintiff,  saw  them 
at  the  warehouse  of  the  plaintiff's  agent,  Harvey  by  name, 
and  directed  a  boy  to  alter  the  mark  on  them,  and  to  send 
them  to  St.  Catherine's  Wharf.  There  was  a  signature 
obtained  by  a  trick  after  action  connnenced  to  a  receipt  for 
the  goods.  The  Exchequer  set  aside  a  verdict  which  \hv 
plaintiff  had  obtained  for  the  goods  sold  and  delivered,  and 
entered  a  nonsuit.     Parke,  B.,  said,  "  To  take  the  case  out  of 


(<f)  Ha/i/etj  V.  Parker,  2  B.  &  C.  37. 
(A)  Malier/ei/  v.  S/ie/i/ierJ,  10  Biug.  99. 
(<■)  Jiill  V.  Uameiit,  9  M.  &  W.  iil. 


"the  17th  settiou  there  must  Ko  K«fk  a  ^^ 
"anco,  and  the  quctio^  TI^^^ITJ'^T''  """'"• 
"in  tlio  present  ease.     I  thi,n„    l  '  '"'™  l"™™' 

"  there  was  oviteK^for  ,he    m-w         "  ""' '    '  "«■■«  *.•' 
"inte,„lea  aeee,t"uce      rt  r  ^     '«=™l''»-«=«.  »'•  vather  of 

«  t/         "wner,  so  as  to  deprive  hiin  of  the  ri^hf  nf  i; 
Harvey  might  have  agreed  to  holrl  th  /'^^*  ""^  ^^^-n  > 

In  JEJrf^/M  V.  Dudtiehl  (a)   in   ISil    fT,^ 
This  case  was  approved  in  LiUyn-Jnte  v.  Dei-ereux(b)   in 

t-^.:r,tLr.terrjr'  -  -"" 

timber,  and  the  buyer  had  agreed  to  resell  th.  t«„.        . 
stumps,  and  had  c„t  do,vn  s„,ne  of  the  Les    H^W  thTth 
was  ample  evidenee  of  aeeeptanee  and  re"^,  ""''  ""'  "'"''' 

Jit  Bin  zzT^zx  f^rtt  *" 

.„«entlv  at^^^^^^^^ 

'.i^es,  but  the  expressions  there  used  Avhen  construed  wit). 

t:7::,  v^'"'!  '•^^^^^  ^^^  ^'--^  ^°  Tneci:^ ' 

wf        ..  f  ^"""'^ '  ^'""'^  ^^^'^  ^  different  view  of  the 
la^v  from  that  taken  in  the  other  cases.     It  seems  better  t 


(«)  E.luH  y  Dn.lMi,  1  Q.  B.  .JOG;  5  Jur.  317. 

(6)  L,l/yw/nte  v.  Devereuj-,  15  M.  &  W  285 

M  Miirthally.  Oreen.Ao  L.J.  C.  P   153  •   1  ('   P  T^   -,- 

W  D,.UUy  V.  Vurh,,,  12  A.  &  E.  632.      ''^•^'^-  ''• 


D  8 


3fl      FORMALITIES   OF   THE   CONTRACT— ACTUAL   RECEIPT.  [Pt.   I. 

insert  the  report  at  length  (so  far  as  it  bears  on  this  point), 
rather  than  run  the  risk  of  omitting  something  material  in 
abridging  it.    The  plaintiff  had  obtained  a  verdict  on  a  count 
for  goods  bargained  and  sold,  and  an  application  was  made  to 
the  Court  to  set  aside  this  verdict.     Lord  Deuman  delivered 
the  judgment  of  the  Court :    "  It  was  contended,"  he  said, 
"that   there   was   no   contract   completed   by  delivery  and 
"  acceptance,  so  as  to  satisfy  the  Statute  of  Frauds.     The 
"facts  were,   that    the    wool    was    bought   while    at    the 
1^'  plaintiff's ;  the  price  was  agreed  on,  but  it  would  have  to 
"be  weighed;   it  was  then  removed  to  the  warehouse  of  a 
"  third  person,  where  Bamford  collected  the  wool  which  ho 
I'  purchased  for  the  defendant  from  various  persons,  and  to 
"  which  place  the  defendant  sent  sheeting  for  the  packing  up 
"  of  such  wool.     There  it  was  weighed,  together  with  the  other 
"wool,  and  packed,  but  it  was  not  paid   for;    it  was  the 
*|  usual  course  for  the  wool  to  remain  at  this  place  till  paid 
"for.     No  wish  was   expressed  to  take  the  opinion  of  the 
"jury  on   the   fact   of  Bamford's  agency,  the  defendant's 
II  counsel  acquiescing   in  that  of  the  Judge,  provided  the 
"circumstances  would  amount  to  it  in  point  of  law.     We 
"  agree  that  they  might ;  therefore  all  these  must  be  taken 
'I  to  be  the  acts  of  the  defendant.     Then,  he  has  removed  the 
*  I  plaintiffs  wool  to  a  place  of  deposit  for  his  own  wool;   he 
*'  has  weighed  it  with  his  other  purchases  of  wool ;  he  has 
I* packed  it  in  his  own  sheeting;  everything  is  complete  but 
I  the  payment  of  the  price.     It  was  argued,  that  because  by 
*|the  course  of  dealing  he  was  not  to  remove  the  wool  to  u 
II  distance  before  payment  of  the  price,  the  property  had  not 
^^  passed  to  him,  or  that  the  plaintiff  retained  such  a  lion 
I  upon  It  as  was  inconsistent  with  the  notion  of  an  actui,! 
^^  delivery.      We  think  that,  upon  this  evidence,  the  pla.r 
^^  to  which  the  wool  was  removed  must  be  considered  as  the 
^^  defendant's  warehouse,  and  that  he  was  in  actual  possession 
^^  ot  It  there  as  soon  as  it  was  weighed  and  packed ;  that  it 
^^  was  thenceforward  at  his  risk,  and  if  burnt  must  have  been 
^^  paid   for  by  him.     Consistently  with  this,  however,  tlu> 
plaintiff  had,  not  what  is  commonly  called  a  lien  deterniin- 
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"ablo  on  the  loss  of  Doss4>««inn  k  * 

"original  owneiihip   ind„„e!t  .    ''""  S-'OwiBg  out  of  h« 
"aad  consistent  wi?L  the  „°t     t  ""  ""'•""  P°»»^'"™. 

"«ood,  sh„,Ud  no,  be  Z„v„.,,Vr'*r'' ™' *''''''« 
"  destination  befo,^  payment  b„,.",-  ""'""•'  P''""  »' 
::  -  l..ve  stated,  wiftTLe  ji  *"L'™  "  '""'''•^"''  " 
"ouyer;  »„  that  there  nmv  T  T  ™^  ^"^'^  »<>  *» 
"actual  .^ceipt   by  Mm     T,^     '  ^^  "  ^"'"''y  '»  ™d 

"conclusion  upon  the  2'     .7°  *'"''   ''»    'ke  Pn-pcr 
„  _^_l^  „         upon  the  present  cv.dencc,  and  there  will  J„„ 

•-  Of  the-  "pecircft^rnirh  r ''■'"'•T™- 

agreement  to  sell  into  a  fbareain  Tmn    ,        .  '^""^'^^    «he 
of  F«uda  wcte  out  ofTcTy  "f^Stt '    '"  '""'"' 

;Hhe  goods  as  ^:":!:::!^^':;\^itz''Yrr 

«ool  till  paiJ  for  ZowM  thT..™  """  *°  >"""""=  «■« 
could  not  be  done  wrhThe  intent;  /*  '*°"''  '"  ""'  ^°»' 
The  Court,  however  lm!,,„,        1*'™  '''"'  !»'«'»'''"'■ 

Aowedannnequivo^Tdel^t^rb  T^"?'  *"'  '"^  '"^'^ 
consequently  thl,t  the  —^  °'J^  'T""  """'''''"»■  ""'' 
««ch  rights  to  the  selirr  "Ir"-'' "'*"'•'' ''•''W™R 
;IeHvc,7  of  possession  leZr^Z"'"''  ""  "*«'' 
it  was  decided  that  an  agreement  !*;!,•  IT'  "■  """  ''" 
o»  the  seller  any  righSer  of  '"'"'  ^'^  "'"  °°°fc^ 

'ho  goods  ac,uaVdei;*w''"^^" '"'""»■'  '" 
personal  licence  from  the  T    i.  '  """'*  »1»""«<1  as  a 

Wench,  in  7C  .!"  "■.';  P,"";*=«^^-     Probably  the  Queen, 
_J__^-'^  "•   '"*;/(«,  wonM  haye  come  to  the 

Q.  B.  «8  •  ,0  Ap.  c;.  -fat  p^of ''  *'"  "'•  '""'"  ^  '^'""'>*  (1«84).  52  L.  J. 
(6)  Do<l,le!,  V.  Varies,  12  A  &  E.  632. 
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same  decision  if  it  had  been  material  to  determine  ^vhat 
rights  Dodsley  had  in  the  m-ooI,  but  that  being  perfectly 
immaterial  to  the  question  then  before  the  Court,  they  <lid 
not  consider  that  point.  The  judgment,  therefore,  in  Dodslnj 
V.  Varleifia)  cannot  be  taken  to  show  that  the  Queen's 
Bench  thought  that  there  might  be  an  actual  receipt  of  goods 
by  the  buyer  within  the  meaning  of  the  Statute  of 
Frauds  without  such  a  taking  of  possession  by  him  as  would 
completely  determine  the  seller's  rights  in  the  part  of  the 
goods  so  received,  and  consequently  the  case  does  not  affect 
the  authority  of  Buhle,,  y.  I'arhr  [b),  and  the  other  cases 
bfxore  quoted. 

It  may  therefore  be  considered  as  having  been  settled 
that  the  construction  of  the  statute  was  that  so  concisely  and 
clearly  stated  by  Holroyd,  J.,  in  Baldey  y.  Parker  (ft),  and 
repeated  in  almost  the  same  terms  by  Parke,  B.,  in  Btll  y 
Bament  (c),  namely,  that  the  facts  which  prove  that  part  of 
the  goods  have  been  delivered  and  taken  into  the  buyer's 
control,  so  as  to  determine  the  seller's  possess  on  of  that 
part,  prove  that  he  has  actually  received  them,  and  that 
nothing  short  of  such  a  delivery  and  taking  could  amount  to 
an  actual  receipt  by  the  buyer  within  the  meaning  of  the 
Statute  of  Frauds.  * 

rJ^  /"'■'"?  n  ,^"'"  ^'^^^  ^°  ^^^^'  ^^^'•^  ^he  seller  sent  a 
case  of  eau  de  Cologne  to  his  agent  in  London,  who  warehoused 
It  obtained  a  delivery-warrant  and  indorsed  it  to  the  buyer 
who  kept  It  in  his  possession  for  ten  months,  the  CmrJ 
held  that  although  there  was  sufficient  evidence  of  an 
acceptance  there  M-as  none  of  the  receipt. 

In  Curriex.  Anderson  (e),  in  1860,  the  defendant  sent  to 
Hanson  &  Co.,  m  Constantinople,  the  bill  of  lading  for  goods 

and  which  the  plaintiffs  had  shipped  at  his  request.    The  bil 


(a)  Do<hfei,  V.  Varley,  12  A.  &  E.  632. 

(c)  n,lf  V.  Jiameiit,  !»  M.  &  W.  37 

(./)  Farina  r.  II,nne,  16  L.  J.  Ex."  73;  16  M.  &  W  119 

(0  Vurne  v.  An.knc,  29  L.  J.  Q.  B.  87 ;  2  E.  &  E    'k 


of  lading  ivas  to  he  handed  over  hy  Hanson  &  f ,.  , 
named  hy  ,ho  defendant  when  he  sZI    ',  t   t    ""tZ 
person  M-as  unable  to  rail  ft>r  ;*  f  ..  ,  ^"^^ 

goods  wore  not  f    ,h  „„  „g"  "t^'I  ^ "  "'u  i'' """  "'°''  *" 
evidence  of  aceoptaneo  a,°f  ;oeo?p;      "' '"''''  """' "»»  "■"?>« 

receipt,  ^n.^:^:z:iz^^^:':zT-  - 
^^e  hiu  rr;  '-:i '"  -— t-^;!;  -:-:■- 

ui   lacuug  to  the  earner  to  enahlp  h;...   f      u*  • 
delivery  at  Liverpool.     The  canro  w..!         .  *'^**"' 

""uaerthe  17r;l«  r„?l  CmeorF^'fTf''-' 
"  no  doubt  that  the  bill  of  lading    v^K  •  I"""^'     '  ^^^ 

;;f«p.%,  „.y  he  .0  «tt'S':,fdrarjhts'°^t 


(a)  Jl/ere,/rt/,  v.  .tf,,y,,  ^3  L.  J.  Q.  B.  401  ;  2  J-:.  &  B.  ^, 
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the  Statute  o?  Frauds  vi^^'^"      "  Tv  "'"^'  "^  '^'  ^«""  J° 
right  to  afterwards  til^H      Precluding  himself  from  the 

with  the  contract    The'ca!  7  ''  "''  ^'^^  '"^  :>ccordance 
difference  between  tie  two  m  ''''/  [""^  ^^^°^"'^^  "^^ 

in  the  I,  eaf  ft:rvTx  foro^^s; 

ttS  wafitr^t  l'^  f  r-^  l^ad'^efe-ctlfat  ' 

"-tto  engraved tXpie^et^.?:?  f  '^"°^'  ^^^^*  ^^^ 
set  aside,  labelled  w^tt,  fTa  u      ^*'''^'  '^'^''"^  thereupon 

the  engraver  to  be  en^r!  T'^i"''''"  °"°>^'  «°<1  «ent  to 
packed  up  Ind  ^oSef  ^':lTf  ^^''  "^^^  ^^- 
"warders."  The  obTi^on  ^  .T^^  *'^'  °^  *^^«  ^or- 
Frauds  had  not  beenlmTlild^Jft^but'-l  ''^  '/^^"^^  ^^ 
the  .lirection  as  to  the  engra^^^  f  .  ''"'  ^'"'^  '^^' 
selection  of  the  goods  was  a  Jffflo  ^V  following  upon  the 
tl.e  acceptance  as  had  h^n    ^      T""!  ««««Pta°<^«.  and  that 

eases,  co^uld  pClt'^Z^^tZX^^^^    "h  "^"^""^^ 
J/o-f  o#^fr  to  re  sfl?  .„„j   7       ,   ^  ^  **  vendor. 

earlv  English  caseT  ^^.("".""rftfr  T^'  "-^'"^  *"» 
U  was  not  necessary  tf  a  delistoTih,  '^■''-  T'  ""' 
tite  of  Frauds  having  been  ,atS  u  .u^  °"'''  ""'  i^'"- 
s«ned  bv  the  anotion<Sr^  derk  S  "'^,"'™<"-'«'d»-» 
"  it  had  been  necessa,;  ft  the  ^ainti?  ?  '-r''^'  "  " 
"supposed  evidence  of  accertance  t  »  f  i°  ^  ''  ^  """ 
;;  .he  statute,  they  must  TtS  tave  tl,  ^^  T,  °"'  »' 

nothing  proved  here  at  all  eanivalent  t!.    i '.        "'  ™' 
;;  n  the  case  of  e*apK„  v.^o^'t^E  J^™'  T'" 

the  vendee  had  aotuallv  «/.i/i  „„  •  '      ^'  ^°^  ^^ere 

"  chased  bv  hto,  and  hfs^ve^t'CZ"'  °'  ""'  '"^  """ 
"  »wav.    Here  this  def.nZ!*?     ?       ™  *°™  »'  ""e  hav 

"  offer  to  -U  toTth  rfX  ,1  ;o°?r*"«  """^  "■» 

een  knocked  doirn  to  Um  hn^T  "  "'""  "'''•'''  '""J 

"  not  been  deemed  suoh  ^2«v         T'  """  '»  '<"'  !>«' 
"^titutes  an  acc^tan:'    ,*•     ^  ^f  *^  f"''^  -  eon- 

"'■--- itisdoubtfu,b„:t;titr„:„f,,tt:!! 
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.mzed  as  law  since  the  case  of  Paffc  v.  Morgan,  on  whi.-h 
18  louuded  the  clause  of  the  Sale  of  Goods  Act,  to  the  effect 
that  there  is  an  acceptance  of  goods  within  the  meaning  m 
the  section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract   of  sal.. 
whether  there  be  an  acceptance  in  performance  of  the  con 
tract  or  not.    Sec.  4  (3)  of  the  English   Sale    of   Ooo.K 
Act.    The  offer  to  re-sell  was  an  act  in  relation  to  the  good,, 
which  would  not  have  been  done  if  the  purchaser  had  lun 
recognized  the  pre-existing  contract,  and  was  so  held  to  bv 
by  Bigham,  J.,  in  Taylor  v.  The  Great  Eastern  Railwcn, 
(1901),  1  K.B.  774.    The  Upper  Canada  case  referred  to  is 
Clarkson  v.  Noble,  2  U.  C.  R.  361.    Page  v.  Morgan  is  im- 
ported in  15  Q.  B.  D.  p  228  and  is  founded  on  Kibble  v 
(;o«gr/«,38L.  T.  (X.  S.)  841. 

Sale  of  part  of  the  goods  proves  acceptance.    In  Robinson 
V.  Gordon  &Mackay,  23  U.C.Q.B.  143  (1863),  the  defendant 
ordered  cloth  goods  to  be  delivered  by  the  1st  of  April 
Three  cases  were  received,  (not  all  together,)  by  the  lot  I, 
of  March,  on  which  date  the  defendants  wrote  plaintiff- 
refusing  to  keep  the  goods  on  the  ground  of  the  breach  of 
an    alleged    condition    that    plaintiff    would    not    sell    to 
retailers.    Defendants  sold    part  -of    the    two  cases  first 
received,  and  on  this  ground  the  court  held  that  there  had 
been  an  acceptance.    With  our  present  lights,  this  is  a  ver v 
plain  case,  and  need  hardly  have  been  mentioned,  except 
for  the  exposition  of    the    conflict    bet^^reen  the  Queen's 
Bench  and  Exchequer  Courts  as  to  the  content  of  the  term 
"  acceptance."  The  case  of  McMaster  v.  Gordon,  20  VV 
C.P.  16,  resembles  the  English  case  of  Page  v.  Morgati.  15 
Q.B.I).  228,  in  that  the  purchaser's  clerk  took  exception  to 
the  goods  when  delivered,  saying  that  the  pieces  were  lon-er 
than  called  for  by  the  bargain,  and  on  the  following  dav  the 
defendants  wrote  plaintiff,  complaining  of  the  qualitv  of 
the  goods.     While  they  were  at  the    station    the   defend- 
ants had  sold  part  of  the  goods  from  the  sample  supplied 
and  other  sales  were  made  later;  but  the  defendant's  clerk 
said  tliat  as  they  did  not  keep  the  goods,  the  orders  were 
not  filled  nor  the  goods  delivered.    It  was  held  that  there 
had  been  an  acceptance,  and  the  head-note  states  the  now 
fam.har  principle,  that  -  there  may  be  an  aeceptancr  of 
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«/  ownership  is  atrcntnnry  i    ^  *'«P'«eo  //te  rt55a/«p/,o„ 

asreoment  between  defendant  «nH  Tk  Tudhopo.    By 

^'^e  ffoods  were  all  sent  "n  nL        I  '  ^^'°*  °^  P'«'°«ff 
i"voioes  being  sen    to    th^  "^^  ^^'  ^'^  ^-  '^"^^°P«' 

-odswereex^a^indat^eeurrlr    '^""^^"-     ^'^ 
-s  fonnd  belonging  tote  defeltrV^ 
it  seems  to  some  misunderstand  n'  -^  ^^'""^^  «^i°« 

1-1  '-n  given  to  iC':z:!'2zr^'^ "°  ^"^^- 

wore  aroused,  and  the  whole  \J^        \       """*  suspicions 
tin^e  defendant  had  halded  m!         ^^««tually  sold.  Mean- 
be  forwarded  to  2"^^^':  112^'  ^  ^'-  Tudhope,  to 
™«toms  ofBeials.     The  ouestln^      '  ""^  ^^""^  ^*  **^  ^^^ 
^"ffieient  dealing  with  the  lo^^^  T^.''^'*^"^  *^^«  ^««  « 
^titnte  acceptance.     W  tn   f      "^  *^'  ^'^'°^«°*  *°  '^on- 
as  follows:   "The  send  in.nf  Ir,'""'"^'"'^"^  *^e  'dealings 
"addressed  to  thVd'Llnts    a'nf'^':,'^^™  ^^  ^^-k 
"  '•ase  with  the  defendlZ>         '     ^  P""'°ff  *h^  in  the 
"Tndhope.  OrilH  f  S  se^CToNh^  ^'^^  ^-  &' 

;' voice  of  the  goods^  the  Talent  of  ?ur'''"^^^^^  "°  ^- 
"  ffoods  by  W.  &  J.  Tudhone     fri,       t''  ^'  °"  *^«  ^^^le 

"«^  the  agent  for  the  dS^int  '"  H^™/'' *^^  P"^P^«« 
"  defendants  to  W.  &  J  Tudhte  nV  ^-  "^'"^'^  ^^  ^^e 
"  P"rpo.se  of  passing  the  goods  fhV    wl'  ^°^"^^«  ^^^  ^^^ 
:;  «-I  the  application  for  TgocSs  tote  c'  T'*°"  '°"^^' 
^'^s   or    to     the     Express    P^l,,'"'*''™' ^"*l^ori- 
^onsidered  that  W  &  T   T.  db       ^^''''^-       ^''     ^^^^^hip 
ff-dants,  and  thaf  ttre  &"'"  !?'  ^^^"^«  «^  *h' 
efo,u1ants'  goods  by  hot  ht  ,  JL'def'^r  "^^'^  ^^« 
si'owed  an  assumption  of  own^rr  defendants,  which 

-s  nuite  opposed  to  the  o:^er"ht  Tfl  '''  ^^^''^  "^^^ 
fli*'  plaintiff.    This  is  in  « JI!5      ^       *^®"^  remaining  in 

-  to  the  nature  0    a^Lprn^r  1*V'^  °'*'^-"  ^- 
F""ds.  -an  aceeptanTwSV    M  *''^^  *^'  ^*«*«t«  of 
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*'  Im'cii  an  ac('('|)tnn('('  wliiHi  bound  tlu'  dftVndants  to  ket'ii 
"  the  ^'oods.  For  tht'io  is  said  to  he  a  «litT('ren«v  hctwt't'ii 
*'  tlu'  two  kinds  of  acceptancic,  and  althonwh  the  acceptance 
"  may  Ix-  such  as  to  hind  the  contract,  it  docs  not,  never 
"  thch'ss.  prevent  the  purchaser  from  rejecting  the  jroods 
"  for  just  cause."  Per  Wilson,  J. 

Takiufj  .saniplt's  of  the  cniffo  for  inspection  Jnlil  not  In 
amount  to  acccptnutr.     The  case  of  Scott  v.  Melinhj,    27 
Ont..  App.  Rep.  VX\  (1!)00),  should  be  read  in  connection 
with  tlie  case  last  refernnl  to  because  its  tendency  is  in  the 
opposite  direction  to  that  of  the  earlier  case.    The  i)robabli' 
explanation  is  that,  in  the  meantime,  a    case    had    been 
deJded  by  the  Court  of  Appeal  in  England,  Avhich.  whil.- 
probably  correctly  enough  decided  in  the  result,  gave  couii 
tenance  to  the  a|)plication  of  a  criterion  wholly  ditTcrcnt 
from  that  applied  in  the  leading  case  of  Page  v.  Morgan 
Lord  Hersehell,  in  particular,  seems  to  be  looking  for  an 
acceptance  which  would  preclude  the  purchaser  from  com 
plaining  of  the  goods  delivered.    "  Xo  doubt,"  he  say>. 
"  you  might  have  a  case  in  which  there  was  such  an  amount 
"  of  delay  after  the  goods  had  been  placed  in  the  custo.ly 
"  directcfl  by  the  purchaser  as  to  prevent  the  purchaser 
•'  from  withdrawing;  but  here  there  has  been  no  such  lap^' 
**  of  time  as  can  preclude  the  purchaser  from   denyinir 
"  that  he  has  accepted  the  goods."   Referring  to  this  case 
of  Taiflor  v.  Smith,  in  Tatflor  v.  Great  Eastern  Raihran, 
1001,  1  K.  B.,  at  778,  Bigham,  J.,  said:   "  I  see  by  a  foot- 
"  note  that  the  case  was  reported  about  a  year  after  it  was 
"  decided,  in  deference  to  representations   from  varion>i 
"  quarters.     I  think  the  editor  would  have  done  well  to 
"  hnve  resisted  those  representations,  for  the  case  declares 
"  no  principle  of  law,  and  is  in  my  opinion  of  no  genernl 
"  application."    The  case  does,  however,  as  already  staterl, 
tend  to  unsettle  the  doctrine  established  after  many  years 
of  conflict  by  the  case  of  Page  v.  Morgan,  and  it  was  inevi- 
table   that  it    should    affect    the    course    of    subsequent 
development.    In  Scott  v.  Melady,  27  Ontario,  App.  Rep. 
193  (1900),  the  defendants  agreed  orally  to  buy  from  the 
plaintiff  ten  thousand  bushels  of  No.  2  red  wheat,  to  hp 
delivered  on  board  a  vessel  to  be  provided  by  the  defenrl- 
ants.     A  jus  disponendi  was  restrved  by  the  terms  ot*  the 
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■■  ".:/ii.r.h:r.:u  s  f" 'nt'""' "  r "»'  -"^ 

fl««  receipt  of  a  smnnVJ  k  •  ^  ''  '''"'"  *'*'"'«'^  that 

as  to  n-ceipt  If  then  tt  ''^''"''•^^^^^^  «f  the  statute 
purpose  of'clete  lin  n'Vh^thr/th'  ""  *''""  ^''^  *^« 
tl.^'  re,uire„.ent.s  of  Ih^  ^m  ^  tisTffilT?''"'  "l^' 
Hioro  .vas  not  such  a  dealin/tSh  thl  1     ?  '"^  ''^'^ 

to  a  recognition  of  the  con  ra.t     Vet  'f  f  ?i  u'""""*"^ 

.T.,  -  without  hesitation     hafMu  '"'''  ^'"''^  ''•^  ^^'^^' 

"receintnf  f».J    1     ?         ^  ""'''^  '''«•''  "»  acceptance  or 
receipt  of  the  wheat,  or  anv  part  of  it  "  nnri  hilT-- 

was  sustained  by  the  Court  of  Ap,,eal  ^""'""^ 

/A.^//.//.  5  Terr  1    Tho  Inn      ♦•  '   ^^'^*'"°''«'  •^•'  '»  Calder  v. 
^loctrin;  as  L  acceptance  thn?      ""'  '""^^  ""''♦^•-  ^''^  '«ter 

not  in  relation  to  the  ^Zl  thpn^"=  ,        t  ""^^  ^"  «^*  ^°"« 
the  order  for  the  g^ods  ^^'"^''^^'^  ^"t  in  relation  to 

plaintiff's'  store  and  exSd  hi  ''"f"*  ^'^"^  ^"  ^^^ 
-as  ripped  in  one  of  the Tams  and  ''''.'"'  "^  "'^'^^ 
tl'.'  tickets  showing  the  ^10'^;  thlT',^^''''''"'^  *^«t 
that  the  defective  one  shmTd  L  !  f  ^"'^  ^"  ^^'^^^  «ff' 

P"t  up  in  several  Zeh  and t^to  h  '  '"'  ''^  °^^^^  *"<> 
The  coats  were  put  u n  11 T  !  ^  ""  ^"  ""^^^^  «*  the  hotel. 
-t's  hotel,  but  no^;  j^  ,';!''''  ?.'  '^"*  ^^  *^^  ^^^f-d- 
^'-  hotel,  'on  thL  ev  dene  the" 'i''"^'.  '^  ^«"  ^^^™  ^^ 
tho  Plaintiff,  and  di^ectenie    u^tat'tr' ^  "^"^^^* 

-••-H.  his  director;  Si::;:cr^\r- 
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anappror.r,at,onofthembyhim,whichentitledtheplainti<! 
to  recover    This  was  held  to  be  an  improper  direction.  The 

T.fT  J  f^'f  *^'''  ^^'  ^"  acceptance  of  the  goods  bv 
the  defendant  should  have  been  left  to  the  jury.  The  direc 
ion  to  the  jury  certainly  confuses  two  different  things- 
the  appropriation  necessary  to  pass  the  propertv,  and  tho 
actual  receipt  required  to  satisfy  the  statute.'  But  the 
decision  is  equally  unsatisfactory.    The  goods  were  specific 

Hon  rr  ?r.'r'  ^*r ^^  ''  ^^^"^^  ^°^  ^  PossibleTues-' 
tion  as  to  the  deliverable  condition  of  the  defective  coat 

^e  property  would  pass  on  the  making  of  the  contract' 

The  real  questions  m  the  case  are  not  dealt  with  by  the 

court       The  coats   that   ^.e.•e   ready  had   certainlv  b  on 

accepted^    The  only  question  as  to  them,  under  the  Statu  e 

deliveT:;  Te^hir  ^'^  "^"^^  '''''''  ''  ^^^^^  ^'  ^^« 

.^^T/'^'l  i  '"^"r-  f*^  "^''"^^  *'  "^^"^"'  «»  ^^ti^e  contract 
and  the  whole  vahd at ed  b.,  acceptance  and  receipt  of  part' 

the  de'fend^.V  *r'''"  *'''  "'^^  ^^'^  ''  ^^^  T>laint'ff'l  bv 
the  defendants  under  a  promise  that  defendants  would  pav 
them  an  advance  of  ten  cents  a  pound  for  all  of  such  teas 
as  they  should  have  unsold  in  stock  at  a  later  Le  named 

llT^t  7^""^'^  *^^*  '^'''  ^^^«  ^«  ««P^rate  agreemrnts' 
and  that  the  contract  for  the  return  was  within  tie  sTahUe 
of  Frauds.    The  case  is  decided  on  the  footing  that  th    e 
had  been  a  finding  of  fact  by  the  trial  judge  that  there  w. 
only  one  contract,  and  not  two  sepa;ate  contracts     tI 
being  the  case,  the  delivery  and  acceptance  of  the  teas    o 

Actual  Receipt.   The  Canadian  cases  on  the  subject  arP 
few  of  them  worth  noting.    They  merely  affirm  princ  pi 
that  are  wel    established  and  understood.     Tn  Flintlty 
Elmore,  IS  TJ  C  C  P  97'\  nfifiQ\   •*.         i.  ,V    ^""^"^  •^• 
that  i\.lr.^  x.  A  u  (^»^»),  It  was  held  on  the  facts 

SI,      ^^  ^^^"^  "°  ^^*"^'  receipt  bv  the  purchaser    Tn 
McNn    V.   Kelener,   15  U.  C.   P.  m   (186.^1'    actin 

wn  T  '  ,T"'  1  "^?  ''''^''^''  °^  T^-^  -f  th    lot  of  c1 
wood  sold,  validated  the  contract  as  to  the  whole 

.Zf  '"''"^^''T  """^  ""'^''"^  '''''P*  ""^Jf  *«  proved  by  oral 
rr.dence^  Qnehec  case.  The  contention  was  made  in  Z 
oase  of  Munn  v.  Berber,  10  S.  C.  R.  512,  that  under  tie  Cv 
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Code  of  the  Province  nf  n»^u  .  " 

constituting  acce;ireL^;:^^^^^^  ''''^  ^^«  ^-^s 

be  proved  by  oral  evidence  S  a'd^  •°'''  '°"^'  "°* 
opinion  of  Henry,  J.,  as  follows  -  Z  ''  ^'''^''  ^^  ^^« 
"  in  which  the  sum  of  monevrr'     7      f^"^™^^^^^'  matter. 

-  fifty  dollars  no  actioTor  e^'Jr"'  '"^  ^"^^"°^  «^«««ds 
';  against  any  party t  L  ^'Sa'tiv""  '^  "^^"^^^^^ 
"  a  writing  signed  bv  the  LTrt  ^  f/tf'  "°^^^^  ^^^^^  i« 
"  upon  any  contract  for  the  s^le  0?  1  ,       T^  '''''''  ^^^ 

-  has  accepted  or  received  par  of  tlf'/'''  '^'  ^"^^^ 
"  thing  in  earnest  to  bind  ZZ  ^°*l^'  °^  ^^^«°  so«^^- 
"  applies,  although  the  goot  Ij-T.  ?'  ^^^^^^°^  -"'« 

;;atson,efutureLe  orTeno?at"th??'  *°.''  '^"^-^^ 
"  ready  for  delivery  "  ^^®  *'™^  °^  the  contract 

^^^^^X^^::^  r^-e  cou,d  not  be 
owner- l,ip  by  the  purchaser  bnt^t"^.''^  *"'  ""^'  ^^^^  of 
Canada  held  that  the  evident  "''•  ^^"P''^"^^  t'o»rt  of 
The  article  is  substantiX  th!  '  ''"P^oP^^Iy  rejected. 
English  Statute  Tt^^XoT%'\  *'^  '"''''^  ^'  t^e 

the  effect,  so  far  as  re^rds%h:nnW^^^^^      "  '''''-'  and 
^as  held  to  be  the  sam?  ^"°*  "°^^^  consideration, 

pi^^^t;i:r  cS  r  ;;:^  ^^^  -"^-  -^«  -^^-.^ 

Robinson's  in  an  old  case  of  if  P*""*  °^  ^'^  William 

253  (1858),  in  which  he   :ys  ^?^^.  "•  ""r"''  ''  ^-  ^-  Q-  B 
"  the  plaintiff  had  still  aTen  on  U'  °'*  '°  ^^^  .^^ound  that 
;;  that  we  consider  ace  p'ti^e  oLnoVbTrf^  '^^  ^'^  P-- 
proved  in  this  case.  ?or  ZtZ7"h   L)"'t  *'  ''''''  ^^«" 
erroneously  to  be  a  critenon  in  ,n  ^^'    ^'^"^  h^W 

"considered  at  this  dav  and  it  ,,        !  '^'''^  '^  >'«  "^t  so 
"should  not  be."    Of  eouLZ        /""""''''''  '^''  ^' 
accepted,  although  the  unmfd    ^^'  ^^°^«  '"ay  have  been 
;tni  continues,  but  the  1  ar,^  Sf'j"  ^  '^^  ^^«  P-- 
tl""kmg  of  the  requirement  as  ?wb  f  ^*'f  ^"'^  Probably 
actual  receipt,  as  both  were  in    'eltiot' ''.f^^'^^^"-  «»^ 
seems  to  have  been  of  opin^^n  ,W  °  ^°        '^'''  ^"'^  ^^« 
;ahsfied  in  these  respects!  aSgh^^^^^^^^  ^*^*"*^  ^«"W  be 
th.s  opinion  must  be  taken  w^t^t  ^r«^'°  T *'°^^^^    ^"t 

Be.am,n.boo.hehadt.opara^gr%roVtLstb^^^^^ 
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seemed  to  flatly  contradict  each  other,  sec.  187  and  sec.  801. 
In  the  former  he  quoted  Holroyd,  J.,  in  Baldey  v.  Pnrkw, 
that,  '•  so  long  as  the  seller  preserves  his  control  over  the 
"  goods  so  as  to  retain  his  lien,  he  prevents  the  vendee  from 
"  accepting  and  receiving  them  as  his  own,  within  tin- 
^'  meaning  of  the  statute,"  adding  that,  "  No  exception  is 
"  known  in  the  whole  series  of  decisions  to  the  propositions 
"  here  enunciated,  and  it  is  safe  to  assume  as  a  general 
"  rule  that  whenever  no  fact  has  been  proven  showing  an 
"  abandonment  by  the  vendor  of  his  lien,  no  actual  rec"eii)t 
"  by  the  purchaser  has  taken  place."  In  section  801,  after 
referring  to  the  impression  of  Mr.  Smith  in  his  learned 
treatise  on  mercantile  law,  to  the  effect  that  the  same  aet> 
which    have    been   held    sufficient    under   the    Statute    of 
Frauds  to  constitute  an  actual  receipt  by  the  purchaser 
would,  if  done  with  respect  to  the  whole  of  the  goods,  have 
the  like  effect  in  determining  the  vendor's  lien  and  justify- 
ing an  action  for  goods  sold  and  delivered,  he  adds  thes,. 
words:  **  But  we  have  seen  in  a  preceding  chapter  that  in 
"  cases  where  the  vendor  retains  possession  of  the  chattel 
''  in  the  changed  character  of  bailee  for  the  buyer,  there  is 
"  a  clear  distinction  between  such  a   delivery   as    would 
"  suffice  under  the  Statute  of  Frauds  and  a  delivery  snffi- 
'*  cient  to  divest  the  vendor's  lien."  Possibly  the  qualifiea 
tion  in  the  first  paragraph  contained  in  the  words,  "  as  a 
"  general  thing,"  was  meant  to  let  in  the  exceptional  case 
referred  to  in  the  same  paragraph,  although  thev  are  use,] 
almost  immediately  after  he  has  stated  that  no  exception  i. 
known  in  the  whole  series  of  cases  to  the  proposition  stated 
in  the  earlier  paragraph.    Mr.  Benjamin,  however,  is  wron - 
m  saying  that  there  is  no  exception.    In  Wright  v  PercivaJ 
8  L.  T.  N.  S.  Q.  B.  258,  it  was  held  that  there  had  been 
actual  receipt,  and  yet  that  the  lien  of  the  vendor  was  not 
gone.   Patteson,  J.,  had  put  it  to  the  jury  that  there  could  be 
no  receipt  unless  the  lien  was  gone,  but  at  the  argument  of 
the  rule  nisi,  he  said:   "I  cannot  exactly  recollect  what  I 
"  said  at  the  trial,  but  if  I  put  it  to  the  jury  that  there  conld 
'I  be  no  delivery  because  the  plaintiff  had  not  parted  with 
"  his  lien,  I  was  wrong,  and  the  jury  found  a  verdiet  in 
"  spite  of  my  misdirection."    Williams,  J.,  said  that  tlip 
fact  of  a  lien  being  reserved  was  not  a  complete  crit(Mion 
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"  ^as  the  same  as  f  L  hn  "I  7'  '""^I^'^^^'  '^^^^^  case 
"  fendant's  own  s  ables  ButT  ^f  ^^^'^  P"*  ^°^°  t^«  de- 
"  -ith  the  horses  untTl"  fe  hid'  ?Z'  '^'^^"^  *«  P-^ 
"  Clearly  noi.  ^Y^^lt\l^  f^  *^^  P^^««  of  them? 
"  a  perfect  est,  btC  th^r  ''°"'  '''*  *^^  ^^«°  -  «ot 
;;  although  ther;  wTa'f u' Vrver^"  Inl. .''^*^'  ""'''' 
there  was  a  complete  delivery  -  tI,  ''.  '^'''  ^'«°' 

■^V...  is  referred  to  in  the  text  M-f  -'f  ^^'^'"'  ^• 
;-en  observed  that  Mansfidd  c f  w.'^"  ^^-  ''  ""^  ^'"^ 
I'^I^l  that  the  lien  was  jrorTp  n  ^/       ^^  ^^'^^^^  ^^^  case, 

B.,  in  Hol.es  y.  ^.XL^;  E.fh  753  ^ef^ '"'  ^  ^^^^- 
V.  Stone,  says  that  thp  Upt.  Z  '  "^^^^^^ing  to  ^/more 

to  b.  Mr.  Benjamtt  Wng\Ehe?%"T  ^^^^^ 
of  his  lien  may  be  consisting  wf.^\?    ^^"'^^'^  «  retention 
purchaser,  seem  to  be  r!      ;         *J?  *^^  ^^^^^^    receipt  by 
Do^sley  y.'  FarT.^S  A  &  E  '632  '^;r^.'  '  ^^  ^  ^-  ^^^  and 
<'ase  of  insolvency  andtoDml      /^  ^''*  ^^  *^«««  ^^«  a 
-s  put  on  the  .ro^nd  of  r'l^r^^^^^^^^^^^^^^^        T^e  second 
■mproperly,  called  a  lien  and  fblJ      ^     '  '^^^^^^^^es,  but 
Benjamin  in  section  188  ;«  restin.  of  ^'  v  ^'"^"^^  ^^  ^^'■ 
he  there  says:   -  It  is  nlLll  f  f^"  ^"""'^''^^  ^^^"""^Js,  for 
"  case  whic^  confl^t    w^lh  th^   TT  ^'  ^"*^^"^  ^^  ^^s 
"actual  receipt  bT  he  purct        'v'^*  *^^^^  ^««  ^  ^o 
"continues,  for  tL  turthewTw^ll'  *^^  ^^"'^^^'^  ^^^^ 
Referring  to  this  case  an^ano^^^^^^^^  '""  "^^  ^««e." 

"  hold  that  there  may  hi  7J  J  ^  ^^'■^^^«^'  so  far  as  they 
"  ^^or's  losing  h  sTen  f^r  Vetr  '''''^' ^''^out  the  ven- 
"  overruled."    Mr   Wd!n  .o     -t,™"'*  ^  considered  as 

'* '•  the  lien  was  g^e^t"  1^.":;^.?.'*  ^°  ^^'^-^  -• 

:;  -ny  be  in  the  Pos.s;ssL  oV  h'e  sel I    A  ^V''  'r'' 

^^  bargain  the  possession  may  be  ehanL  .^  ,^'       *^' 

bailee  of  the  buver  and  T^^u-    ^'nanged  by  his  becoming 

"  -ter.  But  as  the  eCt  of  sut""^  '\'  ^"^^  ^'^  *^«*  <'ha- 
"  in  which  the  seller  ho  ds  the  i^  ^  "^'  ''"  ^^'  '^^'^'^'^ 
"  ''i.^  lien  for  the  pric^    y e^!  ^T      ''  *"  ^^P"^«  h™  of 

;:  -"">ed  that  such'rs  hL^^ten^n  'fVTd  t'''  ^'' 
( -K.s  on  Sales,  Index,  p.  1203.  I^angdell  's  Select 
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There  can  be  little  doubt  that  this  is  the  law,  where  the 
Sale  of  Goods  Act  is  not  in  force.  By  section  41  (2)  of  that 
Aot,  it  is  enacted  that  "  the  seller  may  exercise  his  right  ol 
''  lien,  notwithstanding  that  he  is  in  possession  of  the  goods 
"  as  agent  or  bailee  or  custodian  of  the  buyer." 

A  case  from  the  Northwest  Territories  should  be  con- 
sidered in  connection  with  this  discussion,  Livingstone  v 
Colpitis,  4  Terr.  L.  R.  441.    In  an  action  for  the  price  of 
forty-three  head  of  horses  at  $23  per  head  the  evident' 
established  that  the  plaintiff  and  defendant  drove  to  the 
plaintiff's  ranch  and  saw  the  plaintiff's  bunch  of  horses 
that  the  defendant  specified  such  horses  as  were  un.suital)!.' 
for  his  i)urpose,  which  were  thereupon  marked  and  sepai- 
ated  from  the  others;  that  the  defendant  gave  the  plaintiff 
$3  with  which  to  purchase  oats  to  feed  the  horses,  and  also 
bought  and  gave  the  plaintiff  some  rope  with  which  to  make 
halters  f  ;   iie  horses;  but  that  the  horses  never  left  tho 
possessiox.  .;  the  plaintiff.    It  was  held,  reversing  the  de- 
cision of  Rouleau,  J.,  that  although  there  had  possibly  been 
sufficient  acceptance  there  had  been  no  actual  receipt.    The 
judgment  of  Rouleau,  J.,  was  largely  based  on  the  consider 
ation  that  it  was  very  improbable  that  the  defendant  was 
supplying  money  to  buy  oats  for  horses  that  he  did  not 
own,  and  he  concluded  that  the  horses  had  been  deliveicd 
The  court  in  banco  could  not  see  that  the  owner  who  had 
agreed  to  sell  had  ever  changed  his  i>osition  or  become 
bailee  to  the  purchaser.    He  was  to  keep  the  horses  till  paid 
for,  and  had  never  lost  his  lie-      "  Could  the  defendant 
''  have  by  right  taken  away  .  r  these  horses  without 

"  payment?  No,  for  plaintiff  himself  says  he  was  to  koop 
them  till  payment.  The  plaintiff  having  failed  to  prove 
"  any  actual  receipt,  he  failed  to  establish  a  contract  hind- 
"  ing  under  section  6  of  the  Sales  of  Goods  Act." 

Although  the  Statute  of  Frauds  is  not  satisfied,  the 
sale  is  valid,  and  transfers  the  property.  In  Burton  et  a!  v 
Bellhouse,  20,  U.  C.  Q.  B.  60  (1860).  there  was  a  verlial 
agreement  for  the  purchase  of  two  locomotives  for  $16,000 
They  were  unfinished  at  the  time  of  the  agreement.  Later 
by  a  deed  reciting  the  verbal  agreement,  the  locomotive's 
were  conveyed  to  the  plaintiffs.  The  plaintiffs  insured  the 
locomotives  as  their  property,  and  the  jury  foond  that  tliore 
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by  the  verbalttmemf 'Ti:    r  hltl."^  """'"^ 
"  in  Senternhpr   !«%«   ^  f  ^°^*  ^'^^  agreement 

■'  a  contract  for  the  sale  ^f  a  chSei  1  ifa  ,f ".  °°'  "''™ 
"  npon  the  fact  of  a  «.u  V,™?""'-    "  '«  "  'luestioii  raised 

■'  that  a  sale  mav  be  perfectedr^v    f",  "='»"'?'-'■»«.  and 
■•as  b,  ":.in«-cann':n:l'n&'' ThrsTLr  '''M 

"  the  contract  being  ^ood  alUheir  '"'"'''•  ^^°^' 
"contract  follow  so  that  if  fh!  ^f ^'  '^"^^"enees  of  a 
"  specific  goods,  he  X'tv  nTp"''  \'  '''  ''^  ''''  '' 
"buyer."  Wha    hLlZ.%,v.u       ^°°^'  P^'^^^  *«   the 

the  goods  is  con sideredTn  the t  I"' '''""  ''  ^^^'  ^^^ 
in?  those  quoted.  ™^''''  "nmediately  follow- 

The  case  of  A>«^  v.  Ellh,  31  S  T  7?    iin 
to  the  view  of  the  Statntp  nf  wJ^' a'  ^■'        '  ''''^^^  "PPosed 
was  not  an  action  bron'^'  ^^"  '^^'  Presented.    This 

action  for  conversion  oTf.  '"  '  '""*'''*  ""^  ^"'^'  '^"^  «« 
dant  was  settingZthat  tb    ^'''''?  '"  ^^'^^  "^^  ^^fen- 
Plaintiff.  but  7a  tiird  paH7n"'"i'-  ""^  "'^^  *^'^*  '^^  ^^e 
SupremeCourtheld  affirS^t,     1  '"  '^'  ^''^^'"^-   ^he 
Court  of  Nova  Scotfa  Zt^l;  ^1  S'^nt '"^""^^ 
unquestionable  title  in  himself   and  "f  T      ^'"'^'  ^° 
"  such  title  is  based  on  a  conTr«.f  .1,    /.  '*  ^P^^"'  *^«t 
"cessfully  urge  that    such      o"^^^^^^^^^ 
"  Statute  of  Frauds  though  r.        H  .      '''''^  ""^^^    tbe 
Statute  of  f^2  tZnotrj    /T  "  P'^«^^^" 

it  is  impossible  for  the  dTfrdant  t.  ""f ''  '^  •'''"^^^^'  ^°^ 

the  title  to  be  set  up     iTuTVau''^'''^^^'  ^^'  "^t"^^  ^f 

up.    If  ,t  should  happen  to  be  a  sale,  the 


:m 


CANADIAN  NOTES. 


[Pt.  J. 


•"  a- 


it 

I  I 


■J 


defendant  cannot  be  expected  to  plead  the  Statute  of 
Frauds  as  a  ground  of  invalidity.  In  the  case  in  which 
these  remarks  were  made  (Kent  v.  Archibald),  Gwynne,  J., 
said  in  the  Supreme  Court  of  Canada:  "  All  the  cases 
"  which  have  been  cited  before  us  show  that  where  the 
"  defendant  was  bound  to  plead  the  Statute  of  Frauds,  it 
"  was  in  cases  between  the  parties  to  the  contract,  where 
"  one  of  the  parties  was  seeking  to  enforce  the  contrart 
"  against  the  other,  and  the  language  of  Lord  Blackburn 
"  in  j\Ioddison  v.  Alderson,  8  App.  Cases,  488,  shows  that 
"  it  is  in  relation  to  a  case  instituted  by  one  of  the  parties 
"  to  a  contract  against  the  other  to  enforce  the  contract  lie 
"  is  speaking  when  he  says  that  a  defendant  must  plead 
"  the  statute.  .  .  .  This  cannot  apply  to  the  case  of  a 
"  defendant  in  an  action  for  the  conversion  of  the  goods. 
"  where  title  to  the  goods  is  the  point  in  issue,  in  which 
"  action  the  defendant  has  nothing  to  do  but  to  insist  upon 
"  the  plaintiff  showing  a  good  title  in  omnibus  as  against 
"  the  defendant." 

Delivery  to  carrier,  followed  by  acceptance  of  part,  gives 
purchaser  right  of  action  on  contract  of  carriage,  under 
Mercantile  Amendment  Act.     Quaere  as  to  losses  before 
acceptance.    In  Fri     lly  v.  The  Canada  Transit  Co.,  10  0. 
R.  756  (1886),  one  Lowry  gave  an  order  for  three  cases  of 
goods,  exceeding  forty  dollars  in  value,  which  were  ship])ed 
consigned  to  him,  and  were  carried  by  railway  and  thence 
by  defendants'  steamer  to  ^^Hchipicoten  River.    While  the 
steamer  was  discharging  cargo,  one  of  the  cases  slipped 
from  the  gangway  into  the  water;  another  was  landed  in 
safety,  and  the  third    remained  on    board,    because    tlie 
purser  refused  to  deliver  it  until  the  freight,  not  onlv  on 
the  three  cases,  but  on  some   other   goods  consigned  to 
Lowry,  was  paid.     The  steamer  left  with  the  goods  on 
board,  and  the  case  so  remaining  on  board  was  lost.   Tlie 
action  was  against  the  carrier  for  the  case  that  fell  over- 
board and  the  one  that  was  lost  with  the  steamer.    It  was 
held  that  there  had  been  an  acceptance  and  actual  receipt 
of  the  goods,  which  had  therefore  become  the  property  of 
the  purchaser,  who  had,  under  the  Mercantile  Amendment 
Act,  R.  S.  0.,  ch.  116,  sec.  5,  sub-sec.  1,  the  right  to  biin? 
the  action,  which  had  been  wrongly  brought  bv  the  con- 
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to  the  carrier,  inasmuch  as    1  ^^       '''^^'^  ^"^  "'«  ^^^''^erj- 
of  the  buyer   o  rec^ve  had  no  '  '''^'"^^'  ^''''  «^'«°t 

J.  dissented  in  the  p;esent  'r^'l'  ''  ''"'^''^  «"^>  ^^^t, 
distinguish  it  from  L^Sv^'/r'"^'  ^^  ««"'d  °ot 
Co-    But  there  had  cleariv  bJpn     '^  ^^  ""^  ^"^^'^^  ^«'''^«^ 
of  the  cases,  ^.hich  undoi^btX  ZTT'"''  '^^^  ''  ''' 
enforceable  for  the  ^hZ.^J  ^^^^  '^'^  ^°°tr«^t  of  sale 
ease  that  fell  overl^ard    i?"!!^"'"'"*'  '°^  ^^^'^  ^«  ^o  the 
under  a  settlement  with  the  voTdn.T'T"'^  ^°^  ^^^«Pt«d 
value.    The  point  is  not  deal    ^t  ■  ^Z  '^'  ^^P^^^^ation  in 
to  this  case,  the  statute  had  no  ft  '"^  '^"   "^^"^^°*  ^^^t,  as 
"J'en  the  goods  were   ost   tutk         ''*^'^'^  "*  *^«  «"^e 
later  and  somewhat  simila'r  case  J^"'  ?'^-^  ^^'•'-  '"  the 
13  0.  R.  497  (1886)    "^s  faT  '  T      '"^^^'"  ^-  ^«*<''-^^'>«, 
of  Friendly  v.  Canal  2vL.''  Co  \^'^'T''^'^^  the  case 
; ing  otherwise"  (than  tha    LaLT  "^''  "^^  ^^°'^  ^^^d- 
tJ^e  goods)  -  as  in  that  case  I  l.M  .^%T'  "^^  ^^"^''^  o^ 
of  the  goods,  the  proper  rLcalv/'.'r'  *'^  ^^^^J^^-- 
from  the  time  of  tLirTe  L' T fb  -'"  *^'  P"^^^^««^ 

ri.-ht  of  action  the  seller  ha^  '  H  T.'^^f'  ^°^  ^^^^ever 
-pect  of  the  goods  up  to  he  "mT of':  '"\^'  ^^^^"^^  ^ 
upon  acceptance,  to  him  "  Tho  j  f  acceptance  passed 

here  to  hold  tha    the  s'bseolT^^' ''"''"'  '^^"^ 
ackwards  to  the  time  oS     L Tu^ ftt  '"  ^  ^^^^^'- 

be  a  necessit^f  '::r„~'   b  '"'^  "^^  ^^^^  ^^^^  -ay 
-ews  as  to  the  effect  o     hf  sSi;tro;V^"^^  "^°^«- 

:;-d  ;;  :I  think  that  the'  absen L    of  "-  ^''^''°^'  ''•• 

anting,  and  of  the  other  oond^f  "memorandum  in 

;;  sub  sec.  1  of  the  SatTfToodrtt"  d '""'  ^°  ^^^-  ^' 
;ontract  void,  or  even  voidable  Th;  !  ""'  "^"^^  ^ 
^^e  only  effect  of  the  non-^Ifi  Je^^  'T^ Z^^ 
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"  conditions  is  that  it  is  unenforceable.  And  the  contract 
"  being  good,  all  the  legal  consequences  of  a  contract 
**  follow;  so  that,  if  the  contract  is  for  the  sale  of  specific 
"  goods,  the  property  in  the  goods  passes  to  the  buyer." 
Assuming  the  correctness  of  this  view,  and  the  similarity 
of  the  provisions  of  th"e  Sale  of  Goods  Act  to  those  of  tho 
Statute  of  Frauds,  which  it  was  intended  to  follow,  the 
effect  would  be  that  the  property  in  the  whalebone  in 
Coomhes  v.  Bristol  and  Exeter  Railivay  Co.,  passed  to 
the  purchaser  on  shipment,  and  he  would  have  the  right 
to  bring  the  action  against  the  carrier. 


CHAPTER  III. 

THE   SECOND    EXCEITION. 

pmct,™  been  ,„„„d  „,  i„,em"ib,„  If  ^b  ''''  ""^  '" 

cases  in  which  any  „eci»i„„    7  he  Je.1' !?  T  T^  '™' 
reported.     '<  EarnPsf  "  i-  1      meaning  „t  this  clause  is 

n.ed  not  be  7n  monev  ."'"'    ""''^''  "''^^^  "^  «'^*'  ^hi^h 
buyer  to  the  selleTtn  ^'  Tl"  ''  "''"'^"^  transfen-ed  by  the 

ending  „f  the  C  al„       """  ""V  ""''   '^"'»'  ™  «■« 
...»  held  C  ^the  il  ''  '"  '"'"^  ""  ''"'>"''*•  " 

-he  perfo,  Jee  I!?  t  eiTXrc^d  r  ^  "''"'" 
as  an  eai-nest  given  to  bind  it  "^  ""^^""^^^ 

".e  buyer  should  Cjoff     ^l^";!^'^"^  "^  '^ 
a  verd  ct  for  the  dpf*.n^u  *     I'*** «- payment.     1  he  jury  found 

was  refused   Parke  B^^^^^^  '^'  "^''^'^  ^  ^^^  trial 
_!lll^;;'[^^^^  was  given  of 

F..l'!^rnrc^^qt'^^^  nth  section  of  the  Statute  of 

Act,  l«93.  ^      ^  '^'^™*  *"  ">  cases  prior  to  the  Sale  of  Goods 

O'^Ml  y.  SkelL,  2  H  81316  ^  '''*'  ^'""^-^  ^-  ^«'«'.  5  T.  B.  4(.9  • 

.^i  n<^^  V.  AWy.  ,6  L.  J.  Ex.  120 ;  16  U.  &^\  ^^l'  '"'■ 


it 
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"  the  actual  payment  or  disehargo  of  the  debt  duo  from  the 
"plaintiff  (the  seller),  »o  that  all  rested  in  the  agreement 
"merely  •'((!).  In  Norton  v.  Dtnison  {h),  in  18'Jl),  it  was 
held  that  an  over-payment  on  a  previous  bargain  did  not  con- 
stitute part  payment  within  the  meaning  of  the  4th  section. 

In  order  to  take  the  ease  out  of  the  statute  by  a  part 
payment,  it  is  probably  not  essential  that  the  part  payment 
should  be  in  money  (»•). 


(a)  See  Ifuoi>tr  v.  Stephfiit,  in  1N33,  4  Ad.  &  Kl.  71 ;  and  Uinjhn  v.  J'aramore, 
in  1853,  24  L.  J,  Ch.  681 ;  7  De  O.  M.  &  O.  229. 

(4)  Xortim  V.  Davinm,  «S  L.  J.  Q.  U.  20J ;  [18!>fl]  1  Q.  11.  401. 

(c)  See  the  remarks  of  Erie,  J.,  in  The  Qiwn  v.  St.  MitlineU,  in  1850,  2.i 
L.  J.  Q.  B.  :J7!);  0  K.  &  13.  819;  and  //art  v.  Nu»!,,  2  Cr.  Mec.  &  R.  337. 


CIJAPTER    IV. 

THK   THIHD   KXCEITION. 
";j«|  M  a  »„fficie„t  mrmnran.hm,  p.  34 
"  /'«  ..  a,.  „,,e„t  unthorued  to  ,%,„  ,,.  7,). 


"the  party  ZTlCr^l  7T    ^  '"""  ■""'  »W""1  V 
pr..b.bly  ftat  which  Zfaltlr    T  "^,'  Y"""'"  '' 
.ot  .cquainted  with  the  docir  JU  .1°^^"  "  ''"'°" 
tie  Aet  does  not  interfore  wTth  f  h        ,      -      "'"'""'  «''°' 
able  to  writtoa  testiml;  J'^'t    '^i'!  1  '*""»  "P"""- 
of  the  eontmct  is  one  way  of  rtkZtl      7  "■'""°'"»<''"" 
the  legal  effeet  of  sueh  a  noT         ">»  «°"t"et  good,  but 
P«>ofoftheooi.t™ot Tsfeftr-    .      "■™»™»d"»'  "P"-  the 
It  is  perfectly  ~it  fL  '?  ^  ■"  "  "'^  "  ^»'""'»»  '"-■ 
anyagreemen[eittot?iLvr,rT/''°  ""  """'"■'g  »«» 

'"'» writing.  „.  toV:^z^^j:z-,:'r  l  "'"^ 
.-tents ;  vrnt;:^erhy^:rt  h  ^-r/r'^ 

was  a  mistake,  and  that  th«v  1?   ,   ,  ^^''^  *^^*  ♦^^^ 

different  from  what"eVrtt'  *'-r%*^  ^^™^*^-^ 
object  of  agreeing  to  «  wll  ^"*'"«^'  ^''^  *^e  verv 

what  they'^rnidrr^uir  J;r^"*  disputes  about 
-^epartiesWeie^;^:;!:::^,;-^^-^ 


of  this  section  depeiid,  on  a  k"  ow^Jo^^t'  ??*  "^  f^"^^  «'  the  construction 
to  state  the  leadbg  principles  of  ^^'^t'*  '-T'  "«*  '*  «««'»«•  Proper  to  t^ 
4ualiiication«  nec^rj  to'^ndt  ;u?h  f^I^*'"' "^^"'P""^  *«>iv«  thi 
attempting  to  coUect  the  authorities  «t«tement  accurate  and    without 
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tho  whole  pontroct  to  writing,  they  are  in  gonenil  prohibito.! 
from  atiding  anything  to  thu  terms  expresne*!  in  tho  writing 
this  is  to  Ik'  nnderstoml  of  terms  that  require  an  ngn'ement 
between  tlie  parties,  for  where  the  terms  reduced  to  writing 
are  such  that  a  h'gal  duty  would  result,  that  legal  duty  is 
added  to  the  terms  of  tho  contract.  To  this  last  rule,  how- 
over,  there  is  a  wide  class  of  exceptions,  arising  from  local 
customs  and  the  itsago  of  particular  trades. 

Parke,  Ij.,  said  in  Iliittoii  v.  IVorrfn  (u),  in  183G:  *'  It  has 
"  long  boon  settled,  that  in  commercial  transactions  extrinsi.' 
"evidence  of  custom  and  umige  is  admissible  to  aun<.\ 
"incidents  to  written  contracts,  in  matters  with  respect  to 

"which  they  are  silent And  this  has  been  done  upon 

"  the  principle  of  presumption  that,  in  such  transactions,  the 
"  parties  did  not  mean  to  express  in  writing  the  whole  of 
"  the  contract  by  which  they  intended  to  \h)  bound,  but  a 
"  contract  with  reference  to  these  known  usages." 

There  is  no  rule  of  law  to  prohibit  the  parties  from 
making  an  agreement  part  only  of  which  is  to  bo  proved 
by  writing.  If  the  parties  say  in  substance,  "  We  agree  to 
"  the  terms  contained  in  such  a  writing,  with  the  exceptions 
'  nd  additions  which  at  such  a  time  were  agreed  upon  by 
"  word  of  mouth,"  there  is  no  legal  objection  to  this  (/-). 
Parol  evidence  may  be  used  to  show  Avhat  the  excepti(.iis 
and  additions  are ;  the  writing  is  conclusive  as  to  the  rest. 

When  either  tho  part  or  tho  whole  of  an  agreement  is  thus 
reduced  to  writing,  the  agreement  cannot  (in  general)  [w 
proved  by  any  other  means  than  by  showing  what  tlio 
contents  of  the  writing  are,  so  that  independently  of  any 
statute  the  writing  is  a  necessary  part  of  his  case  Avho  seeks 
to  prove  the  agreement.  But  if  the  terms  are  put  in  writing, 
but  not  as  a  matter  of  compact  between  tho  parties  to  settle 
what  the  terms  are,  the  case  is  diiferent.  If  the  writing  i* 
made  by  a  bystander,  witliout  any  authority  fi-om  the  parties, 
the  writing  is  not  evidence  at  all,  though  it  may  be  used  to. 
refresh  the  memory  of  him  who  made  it.     If  one  of  the  parties 

(«)  I/utton  V.  ]V„rren,  1  M.  &  \V.  4-fi. 
(/')  Sile  of  GoodH  Act,  a.  3. 


«nly  nuthorizpd  tho  mnkinff  of  M.« 

«..rcl.  admitM  its  arc  "aov  if  L  ;"«"^"ran.lum,  o,-  ..fter- 
-ImiMion,  but  n..t  in  Ilei  he  r  iJl  ""  T'""^  '"'"  «^  «» 
n.o  pn.f  of  tho  .ontralro  ,  :  X"::'^?  "^--^v  for 

a«ain«t  whom  it  i«  ovi.lonco.      "'"""'' '^  *""'''"R  -I-n  him 

Now  tho  Salo  of  (hmU  Art  Ioavo«  thi.  i 
«-(oro.      If  tho  contract,  or  p  rt  j         7 ''""""  ''  ""^ 
«ritin»  muHt  bo  provo,!  thou^    h        ,!     ,  '"  "'"'''"«'  ^''" 
-nt  or  a  part  aooUJl/al:!  ^^  ^  "  l^;.  i^'^- 

a  part  of  tho  acroomenf   it  ,„..  *  J  ^"''  ^'''''^'n^   •* 

"..'  ™.i<v  .hoihi;  1  ::  .tr:™'-  "■"'.""' "  '>•""" 

..r  for  .„,.  „,hor  „.,«,„.     aI!'    ..  "  ^:""  "  "  »"'  ">■""'• 
ju,t  a,  „u,h  ,ff,„,  i„  ^,^|.      ^„„  ;;^^'    .     ■  l'r..vocl,  1,„, 

the  bargu  n  ore  aa  it  nvml.l  i.        u      ..     •  '  ""'  '"'"«  "f 

.li»pen«.ble  and  a,  oo„ol,„i,7  „  "'"""«  "  ""  "'■ 

«.«»i.  for  m„ro  ,h„„  1,  /^  ,  „L°  VrT"' ,'"  ""■  "''"  "< 

~.e  than  an  „j„,i,.i„„  „,  ,^^' ™;,"J^J'  ^"'-f  •  »hiol, i, not 
I'arty  i,  not  forced  to  ,„e  th,«  o  ^  '^/""•™«.  *»  other 
»a,-  satisfy  the  except  1  i„  Tho      T-  "  '"' ""' '"  ""•'•  °"'«- 

«  ™ilar  admission  would  h.'  1  „  Ti  '""'^  """"  "'»» 
l«  than  10/.    It  i,  .r,,         ,        '  '^  "■"  P"""  '■"d  l>«'n 

K  t..Mns  no?  r:  rrrrr  •'■""^r™' 

•ontract  good,  bocausp  it  ;«  •        •  ^^  '""J'  '"ake  the 

— afon  ■;  i»::^x'  "c,r ::;'::;«:■':'!•  ™''  '-"«■ 

■t.  effect  in  setthng  the  term   ojtl,    ""f  "'"''.I-  P"-""'.  !•"( 
'han  that  of  a  similar  "1 V™  „   ',''7»""-'«'f  '»  ■>"  R«ater 

»Moh  the  Court  tr..atcd  rolo         f';  ™  °  ""•■""«n<l"m 

f«...ls.     In  it  the  Price  1!        .■       f  ""'  "'  ••«"  •''«■>»»  "f 
about  the  time  „, V"     tI  r"',  "'"  »""■-« -SKaid 

-  .e^u^t.  rtjt^r  Zai,?r4! 
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money,  ami,  therefore,  that  evidence  to  show  that  it  was  u 
sale  on  credit  was  inadmissible. 

But  in  Lochit  v.  Xickiin  (a),  in  1848,  the  plaintiff  seems 
to  have  relied  on  the  acceptance  and  receipt  to  take  the  ca>«- 
out  of  the  statute,  and  he  then  put  in  a  letter  from  the 
defendant  to  prove  some  of  the  terms  of  the  contract,  ami 
gave  parol  evidence  on  a  p(»int  on  which  the  letter  was  silent ; 
and  the  Court  held  that  such  evidence  Avas  admissible  (b). 

In  Moore  V.  Cniiipbell  (c),  in  1854,  the  plaintiff  employed 
Wilks,  a  broker,  to  purchase  hemp.     Wilks  agreed  with  the 
defendant  to  buy  it  from  him,  and  sent  him  a  note.     The 
defendant   drew  up  and   signed  another  note   differing   in 
several  respects  from  Wilks'.     The  hemp  when  landed  w:k 
sold  by  the  defendant  in  consequence  of  a  difference  between 
him  and  the  plaintiff  as  to  the  quantity,  and  this  action  w;is 
brought  on  the  note  drawn  up  by  the  defendant,  for  damage  s 
for  not  delivering.     It  was  argued  for  the  defendant  that,  ii< 
the  bought  and  sold  notes  differed,  there  was  no  contract. 
At  the  trial  the  Judge  ordered  a  verdict  for  the  plaintiti, 
subject  to  the  opinion  of  the  Court  on  this  point.     On  the 
motion  Parke,  B.,   delivering   the  judgment  of   the  (Joint 
granting  a  new  trial,  said  that  Wilks  had  acted  not  as  a 
broker,  but  solely  as  the  agent  of  the  plaintiff,  and  that  it  aviis 
for  a  jury  to  say  whether  both  parties  intended  the  defen- 
dant's note  to  be  the  contract  between  them,  and  if  so,  it 
would  be  a  sufficient  memorandum.     But  if  the  defendant 
never  intended  to  be  bound  unless  the  plaintiff  was  bomid 
also,  then  there  Avas  no  contract. 

In  Gibson  v.  Holland  (</),  in  1865,  the  defendant  authorized 
his  agent  Kookes  to  buy  a  horse  from  the  plaintiffs.  Eookes 
bought  it,  and  then  followed  a  correspondence  between  him 
and  the  defendant,  in  which  the  terms  of  the  bargiiiii 
appeared.  The  defendant  relied  on  the  objection  that  the 
memorandum  passed,  not  between  the  contracting  parties,  l)iit 


(«)  /,o./,r«  V.  Nifkliii,  19  L.  J.  Ex.  40a;  2  Ex.  93. 

(A)  See  also  h'deii  v.  Itluke,  in  1845,  14  L.  J.  Ex.  194 ;  13  M.  &  W.  614. 

{<•)  Moore  V.  C'anij>MI,  20  L.  J.  Ex.  31(»;  10  Ex.  323. 

(rf)  Gibaon  v.  IloUaml,  33  L.  J.  C.  P.  3 ;  L.  1{.  1  C.  P.  1. 


...-.nomnd,™  Ihorfad;  "Lr.  toTh    "  ""T-^  "■"'  *« 

«"il,  "  The  Coiirl ;.  ■.„t  •  '  ^  '"•'  Boivcn,  L.  J., 

"  Imt  only  of  ew,,      I  T ,°'  '^  ""™«°"  »' P^rti- 

"  signed  by  him  and  mnfo,,,        1!  '     ^"^  document 

"  been  held  t  .ZTZllZ^'u  "  '''!'™'  """'"■  '"'« 
"  mao'H  o™  diary    (iVv        '""""V"^'  """  ""  ""•■'J'  »  » 

oLio^^ihih:  :::,oU^:^i;t^^  -;  "'-^'^- »' 

time  when  the  action  i,  bvoZt     t  ^       ""^      T  "'  *" 
signed  thi-ee  day,  af,„nv„,d,  ""'  """'  "'  '"'^  '»«» 

"signed  by  the  party  ,o  be  ehf  rf '^  t^  w^ '^  ''™« 
"agent  in  that  behalr'K  ^  Sfdly.  Who  is  " his 

it  i»  to  be  /„  »X  and  l  ha,7"'7^''''  "'  '""^  '^*" 
'h»t  the  writii,!,  must  .    ,  °  '"'''*'  ""■*  *'»  "»«'"» 

amount  t„"hel,ro    1  ?  """'  '"'«'''•""  ■"»"»«» 

,wo,,es.i.on7r:;~rs.:y'''™:  T"' '"  ^">- 

signed  contain,  in  itself  the  v,hZT7-      f  "'"  """>'  ^'P"'' 
tl.o  »..ly  question  i    wh'hc  ,ht  »     «  '"^"""'  "^  "'«"» 

■'•  ^^'"  ^-  ^"«"'"',  in  1811,  »  M.  &  W.  40. 
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the  question  arises,  if  the  memorandum  of  which  the  contents 
of  these  several  papers  are  evidence  is  nil  in  w-riting  or  not ;  if 
the  contents  of  the  signed  paper  themselves  m^ke  reference 
to  the  others  so  as  to  show  by  internal  evidence  that  tin 
papers  refer  to  each  other,  they  may  be  all  taken  together  as 
one  memorandum  in  writing  ;  but  if  it  is  necessary,  in  ordi  r 
to  connect  them,  to  give  evidence  of  the  intention  of  flu- 
parties  that  they  should  be  connected,  shown  by  circumstances 
not  apparent  on  the  face  of  the  writings,  the  memorandum  is 
not  all  in  AVTiting,  for  it  consists  partly  of  the  contents  of  the 
writings  and  partly  of  the  expression  of  an  intention  to  imite 
them,  and  that  expression  is  not  in  writing  (a).  If,  indeed, 
the  separate  papers  were  at  the  time  of  the  signature  attached 
to  each  other,  they  then  in  substance  formed  one  pai)er, 
and  a  subsequent  separation  of  them  cannot  prevent  tlie 
memorandum  from  having  once  existed. 

In  Hinde  v.  Whitehoiise  (b),  in  180G,  the  sale  was  by 
auction,  subject  to  certain  conditions ;  a  paper  containing  tln' 
conditions  Avas  read  by  the  auctioneer  and  then  laid  on  liis 
desk ;  he  wrote  dovni  the  buyer's  name  opposite  the  lots 
in  his  catalogue,  which  Avas  headed  "To  be  sold  by  auction, 
"  for  particulars  apply  to  Thomas  Hinde,"  but  contained  no 
internal  reference  to  the  conditions.  The  King's  Ueuch  held 
that  the  bargain  was  contained  in  the  conditions,  and  tlmt 
there  was  no  signed  memorimdum  of  the  bargain ;  that  whi(  h 
there  was,  Lord  Ellenborough  said,  was  a  minute  made  on 
the  catalogue  of  sale  which  was  not  annexed  to  the  conditions 
of  sale,  nor  had  any  internal  reference  to  them  by  context 

the  like.     *'  I  am  therefore  of  opinion,"  he  said,  "  that 


or 


"the  mere  writing  on  the  catalogue,  not  being  by  any 
"  reference  incorporated  with  the  conditions  of  sale,  is  init 
"a  memorandum  of  a   bargain    under   those  conditions  of 


■  salt 


Precisely  the  same  case  came  before  the  King's  Bencli, 


ni 


(a)  This  statement  was  approved  by  Williams,  J.,  in  North  Stafford  liail^r,,,, 
Co.  V.  Peek,  in  1860,  E.  B.  &  E.  UH)1. 
{b)  Hinde  v.  Whitehoiw,  7  East,  358. 
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•' attached  or  elearlv  referred  tn  th.^  t         j  actually 

"  thine  signed      Tn  !^  '   ^  *'*''"^^  ""^  Pai't  of  the 

"  Ss  frl  th.        ,'  ""'"  f '  '*  '^^  ^^P'^^^tiou  of  the  con- 

-'  fZmZ  ttt   "^  -  '"'"^  *'^  P^-"^^^-  «f  ^he  sale, 

1  snouia  saj,  that  th     signatures  to  the  latter  made  aftPr 

*'  the  separation  were  unavailino.      Tf  \ 

it  *!,  *  XL-       .  ,  ""availing,     it  occurred  to  me  at  firet 

that  th.»  ™.ght  be  likened  to  a  will,  consisting  "ft™ 

detached  sheets,  when  a  signature  of  the  to  theTh"  e 

«gnmg  of  the  whole,   but   the«  the  sheet  signed  is  a 

pat  of   the  whole.     Here  the  catalogue  was  altogether 

•■  nidependent  of  the  conditions  ■'  altogethei 

opimou   that  there  was  no  memorandum.      The  case  was 
however,  decided  on  another  point  ' 

In  Sari  v.  Bounlillon  (c),  in  186G,  the  things  bought  and  th. 
prices,  were  entered  in  the  seller's  order  book   anf  ti! 
was  signed  by  the  buver      Th.      ii  7  '  ^"^  ^^^  ^"*''>' 

the  flv-leaf  at  f L  Y  '""""'  ""'"^  '^^«  ^^"tten  on 

ne  ny.leat  at  the   beginning    of   the    book.     One  of   the 

tides  was  to  be  altered,  and  payment  was  to  be  b^a  dr  ft 
ud  the  memorandum  made  no  mention   of   this    bur  he 
memorandum  was  held  sufficient  ' 

In yv/,..  V.  Cor/id),  in  1874,  there  was  a  sale  of  a  horse 

attached  to  the  conditions  nor  made  any  reference  to  them : 


(a)  Kenworth;,  v.  Sr/wjield.  ■>  B.  &  C.  945 

(l>)  IhydeUx.  Drummond,  U  East,  U-> 

('•;  .Sac/  \..Uuurdillo„,  26  L  J  C  P  7s  •   in   n  xt  o 


si 
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held  that   section    17  of   the   Statute    of    Frauds  was  not 
satisfied  (a). 

In  Taylor  v.  Siuith  (b),  in  1893,  the  defendant  orally  agi-eed 
to  purchase  from  the  plaintiffs  a  quantity  of  spruce  deals, 
and  an  invoice  for  the  deals  was  sent  to  the  defendant  by 
the  plaintiffs.  An  advice  note,  mentioning  the  quantity  of 
deals,  but  stating  no  price  and  referring  to  iio  other  docu- 
ment, was  also  sent  to  the  plaintiffs  as  consignors.  The  defen- 
dant inspected  the  goods,  and  subsequently  wrote  across  the 
advice  note,  and  signed,  the  following  memorandum  :  "  Ec- 
"  jected — not  according  to  representation."  lie  also  wrote 
a  letter  to  the  plaintiffs  rejecting  the  goods.  It  was  held, 
by  the  Court  of  Appeal,  that  the  advice  note,  the  indorsed 
memorandum,  and  the  letter  did  not  constitute  a  sufficient 
memorandum,  as  the  terms  of  the  bargain  were  not  to  be 
found  in  them,  and  they  did  not  refer  to  nor  incorporate  the 
invoice. 

In  I'carce  v.  Giinhier{r),  in  1897,  the  writing  relied  on  by 
the  plaintiff  (the  buyer)  was  a  letter  signed  by  the  defendant 
(the  seller),  and  addressed  "Dear  Sir,"  but  not  containing 
on  the  face  of  it  the  name  of  the  plaintiff,  or  any  words 
identifying  him.  At  the  trial  the  plaintiff  proved  that  he 
had  received  the  letter  by  post  in  an  envelope  addressed  to 
him,  and  it  was  held,  by  the  Court  of  Appeal,  that  as  the 
envelope  and  the  letter  within  it  were  sent  together,  inul 
might  be  taken  together,  the  effect  was  the  same  as  if  the 
name  of  the  plaintiff  had  been  written  at  the  foot  or  indorsid 
on  the  letter,  and  that  there  was  a  sufficient  memorandum. 

These  eases  are  strong  decisions  ro  show  that  no  intention 
on  the  pai-t  of  the  signer  to  unite  two  papers  will  suffice, 
unless  the  papers  be  physically  joined,  or  that  intention 
appear  on  the  face  of  the  papers ;  bu*^  the  question  of  wliat 
shall  be  a  sufficient  reference  of  the  one  paper  to  another,  is 
a  very  difficult  one.     It  is  not  possible  to  use  language  ^^o 


(a)  (See  also  Itishtun  v.  H  hatmt  re,  in  1878,  47  L.  J.  Ch.  629 ;  8  Oh.  1).  l<i 
Studd*  \.  Walton,  28  CL.  D.  aOo. 

(6)  Taylor  v.  timith,  01  L.  J.  U.  B.  ;iM  :  [1893]  2  Q.  B.  65. 
(e)  I'tarct  v.  OunJuer,  66  L.  J.  Q.  B.  io    ;   [1897]  1  Q.  B.  688. 


OH.  IV.J  ™„M.u™  0.  THE  ™nt«.CT-x„.  MBMO».n«„,,.   5. 

fore,  it  appear,  „„  the  i^J outi^'lCulf'':'  "'"^■ 
thmg  extraneous,  there  must   "e  "n-eteh  *" '"'""■ 

into  external  eireumstaneea  to  ee  2  ,  !  ^  T'  7"''^ 
to.     The  Sale  of  GooH,   Xm        /""  "  ''  "'^'  '»  refened 

P.«i»e.y.he.aie^:Mei1,:3IXtT''''  V"  "•''• 
writing  refers  to  when  it  is  »  „  /°  *°*  ^'""  ">" 

...hit.  the  Aet,  thattuia  ^e  :,::^zi:i  tTl 

were  a  memorandum  of  a  hnr«o,v  ^  i"  explain  it,  if  it 
when  it  .V  aseerta^n^  to  X  the  I  v"  *"^'  """ 
Act  steps  ,n.    If  the  referel        .  ""8   "■''»''-   *« 

Ul.imat4  •-w.it*;wrilmT'''"i™"'"''  " 
the  eemmon  law  would  take  thTn       "T"""""*  '"^'H 

what  the  ooutrac,  iZ  Is  on  iLl'f  the"""'',"  "'  *"*"'« 
writing,  it  will  not  i„  JL     >  evidence  is  not  in 

-V-»/;o  tale  thTe.:  ^ofh^IT  "  "  ™'"°'^'""""  '« 

.Ms'pr:i  rtSe;-  tr:r u:  .^t  r  "*-  °' 

how  far  external  ev  dpnl  •  T  "^^^^^  ^"^«*i«°  «f 

;m  <->»  co-ulrara;  .ic^Lro"^^^^^^^^^       '° 

'ond  to  show  the  seme  rt,.         >    v     "  "''»«»'le  which 

-he  --"ndin;':i:rst:tesro:eXthicr'r"'  r 

«  to  be  rej^ted  w!  "^  "  ""*"'"  ^-« 

where  parol  evidence  was  admittS  to  'how  Iw^.'  '"' '.. '  ^^  *  *^-  ^"- '«  18^«  ; 
the  plaintiff  h.id  purchased,  as  weU  as  that  S,    iT'.  ^"^^  '"«''■'*  ^"ol  which 

8.0ns  Tised  in  a  contract,  whi.h  have  Ltlw.-  1  f™  "''^  P^'=^'^''"'  ^xpn-s. 
meaning  attached  to  them,  it  is  for  Z  tXZ  ^^Tl'  "'"  ^''^'^^^  "^  '^"°*'» 
expressions  was.  but  for  the  Court  to  dec2!,h7.)r  "*  ^^'  '"*''"'"»  "^  t^ese 
wa^'    Per  Parke.  B..  in   A«<c/<,„  1  ^   Z  .      *'-\T''°'°^  "^  thecontntct 

:-- ch..3. ,.,.  Ch. .,  ).s;^^i;:ir  v^^^ 

.,        -xtrmsic  evidence  to  H,d  in  the  construction  of 

E  2 


■  J 
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The  cases  reported  as  to  what  was  a  sufficient  reference  of 
documents  to  each  other  to  form  a  memorandum  within  the 
17th  section  are  few,  and  do  not  afford  much  assistance. 

In  Saunderson  v.  Jackson  («),  in  1800,  there  was  a  bill  of 
parcels  delivered  at  the  time  of  the  bargain  which  was  in 
itself  a  sufficient  memorandum,  but  there  was  some  doubt 
whether  it  was  signed  by  the  defendants.  The  Court  of 
Common  Pleas  thought  it  was  sufficiently  signed,  but  that, 
even  if  it  was  not,  the  defect  was  supplied  by  this  letter 
addressed  to  the  plaintiff,  and  signed  by  the  defendants  :— 
"  Sir,  we  wish  to  know  what  time  we  shall  send  you  a  part  of 
"  your  order,  and  shall  be  obliged  for  a  little  time  in  deliven 
"  of  the  remainder;  must  request  you  to  return  our  pipes.  We 
"are,  &c." 

Lord  Eldon,  C.  J.,  said,  in  delivering  the  judgment  of  the 
Court,  "  Although  it  be  admitted  that  the  letter  which  does 
"not  state  the  terms  of  the  agreement  would  not  alone  have 
"been  sufficient,  yet,  as  the  jury  have  connected  it  with 
"something  which  does,  and  the  letter  is  signed  by  the 
"  defendants,  there  is  then  a  written  note  or  memorandum  of 
"  the  order  which  was  originally  given  by  the  plaintiff,  signed 
"by  the  defendants."  It  is  a  great  pity  that  the  report 
does  not  more  fully  state  what  were  the  facts  which  Lord 
Eldon  allowed  to  go  to  the  jm-y,  as  evidence  to  enable  thein 
to  connect  the  letter  with  the  bill  of  parcels. 

In  Johnson  v.  Dodgson  (b),  in  the  Exchequer  in  1837,  thoiv 
had  been  a  -svi-itten  memorandum  made  by  the  defendant, 
the  buyer,  in  his  own  book  and  signed  by  the  plaintiffs' 


wills  and  of  contracts  required  to  be  in  writing  seem  to  be  the  same.  But  in 
applying  them,  it  seems  necessary  to  bear  in  mind,  that  there  is  a  distinction 
between  the  two  classes  of  instruments.  The  will  is  the  language  of  the  testaK.r 
sohloquiwng,  if  one  may  use  the  phrase,  and  the  Court  in  construing  his  lansrun-e 
may  properly  take  into  account  all  that  ho  knew  at  the  time  in  orfer  to  se.  m 
what  sense  the  words  wei-e  used.  But  the  langtiage  used  in  a  contract  is  the 
language  used  to  auotf,^-  in  the  course  of  an  isolated  transaction,  and  the  ^umU 
^"^1  ^^''^  ^Ji^"-  meaning  from  those  things  of  and  concerning  which  thev  ure 
used,  and  hose  only.  This  does  not  affect  the  law,  but  it  is  of  some  ccnsenu.  n.e 
in  the  application  of  it,  as  it  narrows  the  field  of  inquiry. 

(a)  Saunderson  v.  Jackton,  2  B.  &  P.  238. 

(A)  Johnson  r.  Dod'^ttm,  2  M.  &  W.  653. 


"4  p.>ek,.s  Setae  LX»  Ifo^"  '°  °""^^  "«'  '""P'- 
"  be  sent  per  Bockinehnn,  ('•  u  ""''"''^  "'"'  '"<>'«»  «« 
"month.."  LeXToto^tr' IsT'Ti:  ^°'""^''"- 
ivhether  this  was  siRned  bv  tt  .iJ    ^    .    '""^  """  "  ''<"■'" 

to  meet  that  <lo«bf;tv^;Xt"      '''''?'' '''° '''''■'''* 
cWendnnt  to  them  :_  WWins  letter  from  the 

"Leeds,  Weoseiday  Evehiso 
"  Gektiembn,  "  ""*  '*'"'"■■  ISM- 

"^.m:n'83o'!tre:';'rfit?r'''»'''''''-'*'«>'»'» 

"ea.te.1  to  St^nt^  -Wharf    fo tlv  77.7  '"^'"^^  '"  ''» 
"fo.-wa«le<l  per  Rm  1TL,,J^         of  Play^tead  to  he 

"per  the  seeld    h  ptVl'tlirir'""  ^'T™  ■""""'^ 
"  most  obedient  '^  ""'S"  Sentlemeu  your 

The  Court  were  unanimonslvnf.  •  •  ""'l'"''  "»"<'*»'•" 
"•as  signed  by  the  dearth   ?T°''  """  """  ^-^'P"!""- 
-vithstanding'the  fac     f  1:111'  t"^"  "'  *"  »''^«  ■'°'- 
•Imt  he  never  intended  it  as  „  1*  I       !  ^  "''^  '■""'""™ 
'"•only  ,0  hind  th::'o1h      p.™' W  •  In    l'^'^T"'' 
"by  the  let  er;Th^:' J  •''V'»''e""i™  <"  ""»  ««"t4t 
"..pon  that  I  sho,d  h:*l,^i:X\''""''''  *"'«"  '^™ 
•'oont^et  p^ved  in  the  eat'Sdt^'^S"  B  °  °°'f 
**  If  the  quest  on  turned  on  tli«  ,.«        v      ,  ■^^'^^e,  J3.,  said, 
"letter,  I  own  I  sZ^Lt  h  ;^^^^^^^^^ 
"  whether  it  referred  sufficfentltol^  consulemble  doubt 
"  the  subject-matter  buTnTf    i        '"''^'■"'^-     ^^  ^'^^^^  to 

defective  from  not   I  vL  thf  '       'V'"'  '  ^^"^^^^^^^  ^^^^ 

-  also  a  corresp'oS  beLrnThellr    'T^  •'^'' 

set  out  in  the  report      It  nnl      \      ^     ^^'  ^^^'""^  '^  ^^t 

repoit.     It  appears,  however,  to  have  shown 

(a)  J'er  Blackburn.  J    in  n,„.^.ii       i.  - 

W.Seealao^.w\':Ce:;L\''r'^  L- J- Ex.  337;  1  H.  &  C.  ,91. 
(' )  Allen  V.  Zfe„„rf,  3  Taunt,  im.  '  ""  ^^-  **^^'  "'  '^-'O- 
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IM! 


that  there  was  a  contract  of  sale  of  some  sort  between  the 
parties  concerning  goods  of  the  same  sort  as  those  mentioned 
in  the  contract  note,  and  to  have  been  in  itself  defective  as  a 
memorandum,  and  to  have  made  no  specific  allusion  to  the 
contract  note.  The  Common  Pleas  held  that  the  correspond- 
ence was  sufficiently  connected  with  the  note,  and  supplied 
its  deficiencies. 

In  fhixton  v.  Rust  («),  in  1872,  the  buyer  handed  to 
the  seller  a  memorandum  of  the  terms  of  the  bargain.  The 
seller  did  not  sign  it,  and  some  time  afterwards  wTote  to  the 
buyer  saying  that  he  should  "ccmsider  the  deal  off",  as  you 
"have  not  completed  your  part  of  the  contract."  The 
buyer  then  asked  for  a  copy  of  the  memorandum,  whicli 
the  seller  enclosed  in  a  letter  signed  by  him.  Held,  that 
these  letters  and  enclosures  M'ere  sufficiently  connected  tit 
form  a  memorandum. 

Jachoti  V.  Lowe  (h),  Cooper  v.  Smith  (c),  Richards  v. 
Porter  (</),  Smith  v.  Surnmi  (e),  are  cases  which  turn  upon 
the  sufficiency  or  not  of  what  was  written,  and  not  upon  the 
circumstance  of  its  being  contained  in  different  documents. 

What  is  a  sufficient  memorandum. 

Supposing  the  wn-iting  to  be  all  on  one  paper,  or  on  papers 
sutficieutly  connected,  the  question  arises  whether  there  is 
sufficient  matter  to  form  a  note  or  memorandum  of  tlie 
contract.  It  was  decided  in  Waiu  v.  Waritcrs  ( /),  in  1804, 
that  a  writing  could  not  be  a  memorandum  of  an  agreement 
within  the  fourth  section  of  the  Statute  of  Frauds  unless  it 
contained  the  whole  agreement,   that  is  to  say,  the  parties 


(a)  liaxtoH  V.  Rust,  41  L.  J.  Ex.  1,  and  173;  L.  B.  7  Ex.  1,  and  279.  See 
also  Baiiman  v.  Jones,  i  Ch.  Ap.  J08 ;  Long  v.  Miller,  4  C.  P.  D.  450 ;  Cn-  <•  v. 
Hustings,  7  Q.  B.  D.  125  j  Bcmnewell  v.  Jenkins,  8  Ch.  D.  70.  ' 

(/')  Jackson  V.  Loire,  1  Bmg.  9. 

(c)  Co<iper  V.  Smith,  15  East,  lOa. 

('/)  Eichanh  v.  Porter,  G  B.  &  C.  437. 

(f)  Smith  V.  Snrman,  9  B.  &  C.  561. 

(/)  Wain  V.  Workers,  5  East,  10;  Price  v.  Pichanlson,  15  L.  J.  Ex  345  •  15 
M.  &  W.  539. 


C.  IV.]  «,BMAUT,K»  OK  THK  CWrBAC_T„.  ^moU.SUVM.   » 

rlt.  ~""'™"""'  """  "•«  ™''i-'-»»«er  a,  »,.„  ,«  „„ 
Tho  wM-ds  in  the  Uth  section  of  tho  Stati.f.  „f  r      , 

.00.3  i,  ■^>^j:^z:ir,^]rz^/::^ 

18  more  technitally  and  uccuratf-lv  on)],  i  '^''°^* 

as  It  has  been  hvice  said  bv  Ipimn,!  t..  i  .,  ''""''^^•^"' 
n.a|.e  a  ai„o™,eo  i,.  *e  ooni.t;r  ofc ^  "  ■""^'>' 
It  «  neoessary  that  the  memorandum  shouhl  disclose  wl,„ 
the  peraon  i.  with  >vhom  the  eontraet  i.  m..lT„  n  ? 
person  to  bo  charged  by  it  otherir^e  i  V  '  ""  "'  *'"' 
the  bargain  or  eontraet')  "  ''°  memorandum  of 

This  seems  to  have   been   first  decided    in    /■/ 
lU,u„er(.,),  in  tho  Con,mo„  Pleas  7n  1805      jJTT  ^• 
the  pkiutiff-s  clerk,  at  tho  time  of  a  vorLl  bari^n  !    re- 
entry in  the  following  words  :-"  IfcnX  If  w  P]'  ?. 
"  puncheons  of  treacle,  37/    lo.     , '  k    I  ?  '  '^'■"n"""'  2» 
"December."    PlumnVttn  sigio^  i,    Tt,™"'  '''.'•"'• 
held  that  this  Mould  not  make  trronLf^  T"""'  ^  "^^ 
I'lummer.    Sir  J.  Mansfield  f'  T   .  T  "^    ^^  "'  "S"*"" 
"  to  be  a  .aemorandu::!  '  'ctt    ' S:  '^  T  "^  »'" 
"  are  the  contt^eting  parties  >    r  th  ,  1„,   T,""'  *"•" ''''° 
■'  appear  to  whom  thVg«,ds  we^Uld  .(M  "  "°"  "°'  "'  "' 

™.;^?iJk^::it^rthr:L;?drrfr 

"»mple in n,nningnumi>ert'"an7       '.'"''  ~  ™''""  »»  P^"- 
(Bennet's,  beha«.^°r::;e:f^;f^ti:^  Vef  ^!>^^ 
appear  .n  the  book,  except  in  one  plact  Xe^^hj  tet 

(«)  Champion  v.  Plnmmer,  1  N.  R.  232. 

W  See  also  ir'i7/w»i,  v.  fMke  29  T,   T  n  tj  ,     o  ,. 


Ill 
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nRoin  struck  out.  The  Coramon  Pleas  considered  this  ii 
(lefective  Miomorandum,  but  that  the  deficiency  was  8uppli<><l 
by  other  documents  (a) 

In  Cnnpn'  v.  Smith  (/*),  in  1812,  before  the  King's  Bench, 
the  entry  was  nuide  by  the  plaintiff's  agent  in  a  book  ;  if 
mentioned  the  defendant's  name.  The  Court  inquired  par- 
ticularly whether  the  plaintiff's  name  appeared  anywhere  in 
the  book ;  it  did  not ;  but  the  memorandum  was  not  signed 
by  an  agent  for  the  defendant,  and,  perhaps,  the  decision 
turned  more  upon  that  than  (m  the  absence  of  the  plaintiff's 
name. 

In  Jacob  V.  Kirkf  (c),  in  18.39,  the  entry  was  in  a  book  of 
the  plaintiff's  in  the  following  terms  :— "  Mr.  Kirke,  0  dozen 
•'  kings,  G  dozen  queens,  at  25.s-.  per  lb.,  2  dozen  others  at 
••  20.S.  i)er  lb.,  to  Russell  Street,  Manchester ;  "  it  was  signed 
by  Kirke,  bi;t  Jacob's  name  nowhere  appeared  in  the  book. 
Parke,  J.,  at  Nisi  Prius,  thought  the  objection  under  the 
Statute  of  Frauds  insurmountable,  but  the  case  went  off  on 
another  point. 

•  In  (imhaiii  v.  Miisson  (</),  in  1839,  the  plaintiff's  traveller, 
Dyson,  sold  some  sugar  to  the  defendant,  and  made  an  entry 
in  the  defendant's  book  which  he  signed  with  his  o\vn  name. 
Dyson.  There  was  no  evidence  that  Dyson  was  authorized 
to  act  as  the  defendant's  agent,  and  the  Court  held  that  the 
plaintiff  could  not  recover. 

In  Vamlenheryh  v.  Spoouer  (e) ,  in  1860,  the  defendant 
signed  this  memorandum  : — •'  D.  Spooner  agrees  to  buy  the 
"  whole  of  the  lots  of  marble  purchased  by  Mr.  Vandenberffli, 
"  now  lying  at  Lyme  Cobb,  at  Is.  per  foot."  Held  that  thil 
Avas  not  a  sufficient  memorandum.  As  Bramwell,  B.,  put  it, 
The  seller's  name  as  seller  is  not  mentioned  in  it,  but  occurs 
only  us  part  of  the  dscription  of  the  goods." 


i( 


(a)  See  also  Sari  v.  Itotirdmoti,  20  L.  J.  C.  P.  78;  1  t'.  B.  N.  S.  188;  anU,  p.  4!>. 
(6)  Cooper  v.  Smith,  \o  Eagt,  103. 
(c)  Jacob  V.  A'irAe,  2  M.  &  E.  222. 

(rf)  Grahtim  v.  Mtutoii,  5  Bing.  N.  C.  603.     See  also  Graham  v.  FrttweU,  in 
1841,  3M.  &G.  3^8. 
(e)   Vandenberyh  t.  S^iooner,  35  L.  J.  Ex.  201 ;  L.  B,  1  Ex.  316. 


"  «ju'k«  culasses  at  39;.    ogo  Ih^    f^  „      •*     \      ^^*'^®"»  3- 
hud  becii  irivcn  thnf  ATm-^ii  v  ,  "  ovideneo 

>••  >  "m:^  rt;i::;nr- ^^^^^^^^^^^^^^^  -tr-* 

amounted  iu  effect  to  suM.  „  ^    ' '"""'"^"m  "i  that  case 
;;  «^-»  to  buy  the  horeo  pLLt,  HB    TloP  I^ 

1«„  u  fuller  memorandum  ,h„„  in  V„^  v  5 W,T/  ,  "■"I 

"  7  p-i.-  by  B.  ,or  10." :::  ,ef  x:;"  -■'• "«' 

111    blmrmun   v.   Ihanth  (A    in  la-i     ^i. 

broke,  and  ™  auZ'eS't; "he  drfeloff'"  T  " 
liomp  for  them      Tho  t.i  •  ♦•«  «eiendants  to  purchase 

»ndi;.thesnrof  JiXfo  Tco^T^f  "I  '""°^'"  ""»• 
WW,..  ..Bough.  foffes^'iii'aV^n'''"'"  T  " 
•■prineipals,  200  tons,  &c     W  w   «'  ^T'''  °'  °™ 

pWntiff  had  no  prineiHt  but  ^TimtTfT  ^.f""    Z"" 

H4e,r  k^rxsr r,:^^^^^^^^^  r  f  -' 


(«)  «  V.  RuJMd,  37  L.  J.  C.  P.  1 ;  L  B  3  r  P  -, 

(i    F«We„i^^/,  V.  Signer,  35  L.  J.  E^  .of:  L  r   ,  t     m 

ic)  Skan,u.n  v.  i?.„„.,  40  L.  J.  Q.  B.  812;  ^.B^y^.^'^^;;- 
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II 


%hl 


Thoiv  ix  no  ciihc  in  which  a  nicnionnuluni  that  <li<l  not 
dirtchiHt!  who  tho  parti«'«  ww",  hnH  iMM'n  lu-hl  Muffici«'nt;  ijo 
that  the  authoritio!*,  though  not  niinift-ous,  aiv  uuifunn.  But 
it  in  not  m'ct'ssar}-  that  the  nanu*  of  the  jMiity  with  whom 
th«'  contract  is  made  »honhl  be  inwrtcd,  if  there  bo  on  tlu- 
face  of  the  menionindiun  a  Hufficient  (h'^criptiun  to  Hhow  wlio 
ho  is, 

^^'hen  the  party  is  not  designated  at  all,  it  is  a  case  of  a 
writing  on  the  face  of  it  defective,  as  containing  only  part  of 
a  coutract ;  so  that  it  is  apparent  that  the  agreeuM'nt  between 
the  parties  must  have  been  partly  not  redu(red  to  writing  at 
all.  When  that  is  the  case,  the  conunon  law  allows  the  cou- 
tract to  be  pntved  by  tlu-  writing  and  by  parol ;  so  that  the 
writing  shows  the  terms  of  the  contract,  and  the  parol  shows 
with  whom  the  contract  was  niad«'.  The  statute,  however,  is 
not  satisfied,  for  though  the  bargain  is  shown,  it  is  not  in 
writing.  But  when  the  writing  describes  a  i)arty  Avith  whom 
the  contract  is  made,  the  bargain,  so  far  as  respects  that,  is 
in  writing;  and  the  i)arol  evidence  is  admitted,  not  as 
proving  with  whom  the  bargain  was  made,  but  as  enabling 
the  Court  to  imderstand  the  description  in  writing,  which 
shows  with  whom  it  was  made.  This  is  no  infringement  of 
the  Sale  of  Goods  Act  ;  indeed,  if  it  were,  there  never  cotdd 
be  a  good  memorandum  in  writing,  for  in  the  simplest  case 
there  must  be  some  parol  evidence  to  apply  the  document  (</). 

In  many  cases  the  contract  is  with  a  firm  using  the  partner- 
ship style,  and  there  is  no  doubt  that  in  such  cases  it  may  bo 
shown  by  parol  who  the  parties  constituting  that  firm  arc, 
and  that  the  contract  is  made  with  them. 

It  is  common  also  for  an  agent  who  is  making  contracts  ou 
behalf  of  a  principal  to  enter  into  Avritten  agreements  tliat 
on  the  face  «»f  them  i)urport  to  be  made  Avith  the  agent  him- 
self, and  make  no  mention  of  his  having  any  princij)al ;  wlion 
this  is  the  case,  there  might,  if  it  Mere  a  new  question,  l»e 
some  difficulty  in  seeing  how  this  cfmtract  is  to  be  made  the 

(a)  Sale  v.  f.amlterf,  L.  R.  18  Rj.  1  ;  Potter  v.  DiiffieU,  \,.  E.  IS  Eq.  -1 ;  see 
also  <'inr  V.  I.v»rh.  fi!)  I^  J.  C'h.  .'M5;  [19041]  1  Th.  (M:J;  and  <\>iy>nl>fj>  v.  Wilhn, 
«1  L.J.  Ch.  42;  [l«{»l]3Ch.  77. 


that  .he  oon.me.  .■  1    i  ll  ,7  ""'■  '"  ''™'"'"''  '"»'«'»■ 

-""p-  "f  ™ahi,„;„;;;;t: :  ,  tr;:;;;';,:"" ^'-^  ".■" 

h..  own  imrao ;  ,„„1  thov  ha,,.  a|,„  LfUl    i        ;'.""''°'*  '" 
-U0.1  i„  hi,  „„•„  J,r"*  '"  '""'"""W  '""  ™i"g  or  bei„„ 

oase,  in  the  Kxcheouer    »ffor  \„b-  ^-     ^"  ^^"'^ 

fhon.  „  „„  ,i„„i,t  ,1,0,  „.,,^„       .   '  '     ""•  »•■  "ho  TOid, 

"parties  were  agents  for  „,L  the  ,.„„tm,.ti„g 

••-he  con,™,,  „,  1  ;„  t^d  ;„ i;;:,  ,*-""  "".^  '■™»«'  °f 

"on  the  other  the  „n,.,.n,         •    •'  ''"''''°  "■'"'  ""•'ilitv 

"agreement  be  „:  be  "rir"!™''  ",'"'  """'  »''»"'"  'he 
•■  Statute  of  Fn,„,l  .nu  h^'""™'  "' .''"  '»  ""«»«  by  the 
".he  written  agreeC  I,  r"'™™,'"  '">  «">■  ™"t™-liet. 
'•  o"  those  whl  „rl  fl'r  r';"'"-^  *'■'"  "  '»  """tag 
'■»hows  that  it  also  bind,  a.Lhi  l'  ''"'''"""  '°  '"»'''  >»" 
"the  agent  in  sieninl  .l  '    ^  """""  """'  ">"  "«  "« 

-authority,  isTi.  taw^h  tt'oHr''"'''-"™-'  of  his 
::other  ha^a,  lo  .„:;  !*,«  t  fl'-gr 'that"«  •  ""  ""• 

"ovideneetofenta  i'c  th   ll   '  "'""  ''^  •"  '"'™-  P-"' 
'■  bo  done."    i//,™  "    V  'f  "S^^'nont,  whieh  eannot 

•Sc-nt.  who  had  ™n  «e<r  rhifi"'"  '  ""^  '"  ''■'■'■•'■  '"a 

Cnl     J7.-..-.-...  7        ^  — 


'«66.  J6   L.  J.  c.  P.  94;  L.  E.  3  c  'p    174    yf' '^  ^^''"''  '■  -««-'-.  in 

^-    i.    1-4,  I^a,ce  V.    »VAer,  in  1870, 
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at  the  same  time,  the  Queen's  Bench,  in  Trueman  v.  Lodcr  (<(), 
allowed  parol  evidence  to  charge  the  principal  with  a  contract 
made  in  the  name  of  his  agent.     That  was  a  sale  of  goods ; 
the  bought  and  sold  notes  which  were  made  use  of  to  mak(^ 
out  the  contract  were  headed,  **  Bought  for  Messrs.  Tnxeman 
"and  Co."  (the  plaintiffs)  and  "Sold  for  Mr.  G.  Higgin- 
"  botham."     The  Court  thought  it  proved  that  Higginbothajii 
was  acting  as  agent  for  Loder  and  Co.,  the  defendants,  and 
that  the  broker's  notes  were  a  sufficient  memorandum  of  a 
bargain  between  them  and  Trueman.     "  Among  the  ingenious 
"  arguments  pressed  by  the  defendant's  counsel,"  said  Lord 
Denman,  in  delivering  judgment,  "there  was  one  which  it 
"may  be  tit  to  notice :  the  supposition  that  parol  evidence  was 
"introduced  to  vary  the  contract,  showing  it  not  to  have 
"  been  made  by  Higginbotham,  whose  name  is  inserted  in  it, 
"  but  by  the  defendant,  Avho  gave  him  the  authority.     Parol 
"  evidence  is  always  necessary  to  show  that  the  party  sued  is 
"  the  party  making  the  contract  and  bound  by  it ;  whether 
"he  does  so  in  his  own  name  or  in  that  of  another  or  in  a 
"  feigned  name,  and  whether  the  contract  be  signed  by  his 
"  own  hand  or  that  of  an  agent,  are  inquiries  not  different  in 
"  their  nature  from  the  question,  who  is  the  person  who  has 
"  just  ordered  goods  in  a  shop.     If  he  is  sued  for  the  price, 
"and  his  identity  made  out,  the  contract  is  not  varied  by 
"  appearing  to  have  been  made  by  him  in  a  name  not  his 
"own." 

It  may  be  taken  as  a  general  rule,  that  a  ^vriting  is  not  a 
sufficient  memorandum  of  the  bargain,  unless  it  describts 
(1)  the  party  with  whom  the  bargain  is  made,  though  the 
description  need  not  be  by  his  own  name;  (2)  the  goods 


.•J9  L.  J.  Ex.  109  ;  L.  E.  5  Ex.  173;  Die  Elhi..,jer  Co.  v.  Clayf,  in  1873,42  L  J 
Q.  B.  151 ;  L.  R.  8  Q.  B.  ;ji;j;  Ilnttou  v.  Jtnl'och,  in  1874,  L.  R.  9  Q.  B  oV- 
Southwell  V.  lio„;litch,  in  1876,  45  L.  J.  C.  P.  374;  L.  R.  1  C.  P.  D.  374-  ' GmU 
y.  IlomjUon,  in  1876,  46  L.  J.  Ex.  71 ;  L.  R.  1  Ex.  D.  357;  U„Uhe>on  v.'/;„^.^ 
in  1884,  L.  R.  13  Q.  B.  IJ.  861 ;  VaMer  v.  DoMI,  in  1871,  40  L.  J.  C.  P.  89— I'l'l ; 
L.  R.  6^('.  r.  486;  Ciirlls  v.  WiU!am»on,  in  1874,  44  L.  J.  Q.  B.  27  ;  L.  r'iO 
(J.  B.  57.  As  to  the  position  of  an  auctioneer,  see  Uunsolklated  Co.  v.'  Ciirtit  til 
I .  J.  U.  B.  31>5;  [1892]  1  Q.  B.  499. 
(a)  Trueman  v.  Lrnler,  11  A.  &  E.  589. 
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«old;  (3)  the  price,  if  any,  agreed  ^-....-wi^    r       , 
hy  implication  the  nature' of  thl        "  '  ^'^'  ''"^^^^>'  «'• 

charged  (.).  '"  '^  *^"  I"'^  '^'^'-  ^'^"  tho  n.rty  to  bo 

As  has  been  already  obseryed  (h\    o 
agreement  within  the  4th  I  J.  I  ™^"'«^^"dum  of  an 

must  contain  the  subjec^„Srof  .J^^^  ''"'''^  «^  ^--'« 
consideration  as  ,vell   ^,  Z  ^"  «g'-eement  and  the 

17th  section  was  '  b  .^  .'f  .^'T^ '  ^"^  ^he  M.rd  in  the 
of  the  cases  a  distincSon  u  ,  «8^-««'"«"t,"  and  in  some 
'nents  of  the  resp  t^^J  2^  '''T  '''"*^^"  '^^  -•!--- 
of  the  eonsideration  ''       ''^''^  *"  *^^  «^^tement 

>er  lb.  for  thirty  bales  S^  ^^'''  '"  ^'''  ^''  ^^^^'^^^  1'^'/- 
''  cash  3.  per  ee:i  ^Z^:rZ:^:-Z^-y  ^IWance 
»-«s  signed  by  the  defendant,  vi.  i  ■  "mplcte."  I, 
ly  Lord  Ellenboroul  „„  t;  "l  ".""*'  ™  """"""<"• 

set  aside,  and  Lord  Kllenhnw,,.  i,  ■  .,""'•  The  nonsuit  was 
l.e  had  direoted  the  n„n  nHf."  T'^  '°  '^^"  "»''»•<'-'  »"•" 
»co  between  the  ::Z;'ltTZ  Tt"""''  .'"  '"^  ■««- 
section,  and  that  the  writ^„„  *'"'  ""<>  »'  "«'  17th 

''Wai»«ratIear»o  2T„rr  "■"™°™*™  "'  '"e 
"fte  parties  to  be  chared  til  ,h'""T;''"-""'  '"  """" 
<ulty  in  understanding  what  mHi  .  •  "  "  """^  ""ffl- 
randnm  as  a  mem„,and™  „(!„»!  ^  ^'''"°''  "'  "«'  ■"«■»"- 
it  i»  difficult  to  say  TZZrT"""*''""^"""'^''^'*^}' 
JiUeuboi^ugh  n,ade\:t'tut,Sr  r  "'  "*''"'  ^"•'' 
appears  that  he  made  some  disHnS         °''™'"™*'  •""  " 

*e;a^';;ij«'K.j»  1836,  „.b.-eh  was  a  ease  o„ 

"■locided  on  k  e'l^  told      '  "'"•  "'"'""'('>  "™ 

.he  4th  section  J^Z  Tnore  th       "",  ''^■"™*  ""<•- 
„^yj^,  pons  moie  than  a  bargain  under  the 
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In  Marshall  v.  Liiiin  («),  in  1840,  Alderson,  B.,  said,  "  ]iy 
"  the  4th  section  of  the  Statute  of  Frauds  it  is  provided,  that 
"  the  contracts  therein  mentioned  shall  be  in  writing,  other- 
"wise  no  action  shall  bo  maintained  upon  them.  The  17tli 
"  section  requires  that  some  note  or  memorandum  in  writiuf* 
"  of  the  bargain  before  made  shall  be  signed  by  the  party  to 
"  be  charged  by  such  contract,  or  his  agent  lawfully  autho- 
"  rized.  There  is,  undoubtedly,  a  distinction  between  the 
"  two  enactments,  for  by  the  4th  section  the  whole  contract 
"  must  be  in  writiug,  including  the  consideration  which 
"  induced  the  i)arty  to  make  the  stipulation  by  which  he  is 
"  to  be  bound ;  but  by  the  17th  section  it  is  sufficient  if  all 
"  the  terms  by  which  the  defendant  is  to  be  bound  are  stated 
"  in  writing,  so  as  to  bind  him." 

These  Imo  last  authorities  are  certainly  no  more  than  dictii 
irrelevant  to  the  cases  in  Avhich  they  were  spoken ;  but 
though  thty  are  not  supported  by  any  deci>ions,  they  are  not 
contradicted  by  any  cases  either.  It  may  seem  strange  that 
the  point  has  not  been  decided,  but  the  truth  is,  it  is  not  of 
such  practical  importance  as  it  seems.  However,  in  the  Sale 
of  Goods  Act  the  Mord  "contract"  is  used  instead  of 
"  bargain,"  thus  apparently  doing  away  with  the  distinction 
taken  in  the  cases  above  referred  to. 

When  a  writing  containing  the  terms  by  which  one  party 
is  to  be  bound  in  a  contract  of  sale,  and  signed  by  him,  is 
within  the  knowledge  of  the  other,  so  that  h°  can  make  use 
of  it  to  bind  the  contract,  it  is  in  very  many  cases  a  reduction 
of  the  terms  of  the  agreement  to  writing,  such  that  no  objec- 
tion can  be  made  to  it  as  not  containing  the  whole  of  the 
contract,  because  by  the  rules  of  law  it  is  conclusive  as  to 
what  the  bargain  is.  The  terms  that  are  not  in  it  cannot  bo 
part  of  the  contract. 

And  even  when  the  circumstances  under  which  the  writin<' 
was  made  are  such  as  to  make  it  not  more  than  evidence  of 
the  agreement,  it  is  a  difficult  thing  for  a  party  to  prove  that 
a  written  admission  signed  by  himself  does  not  contain  the 


((«)  Marthall  \.  '1,101,  9  L.  J.  Ex.  127;  6  M.  &  W.  109. 


"..less  ,here  «"lei:^"' ;"""""  .*«  "•'>*  »«re.meat 

-he^ ITlo^e;  'Sr,:™  ^*-  »"-  -»P'  -here 
alluding  incide„;„,;"t  heir:  T™'  """"*•  °-> 

»«■  the  ciitract  as  is  materW  ,'  ^K         •     "'''  ""*'  »°  »«1' 
bin-gam  to  which  thp  nnvfv  .,•     •      •.  *^  *^""«  <^^  tJie 

« ..a... .  4tcr:„v:h::ht-:;"'  ™'- 

"s  the  «.ller,  ,„„^'  than  a  Z?.,Z  th        t'"""'  "''° 
Ihe  defendant  an  invoice  snl'IT    .!  ™""'"'"  **"'  '» 

-eompanie,,  by  ZZtT^I^f '^  «T'' '"'^ '''-"  P'^^". 
"  for„-arded  by  Smith  and  Son'»  L  if  ri'  T'  ""'"'■''"y 
"  -11  be  with  you  very  soon.  ■  The  defenda'""'  ?  '""'" 
day,  appam,tly  in  answer,  thi/„ote  "m  r^"*''  -"* 
"  Tour  not  coming  or  sendil  the  r     r  "P*''  *'■■' 

"aeoording  to  tim",  I  ar^p^'Z.  fof^h    l*^""  '"^ 
"not  8uit  me  to  receive  ronn      2.  ?'''*^''"'  "  -"> 

;;.^en  offered  flouragreLTd  .  tfth" 'day^i'     '  ""« 
yours  m  the  course  of  a  week  fronHL  V'        ^ '        ''''P«:'«l 
" l>»u»e.     If  I  buy  of  „nv  r„     T  """'  J""  »««  at  «»• 

«»r  the  bargain  i'sM"?  Te  JSV  T'^'^^  ^  "^^ 
the  satisfaction  of  the  jury  thft  h  '  ""  ""'^''•'"'™'''" 
™tmct  about  the  tion  T  i^g  1?:°  "^  "°  'f™  »  "- 
"  »"«  sent  in  a  reasonable  tLrTh'^"''  T'^^'  """J  ^at 
ihat  this  letter  was  not  a  ZL-  ^  '*• "  ""'"''  '"•M 
Ellenborough  said,  "The  pl-'nUff  '»7"™«'um.  Lord 
--e^^erase^^  -^ ^-H  of 


(«)  a.,i.r  y.  S„m,  10  E^^  jy^ 


64   FORMALITIES  OF  THE  CONTRACT — THE   MEMORANDUM.    [Pt.  I. 


*  ) 


"  bind  the  defendant  with  the  statute,  and  renounce  it  lor 
"  another  purpose  ;  hut  he  must  take  it  altogether ;  and  then 
"  it  falsifies  the  contract  proved  by  parol  testimony  for  tlu; 
"  plaintifi"." 

In  Elmore  v.  Kmjscote  (<(),  in  1826,  there  was  a  sale  by 
word  of  mouth  on  the  13th  June  of  a  horse,  warranted  fi\c 
years  old,  for  200  guineas.  To  take  the  case  out  of  the 
Statute  of  Frauds,  the  plaintiff  relied  on  a  letter  which  was 
Avritten  and  signed  by  the  defendant,  and  sent  to  the  plaintiff 
on  the  18th  June  in  the  following  terms  : — "  Mr.  Kingscoti 
"  begs  to  inform  Mr.  Elmore,  that  if  the  horse  can  be  proved 
"  to  be  five  years  old  on  the  13th  of  this  month  in  a  perfectly 
"  satisfactory  manner,  of  course  he  shall  be  most  happy  to  take 
'•  him,  and  if  not  most  clearly  proved,  Mr.  K.  will  most 
"decidedly  have  nothing  to  do  with  him."  The  plaint i ft' 
was  nonsuited  by  Abbott,  C.  J.,  and  the  King's  Bench  con- 
firmed the  nonsuit,  because  the  price  was  a  material  part 
of  the  bargain.  The  plaintiff's  counsel  contended,  that  there 
being  no  mention  of  the  price  in  the  letter,  the  law  would 
imply  that  a  reasonable  price  was  to  be  paid.  Probably  this 
would  have  sufficed  if  the  real  contract  had  not  been  for  a 
fixed  sum  ;  and  if  the  note  had  been  written  whilst  the 
bargain  was  being  made,  the  defendant  would  perhaps  have 
been  bound  to  a  bargain  for  a  reasonable  price ;  but  the  note 
was  evidently  written  after  the  bargain  was  complete,  and  in 
consequence  of  a  dispute  about  the  warranty,  so  that  tlie 
defendant  had  no  ditHculty  either  in  law  or  fact  in  establishinj; 
that  there  was  a  specific  price  which  he  had  made  no  mention 
of  in  his  letter,  because  it  was  immaterial  to  the  question  of 
waii*anty  concerning  which  it  was  written.  The  Court,  Imw- 
(!ver,  are  not  reported  to  have  given  their  reasons  for  over- 
ruling this  last  objection. 

In  Acehal  v.  Levy  {b),  in  1834,  there  was  a  verbal  contiju t 
for  the  sale  of  a  shipload  of  nuts,  to  be  put  on  board  by  the 
plaintiffs  at  Gijon,  in   Spain,  and   to  be   paid  for  by  the 


(a)  Elmore  v.  Kiiigscote,  5  B.  &  C.  583. 
\h)  ArelHil  V.  T.f>y>j,  10  Bing.  MS, 
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defendants  at  the  then  shipping  price  at  Gijon.     There  Mas  . 

charter  of  a  vessel,  in  the  eonrse  of  which  it  appeared  thtt 
he  ship  was  to  be  loaded  with  nuts  for  the  defendant,  t 

there  was  no  mention  whatever  of  the  price.     The  plaintiffs 
counsel  contended  that  the  law  would  imply  a  contmct   to 
pay  a  reasonable  price.     The  Common  Pleas  decided  that  this 
cori-espondence  was  no  memorandum  of  the  contract  actually 
made  for  even  xf  the  law  would  imply  from  the  correspo  d- 
ence  that  the  nuts  were  to  be  paid  for  at  a  reasonable  pri^, 
the  parol  evidence  showed  that  they  were  to  be  sold  at  tlie 
shipping  price  at  Gijon,  which  was  by  no  means  necessarilv 
.i  reasonable  price.     In  delivering  judgment,  Tindal,  C.  j', 
NiKl      In  order  to  recover  ,m  the  count  for  goods  bargained 
;;  and  sold  a  sufficient  note  or  memorandum  of  the  contact  of 

sale  at  a  reasonable  price  is  just  as  necessary  as  on  the 

^'pS id'"''    :''  '"  '''  """"^  ""''^'"'y  S--'  the  note 

IS  silent  altogether  as  to  price,  and  the  parol  evidence  shoMs 
a  different  contract  to  have  been  made." 
In  Hoadleyy.  McLean  (o),  in  1834,  the  defendant  Avrote 
0  the  plaintiff  on  the  loth  May,  1832  :    "  Sir  Arch.  McLeu 

orders  Mr.  Hoadley  to  build  a  new,  fashionable  and  handsome 
Mandaulet  (here  followed  a  minute  description  of  it)    the 
"  «-hole  to  be  ready  by  the  1st  March,  1833."     No  price  was 
ever  agi-eed  upon  between  the  parties,  and  upon  the  landaulet 
being  finished  they  quarrelled  about  what  was  a  reasonable 
puce;   the  jury,  who  were  the  proper  judges  of  tho  fact 
ound  that  480/.,  which  Hoadley  demanded,  was  very  reason! 
.'We.     The  Common  Pleas  considered  the  order  a  sufficient 
".emomndum  :  Tindal,  C.  J.,  said,  -What  is  implied  by  law 
^s  as  strong  to  bind  the  parties  as  if  it  were  under  their 
^^  land.     Ihis  IS  a  contract  in  which  the  parties  are  silent  as 
to  price,  and  therefore  leave  it  to  the  law  to  ascertain  what 
the  commodity  contracted  for  is  reasonably  worth  »  (b). 

(n)  Ilmil/ei/  v.  M-Ltai,,  10  Biiij,'.  482. 

C")  See  also  ^«/irr(i/V  V    Mi-rrin   4.  M    K- CI    j-ji     i'  j  -.  . 

-1' ,  ■*  I- .  U.  HJ,  ;  and  .Sttlo  of  Goods  Act,  s.  ,S.  -•  *  . 


«tf    FORMALITIES  OK  THK  CONTRACT— THE  MEMORANDUM.    [Pr.  I. 

It  is  to  be  observed,  that  in  HoailU'y  v.  MvLean  (a)  there 
M-as  no  attempt  to  show  that  a  specific  price  was  agreed  upon  ; 
but  it  is  very  doubtful  whether  the  law  would  have  por- 
niitted  any  parol  evidence  to  show  that  there  was  such  a  tern^ 
in  the  bargain,  for  the  ord(>r  sent  by  Sir  Archibald  seems  to 
have  been  the  written  bargain  itself.  It  is  clear  that  in 
Cooper  V.  Smith  (/>)  and  Elmore  v.  Kinysrote  (c)  the  writings 
were  not  the  agreements  but  only  admissions  of  some  of  tlie 
teiTOs  of  agreements  previously  made  ;  and  probably  in 
Jeebnl  v.  Lerji  (d)  the  mention  of  the  terms  of  the  bargain 
Avas  but  incidental,  though  the  report  scarcely  furnishes 
means  of  judging  of  that.  In  Goodmon  v.  (irijiths  (,%  in 
1857.  ilie  memorandum  was  held  insufficient  because  tlu; 
price  which  had  been  agreed  upon  was  not  mentioned. 

It  is  very  clear  that  in  all  those  cases  in  which  the  memo- 
randum was  held  defective  the   omissions   very   materiallv 
qualified  the  defendant's  liability,  and  therefore  these  decisions 
are   not   contradictory   of  the  dictum   of  Alderson,   13.,   in 
Marshall  v.  Lynii{/),  but  there  is  nothing  in  the  language  ut 
the  different  Jmlges  Avho  decided  them  to  show  that  any  dis- 
tinction was  present  to  their  minds  between  a  memorandum 
sufficient  to  charge  the  one  party  and  a  memorandum  sufficient 
to  charge  the  other.     And  it  does  seem  an  unnecessary  multi- 
plying of  subtleties  to  hold  that  a  writing  in  the  very  same 
terms  should  be  a  memorandum  of  the  bargain  Mhen  used  1>\ 
the  bargainee,  and  cease  to  be  one  Avhen  used  by  the  bai  - 
gainer,  and  that  inconvenience  is  avoided  by  adopting  tJic 
definition  of  Holroyd,  J.,  in  Kemvorthii  v.  Scho/ield  (g),  vi/., 
"  It  appears  to  me  that  you  cannot  call  that  a  memorandum 
**  of  a  bargain  which  does  not  contain  the  terms  of  i'  " 
It  sometimes   happens   that  after  a  dispute  has  arisen  a 


(o)  IliKitUey  V.  McLean,  10  Bing.  4N'i. 
(6)  Cvoper  V.  Smith,  15  East,  103. 
(c)  Klmi.re  v.  Kiug«,ote,  .5  B.  &  ( '.  oH.i. 
(<l)  Aiehal  v.  Levy,  10  Bing.  a7G. 

(«)  r,V«/m««  V.  (frijiths,  20  L.  J.  Ex.  14j  ;  1  11.  &  N.  oH.    Sec  also  L<Kk;ti  ^. 
N.ckltn,  19  L.  J.  Ex.  403;  2  Ex.  !»3,  in  184S;  /Vmr  v.  Cvrf,  43  L.  J  Q  B  .-' 
L.  R.  9  Q.  R.  210.  v«         -. 

(/)  Marshall  v.  Lynn,  9  L.  J.  Ex.  127 ;  0  M.  &  W.  109. 
(</)  Keiiworthy  v.  Hchnfivhl,  2  B.  &  C.  94S. 


>n  '«>v.      For  some  tinT  it  l'        1   '/'f'"^'^'  """^^''^'"^ 

for  the  express  purpose  of  renul.ti!n  T^'"''  ''^''''^ 
«  nionioranduin  to  n.ake  the?    .  '""'^  ^''  considered 

-ttled  Iu.v  that  a  letter  ZZT  ^"''  '"^  ^^  '«  ""- 
be  nsed  as  a  inemoi^udiun  ^f  it  .  ,  -"'^  "  P"^P«««  '""V 
contract.  '  '*  '*  '^'^'^taius  the  terms  of  the 

••nlered  of  the  plaiutift^sm  .  "ll         '  ""'  defendant  verhally 

-ash,andsoLor;:;L  ;:::^,^'"^toh^^ 

(.'lass™  wrived  ther  ^y^n  i„  „  ,l„„         '     " ''™  ""^  <^l>ini".'j- 

•■"•hioh  goo,!,  I  have  {^^"IL  """""flng  to  88/.  10..  6,/, 

t-"ods  into  Court ;  „„d  the  •  "J  h  """'  ""  ^*^  "'  '"'  "*" 
"■-t  for  the  ehi,„U  slasse  -L  '"^  '"'""'  """  '"e  con- 
cngirting  of  Erie  (■  Y  w»  S''™"""  »'«^.  the  Court 

^  thatV  lette;,  aittu^h  SS  "■"•  ^™'-^.  "•.' 
•I-atrag  the  contract,  was  ■,  „.«,>  *'  '""'P*"  »'  '"P"- 

«"•  plaintiff,  were  e'ntitkd  to  :fcr.'  ™""'™-''™».  ""«  tLt 

tiK  *Uerhavi„g«,ata„meohre«,udTn''  '"  '*"**'  "'«■«■• 
ai.  mv„i«  "i„  the  u.s„al  foru,^  the  K  " '° ""* '"'J'"' «■"! 

"  -te  .ig„«i  by  himsdt  oa  'the  b-'r;:."'  ""^  '""''  '"'■■ 
•cheese  came  to-dav  hntT,];^      .     ,         *"*^  invoice,  '<  The 

-.■•««uyorush:i:t\l  11  tu;'""'''"*^^-™ 

"■.•Mllerwa,  nonsuited  on  ,b.  ,^'''"'" '"  ■^turned." 

--t^ndan,.     o:t!Stat:S: 

•  ^'^-  J  and  173;  L.Vi.  j 
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was  argued  for  the  buyer  that  the  invoice  was  no  evidence  of 
a  sale,  for  the  goods  might  possibly  have  been  sent  on 
approval.  But  the  Court  ordered  a  new  trial  on  the  ground 
that  the  indorsemer :  on  the  invoice  was  a  statement  of  an 
objection,  not  to  the  terms  of  the  contract  as  there  set  out, 
but  to  the  manner  in  which  it  had  been  performed,  and  Avas 
therefore  some  evidence  of  a  contract  (ii). 

In  Godu'iti  V.  Francis  (h),  in  1870,  it  was  held  that  a 
telegram  sent  by  the  defendant  was  a  sufficient  memorandum. 

But  these  cases  must  be  distinguished  from  cases  in  which 
the  repudiation  did  not  contain  the  terms  of  the  contract,  but 
still  left  them  doubtful. 

In  Cooper  v.  Smith  (c),  in  1812,  which  has  been  already 
cited  {(l),  the  decision  of  the  Court  seems  to  have  turned  on 
the  fact  of  the  note  containing  terms  materially  different  from 
those  of  the  bargain  declared  on  and  proved. 

In  Wchards  v.  Porter  (e),  in  1827,  the  defendant  wrote  tn 
the  plaintiffs  :  "  The  hops,  five  pockets,  which  I  bought  ot 
"  Mr,  Richards  on  the  23rd  of  last  month  are  not  yet  arrived, 
"nor  have  I  ever  heard  of  them.  I  received  the  invoice. 
"  The  last  was  much  longer  than  they  ought  to  have  been  on 
"  the  road ;  however,  if  they  do  not  arrive  in  a  few  days  I 
"must  get  some  elsewhere."  The  plaintiffs  were  nonsuited, 
and  the  King's  Bench  held  the  nonsuit  right.  Lord 
Tenterden  said,  "  I  think  this  letter  is  not  a  sufficient  note 
"  or  memorandum  in  Avriting  of  the  contract  to  satisfy  tlic 
"  Statute  of  Frauds.  Even  connecting  it  with  the  invoice,  it 
"  is  imperfect.  If  we  were  to  decide  that  this  is  a  sufficient 
"  note  in  writing,  we  should  in  effect  hold,  that  if  a  uum 
"were  to  write  and  say,  '  I  have  received  your  invoice,  but  I 
"  'insist  upon  it  the  hops  have  not  been  sent  in  time,'  tliat 
"would  be  a  note  or  memorandum  sufficient  to  satisfy  the 


(«)  See  also  Riixttm  v.  Rust,  7  Ex.  1  aud  27l>;  Leather  Cluih  Co.  v.  lliermiin' 
44  L  J.  a.  li.  i)i ;  L.  B.  10  U.  B.  140. 

(6)  Gvdwin  V.  Frauds,  39  L.  J.  (.'.  P.  121  ;  L.  R.  6  C.  P.  295. 

(c)  Coofitr  V.  Smith,  15  East,  103. 

(i/)  Ante,  p.  03. 

(«•)  Richards  v.  Purter,  6  B.  &  C.  437. 


"totiite.     Itliinkthec.s„„f/. 
"  i»  "0,  .H».iagui.h„ble  ftl  ,1 -Jl'-  ■"'"■"'  (") '-  '"Stance- 

"»te  to  the  defomlant,  "  Sir  /„"  ,.'"°  l;'»'»<"T'»  attorney 
;-^..rt„n  Hall,  „,  ..,„., t  y";  UT'liri?^  '''••  ^""h,  "I? 
•"■nbor  which  v„,  p,,r°hJr;f^  '■'"'•'•''''••'■«  "^h 
"«'»»berM  fro,,,-,  ./"jp  "/.j    "'  h""-     The  tree,  are 

""'"-t  229  feet  7  inches      Th     "'■     '"  °  *»'■■  «''"««.«- 
"«mo.,nt,  ,0  17,.  Jt,     I  tr   r  f  ''•  "''•  !»■•  '»»t 
"complete  yonr  contact  ,,,  „„  r'""^*'""'  y»<»-  "bjeetion  to 
"  faulty  «"/ unsonnd  It  .he^  ,'r  *"«""''  "■"'  ""'  '"»<«'  » 
;;'hat  the  «.™e  timber  IX'^CdTl  ™''™'° '»  *»- 
""Uperior  marketable   article      T^  '"'""'"•■    ""d  » 

"  the  manner  in  which  the  t,l      "'"^"'*'""i  .>•"•■  object  to 
"  al*'  evidence  to  prove  the '?.       °  ™"  ™''  ''"'  ""»•«  " 
"  Unless  the  debt  is  C^^ZT  ^^  "''  >■""  '"~«<'n- 
"  tions  to  commence  an  "^n  a™     .  "''■'"'•  ^  "'''''  '■"»'"- 
"■rate  in  answer,  ••  Sir,  j  h™  T      ^""^      ''''«'  «™<'ant 
'•  fro".  you,  respecting  Mr  8,1-  ^™7r  "^'""'^  "  '^«'"- 
"<"  him  at  1,.  o,,.  per^^o,  .!  .  '"  '  '""'*'•  »'»*  I  bought 
"have  some  doubt  whethe,  i   is  „,  T'V""'  «"'^'  ^^'"^  I 
;;  "»le  it  «.,  and  now  den  e  'i       m  '    "'  ""^  ^'"-^  to 
™e  I  Bhould  not  have  a^  rf  houTttr      ""■  '""''  "■<"  »»'" 
"those  terms,  and  I  expected  Wmt^^i:;  ""  T^  "P"" 
rhis  was  held  not  a  sufflcientL'"'"™''''"*^  "»'»«•" 
^■«ain.  J^ley,  J.,see:!rh,le  tlT'""?''""'  »'  "" 
Wans,  the  bnyer  did  not  reLI^^  X't '    *^'''' •"""^ 
bargam ;  the  other  two  .Jud^TT»,  .  ,  ^'^"^  «'  "  Wn^ng 
*at  the  letter  were  ineoLlSt       "*"'  "■"'  '"''*■ «"'.-  4 

.  ^»r/v:i:s:;!:;rs^r '"^^'•-™-''«-^ 

«gned  by  the  defendant  hid  hV     '''""■«  ^P"P«™  I  in  writing 
\  parol,  and  contaiZ  tt  n'me"  ^fT""  '"  "'  *'  l"™«ff 


(")  f^'/>i  aujn-a. 

W  See  altw  ^rc/,er  v.  if„.,,^,  ...  r    j  v      - 
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sufficient   ineinorunduni,  followiiig    U'(irii»r  v.    WiUimjtou  (a) 
and  Smith  v.   iWk/c  (//>. 


Whtt  is  a  SiiiniifiiiY. 

The  note  or  moinurumluiii  must  be  signed  by  the  party  to 
hv  charged,  or  his  agent  in  that  behalf.  The  words  used  in 
the  17th  section  of  the  Statute  of  Frauds  were  "the  parties 
"  to  be  charged  by  the  contract,  or  their  agent  thereunto  law- 
"  fully  authorized,"  and  in  Jllai  v,  lieum't  {c),  in  1810,  the 
objection  was  made  that  the  words  of  the  section  required  the 
note  or  memorandum  to  be  signed  on  behalf  of  both  parties 
to  the  contract ;  but  even  then  the  C'onnnon  Pleas  treated 
the  question  as  one  concluti'Ntly  settled  by  inveterate 
practice.  *'  All  these  cases,"  Si.i(l  Sir  J.  Mansfield,  "  Kyertnii 
"  V.  Mattlu'tcs  ((/),  Si(iin(ki\^oii  v.  Jackson  (e),  and  Champion  v. 
*'  IHummev  ( /'),  suppose  a  signature  by  the  seller  to  be  suffi- 
'*  cient,  and  everyone  knows  it  is  the  daily  practice  of  the 
"Courts  of  Chancerj'  to  establish  contracts  signed  by  one 
"  person  only,  and  yet  a  Court  of  equity  can  no  more  dispense 
"  with  the  Statute  of  Frauds  than  a  Court  of  law." 

A  curious  question  was  made  in  the  following  case  as  to 
the  effect  as  to  third  persons  of  a  contract  of  sale,  good  as 
against  the  one  party  who  had  signed  a  memorandum,  but  not 
binding  on  the  other  party  who  had  not  either  repudiated  or 
confirmed  the  contract. 

The  case  was  ('o«/<'s  v.  Chaplin  (^),  in  1842.  The  plaintifVs, 
Coates  and  Co.,  verbally  agreed  to  sell  goods  above  the  value 
of  10/.  to  Morrison  and  Co, ;  they  sent  them  by  the  defen- 
dants, who  were  carriers.  The  goods  were  lost  on  the  way, 
and  the  question  was,  who  should  bring  the  action  against  tlit> 


(«)   M'arner  v.  WUHngtvn,  in  1806,  'Zo  L.  J.  Ch.  6«2. 

[h)  Smith  V.  Neale,  in  1857,  20  L.  J.  ('.  P.  143;  2  C.  B.  N.  S.  67;     see  also 
Lirtrpt^l  Bank  v.  EccUt,  in  18J9,  28  L.  J.  Ex.  122  ;  4  H.  &  N.  139. 
(c)  AlltH  V.  lienntt,  3  Taunt.  169. 
((/)  KyerUih  v.  Matthews,  6  East,  307. 
(f)  Sauiidersou  v.  Jackson,  2  B.  &  P.  38. 
(,/')  (.7«(m/'»V)i(  y.  rtiimmer,  1  N.  ii.  252. 
(</)  Umtes  V.  Chaplin,  3  (i.  B.  483  ;  6  Jur.  1123. 


f"IV.]   TORMAMTIKS   OF  THK   CONTn^r^ 

•HI-.   (ONTRACT—THK    srONATrRK.     7| 

carnorH,  Cuaton  or  Morrison      In 

«"«  a  carrior  for  n.-gli^,,,,',.  ,•     ,f  """■"''  ^ho  proper  party  to 

^-'••i-  In  thin  .uHe,VthM':;  77  "*; *'^'  ''""^"^-^ 

«"d  Co.  a  letter  -..utaininra  .  i  o  "" .  "  ''"''  "^"^  ^^'"'^'-n 
Morrison  and  C...t  tla-i  ^X  I'.'.t  "I  T' "  ""^  "«"'-^ 
t'x'y  h.ul  exerc.i.sed  no  elect  on  T,',  '''f  \""^'  ••^'  ^'"'  ''- 
t'-'  case  on  the  narrow  ,!  "na  ttt  .T"  '^  ^""''  ''^^^^'^'^'' 
evidence  that  C-oate.s  and n!  f''"  '^'^^  "o  distinct 

a".l  Co.  to  en,>lov  a  ^^^'^^^iTf^'l''  *"'"  ''''^•--" 
i*  "ece.s.an-,  hav;  hehl   lauhe  n  • '      '    P"''"^'^'  ^^^>-  ^^•«"'^. 
=..'ain.st  third  parties  t      1   7    '"'7-'  ''''  ""^  '^^''""^•^<I  (" 
and  buyer  («)  ^    "  "'^  '*"'"  ^^'"^  ^">di°g  "u  both  .seller 

a.-nt  (/,).     There  is  rn^  k-"'^''^'  "''  '^^^  '^^  ""'»^'  ^^  his 
signature  of  the  a^n"   Z7.  T'^"'""  ^"  «^"-"«  ^^^^  the 

principal,  than  t:To.-"lr:7"l" ''"^'^"^^^ 

nmde  M-ith  the  agent  is  Zltl.T""''  P'"P«^-ting  to  be 

always  be  done.  ''''''  '^'  P"""H,  and  that  may 

The  signature  of  the  name  n.ay  be  in  u-v.f 
and  ,t  is  imn.aterial  in  what  d- r   of  th     ,        ^^  ''  ^"  P""^' 
provided  there  are  cireum:tarsttowZTt\' ^^^^^^^^^ 
prmted  oy  .he  party  to  the  authentication  o    he      ?  "^^'" 

'tis  a  signing  and  not  a  subj£g  .htl    h        V 
reqnires  (.) ;  and  it  mattei-s  not  M-hether  thl  '"'*'"" 

the  beginning,  in  the  middio  .    u         '''gnature  is  at 

ment(,/).        ^'  '"''^'*'"'  «^-  «*  the  end  of  the  docu- 

Perhaps  the  case  of  Sauwlersou  x     T.  i        /  v    • 
'nay  be  considered  as  the  evfrl!-       '^"'■''■*''"  ^' ,  in   1800, 

h..s  been  earned      ]«..«;  '"^^"''' ^'^'^^ '^'^  ^^^^^^^^ 
_____^^;*;__^°^^  was  a  bill  of  parcels 

(«)  See  also  ««^„/„  y.  //„•,<„/  „„,/  y*.„.      ,.     ,,  ~  ~~ 

f)   \n,t.  V.  /V,>,7„r,  4  Tu„„t.  209.  "  ' 

n'i'«.'^'^  w.«.„^  ,„  ,„„„ ,  ,,,„,  ^„  ,^^^  ^^^  ^_  ^  ^^  ^^^_  ^  ^  ^ 

(')  .y««w,/.r«on  V.  Javkto,,,  3  B.  &  p.  2a«. 
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with  n  printoA  hpadini?,  "  Hought  of  .luckHoii  and  Iltiukin," 
th««  iiiuiu'8  of  tho  (U'fpnduntM :  tlu'  hlaukn  in  it  wtTo  tilled  up 
with  the  name  of  the  plaintiiT  and  the  ([uantity  and  pi-ieo  of 
the  j^oodw  bought  ;  it  was  tlu>n  delivered  to  the  plaintif!'. 
Lord  Eldon,  C.  J.,  Haid,  "  The  Hingle  (|iu>8tion  is,  whether,  if 
"  a  num  he  in  the  habit  of  printing  instead  of  writing  his 
'*  name,  he  may  not  be  said  to  sign  by  his  printed  name  u^ 
"  well  as  by  his  written  nanu\  ...  It  has  been  decide<l 
"  that  if  a  man  draw  up  an  agreement  in  his  omu  handwriting. 
"  b(>ginning,  I,  A.  IJ.,  agree,  &e.,  and  leave  a  place  for  n 
"  signature  at  the  bottom,  but  never  sign  it,  it  may  be  eon- 
"  sidered  as  a  note  or  memorandum  in  Mriting  within  tin 
*'  statute,  and  yet  it  is  impossible  not  to .  ?e  that  the  insertion 
"  of  the  name  at  the  beginning  was  not  intended  to  be  a  sig- 
"  nature,  and  that  the  paper  was  meant  to  be  ineompleti' 
"  until  it  was  further  signed.  This  last  (;ase  is  stronger  than 
*'  the  one  now  before  us,  and  affords  an  answer  to  the 
"  argument  that  this  bill  of  parcels  was  not  delivere<l  as  a 
"  note  or  memonindum  of  the  contract." 

In  Schneitler  v.  Noiris  (n),  in  1814,  there  was  a  similar 
invoice,  with  "  Bought  of  Norris  and  Co."  printed  on  it;  tlif 
body  of  it  was  tilled  up  in  the  handwriting  of  Norris.  Tin- 
King's  Bench  held  this  a  document  signed  by  Norris.  Lord 
EUenbonmgh  said,  "  I  cannot  but  think  that  a  construction 
"  which  went  the  length  of  holding  that  in  no  case  a  printinj:. 
"  or  any  other  form  of  signature,  could  be  .substituted  in  lieu 
"  of  writing,  would  be  going  a  great  way,  considering  how 
"  many  instances  may  occur  in  which  the  parties  contracting,' 
"  are  unable  to  sign.  If,  indeed,  this  case  had  rested  merely 
"  on  the  printed  name,  unrecognised  by  and  not  brought  honif 
"  to  the  party  as  having  been  printed  by  him,  or  by  liis 
"  authority,  so  that  the  printed  name  had  been  unappropriated 
"  to  the  particular  conti-aet,  it  might  have  aliorded  some 
"  doubt  whether  it  would  not  be  intrenching  on  tlie 
"  statute  to  have  admitted  it ;  but  here  there  is  a  signing  by 


(<()  S(J,>,fultr  V.  Aorrfs  2  M.  &  S.  ^Hil    See  also  Knins  v.  //-i/f,  Gl  L.  J.  U.  ]i. 
470 ;  [1892]  1  a  B.  593. 
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"  the  Htututa"  ^  ""'■"*  ""*»«  ""t  of 

-.t'-  b„.vo..,  at  tho  tine  o  ^nakt    t '     f  "l"'  "'"* 

a.;d  .ontaining  tho  tern...  ..f  ":^^;,.  '"'"''"  ''^'^r^' 
l'lanitilf'8  traveller  to  silm,  thi  '*'""•.  "'^  '^quested  tho 
-tained  tho  book    „  Z  tl  T''  "''"'  '^  '"'' '  ^•«'«-" 

said,  "The  eases  have  <ioeu^er  l^a   h  ^T.u^""'  ^^''"'S^'' 
"i"  the  beginning  or  mX't    1     "^V^' "^""^"'^^  ^ 
'•  binding  as  if  at  ttfooothin^^^^^  ''  ''  - 

•■  open  to  the  jur,  .^he.her  h  'n^C  h"  ""'•  '^'"^^" 
"  i^gularly  at  the  foot  me-mrf  K  l  """^  ^'*^'"g  «>ffned  it 
"  or  whether  it  was  left    n  ,  ^.'""'^  ^'^  '*  ««  i'  «tood, 

"be  bound  bv  ira?a  clllT  "''^  that  he  meant  to 
"-ti.sfied..the.i  LZlr^:tl  7'"?  *'*'  "^^^^''^^  - 
;;oMheeontraet,and^::^L:;:S.f^^^^ 

he  point  IS  in  effeet  decided  by  the     ses  of  S    '  ^"  '''^' 

"  parcels  M-as  held  to  be  a  snffi.;'^"     ^""''^  ^^"^  bill  of 
"  it  being  proved  that  f.  memorandu.n  in  .vritin^ 

"  over  to'  [h  h  r  la^'  ''T  "T"''  ''  ^^^^^^-^<l^ 
"  the  defendant  hiLflt  nd  ^i^  T?-  ""  ^'""^"  '^ 
"  by  the  plaintiff's  agent  •  hat  ^  ""  '"  '^^  «'^"«^^ 
^l_______«genK^^h^^  sufficient  to  show 

(«)  ^.-/.»«.«  V.  /Mrj,o,>,  H  L.  J.  Kx    IS^Tov     ,     ~ 
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*'  that  he  meant  it  to  be  a  momorandum  of   the  contrarit 
**  between  the  parties." 

These  three   decisions,  which,    considering   who   decided 
them,  comprise  a  very  great  weight  of  anthority,  are  per- 
fectly consistent,  but  it  may  be  observed  that  the  principU^s 
stated  in  the  judgment  of  the  Exchequer  are  far  stricter  than 
those  of  Lord  ¥Adon.     He  seems  to  have  thought  that  the 
name  of  the  party  appearing  in  a  document  recognised  by  him 
must    be  a   signature,  whatever   the   intention   was.      The 
Exchequer  only  say  it  is  a  signature  when  recognised  as  a 
binding  memorandum.     Lord  Ellenborough  seems  to  have 
decided   Svhwithr  v.    Xom's  (a\   on  the   principle  that  the 
circumstances  there  shoMed  that  Xortis  had  "  appropriated 
"  the  printed  name  to  tlie  purpose  of  exhibiting  his  recogni- 
**  tion  of  that  particular  contract,''  a  phrase  which  seems  to 
mark  very  well  the  difference  between  signing  a  name  and 
merely  writing  it  (h).     It  is  to  be  observed,  that  the  appro- 
priation of  the  name  in  each  of  the  cases  was  simultaneous 
with  the  completion  of  the  instrument.     It  may,  perhaps,  bo 
doubtful  whether,  if  a  writing  containing  the  name  of  a  party 
is  complete  under  circumstances  which  show  that  it  is  not 
signed,  it  could  be  converted  into  a  signed  document  by  any 
subsequent  parol  expressions  of  intention  whatsoe\-er.      And 
this  is  a  doubt  that  may  be  of  practical  importance,  for  Mhen 
one  party  only  has  signed  a  memorandum,  which  to  be  a 
memorandum  of  the  bargain  must  contain  the  name  of  the 
other  party,  the  contract  is  good  or  not  at  the  election  of  the 
non- signing  party.     But  it  has  never  been  decided  that  the 
party  having  by  word  of  mouth  clearly  and  unequivocally 
expressed  his  election  to  hold  the  signer  to  his  bargain,  was 
more  bound  than  before.      There  seems  no  legal  reason  why 
he  may  not  keep  the  signer  (»f  tht;  contract  bound  till  the  last 
moment,  and  then  adopt  or  repudiate  the  contract  as  he  may 
think   most   convenient   for   himself,  or   if  malicious,   most 
inconvenient  for  the  party  who  has  signed.     If,  however,  a 


(/()  ,sv/(,„,./fr  V.  Si^rtii,  2  M.  &  S.  28a 

(/.)  iSw  .V,.r/./.y  V.  «.*»f,  44  I,.  J.  Ex.  40  ;  L.  R.  10  Ex.  Md,  poit,  p.  Ml 
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«o«g„iti„„  of  „  e„,„„,ct  eoutoiniug  his  n,„no  is  „  si„„„„,^ 

In  the  last  caso  on  this  subject,  IMhsb,  v.  //.«H«,   in 
1900,  the  buyor  had  Avritten  an  offer  to  Lmh... 

the  top  tho  seller's  ,,ri„to,l  „„mo  ami  ad,I.o.«  and  it  t^Th  l 
.  .t,  a,  the  seller  had  ,.„t  written  an,  pan  „',  the  Lumtt 
there  had  heen  no  appropriation  hy  him  of  the  printed    .me 

:.  ';i^r;r .:  °""  """""■'■  -■ '-" "" »» ^'-^''-.-is 

It.  the  cjase  of  .W,r,  v.  «,„„,,  „„.,  „„,„„„  ,  .,,„,.,,,., 

n  18,4,  the  signatur,.  was  n,«n  the  ,„en,on„„l„m,  but  no 
...;thep„rp„o„f  ™.og„i.i„g  ,he  ,.„„,„,     ,,,  »'  »»' 

™ga  snhseqnent  aet,  an.l  it  was  held  ;.ffleie„,.   "flZ 
Hudson  employed  Kddowes  to  sell  a  ship  to  Stewart     Z 
«iMgn.Ki  n-emorandnm  of  the  proposed  terns  was  submitte, 
N.bt™-art   who  made  .,n,e  altemtions  in  it  and  sisneH 
The  altenmoa,  we,.  a„b,e,,„..„tly  struek  ont  with  his Lsen, 
ad  th.  memomndnm  was  sent  to  Hudson,  who  n.ade  some 
..ther  al  erafon.  and  returned  it  to  Kddowos,  who  signed  it 

.nthe  aleratou,  „„a  „,,p„,,,,,  „,  ,^^  „„„    'j 

«b,eete,l  for  Stewart,  in  the  aetion  to  reeover  the  Udanee  , 
he  pnrehase-money,  that  ,„,rol  evidenee  to  sl,ow  that  he  had 
..pne-eed  m  the  eoutraet  as  altere,l  was  inadmissible.     B,rt 
he  Court  held  that  „  was  admissible,  Coleridge,  C.J.,  saying 
1  here  was  no  varm.ion  of  the  eontraet,  for  the„.  w,  s  m 
.on  me    be,w„,„  ,ho  parties  until  the  proposal  was  suh! 
antted  to  Stewart  and  Stewart  on  meeting  Mdowes  agre.!^ 
hat  h,s  ha„dwnt„,g  should  o,K.m,„  as  „  signature  tolhat 
then  beeame  a  complete  agreement  U.fween  the  ,Mrties." 

(o)   Iliirlclr$hy  V.  HixJ.;  H'i  L.  X.  17. 

('')  Uliiiupra. 

(r)  SUu^rt  V.  KMo,.^.,  Hurls,.,,  V.  SUu^rt,  4a  I.  J.  C.  P.  m  ;  L.  R.  9 C.  1>.  m. 
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Any  mark  which  is  intended  to  be  a  signature  is  suffi- 
cient [a) ;  but  there  must  be  something  which  is  intended  to 
bo  a  signature;  a  mere  description  will  not  satisfy  the 
statute  (/>). 

And  most  probably  a  stamp  intended  as  a  signature  would 
be  sufficient,  for,  as  Willes,  J.,  said  in  liennett  v.  Britmfitt  (<•), 
"  The  using  a  stamp  is  only  a  compendious  way  of  writing 
"  the  party's  name." 

In  Geary  v.  I'hjisir  (</),  in  1820,  Abbott,  C.  J.,  said,  "  Ther.- 
"  is  no  authority  for  saying  that  where  the  law  requires  a 
"contract  to  be  in  writing,  that  Avriting  must  be  in  ink. " 
]n  that  case  a  promissory  note  had  been  indorsed  in  pencil. 


Who  is  an  agent  authorized  to  siijn. 

The  section  is  satistied  if  the  memorandum  of  the  contract 
is  signed  by  the  party  to  be  charged,  or  his  agent  in  that 
behalf.  There  is  nothing  in  the  wording  of  the  section  t<> 
alter  the  general  law  of  agency.  The  agent  does  not  reiiuiic 
an  authority  in  writing  to  enable  him  to  sign  the  note,  and  in 
Maclean  v.  Dunn  («•),  in  1827,  it  was  decided  that  in  this,  as 
well  as  in  other  cases  of  agency,  a  subsequent  ratification  was 
equivalent  to  a  previous  authority.  To  establish  a  subsequent 
ratification,  however,  the  principal  must  be  in  existence  wlitii 
the  contract  is  made,  and  the  agent  must  have  proposed  at 
the  time  to  be  acting  on  behalf  of  a  principal  (/ ).  The  fact 
of  agency  may  be  established  and  any  person  may  be  proved 
to  1)3  an  agent  for  this  purpose,  in  the  same  manner  and 
subject  to  the  same  rules  as  in  cases  of  agency  for  any  other 
purpose.  It  has  indeed  been  decided  that  the  one  party 
cannot  be  an  agent  for  the  other,  but  this  is  very  doubtful 
law.     It  is  quite  right  and  proper  that  such  an  unusual  thiiijj 


(a)  Itaktr  v.  Dtnlmj,  8  A.  &  E.  1*4;  llthhaw  v.  lAiuijfey,  11  L.  J.  Ch.  17. 

(b)  Stihy  V.  Sflhy,  :i  M«r.  2. 

(f)  Iti-iiiieU  V.  Unimjitt,  in  1N(J7.  37  L.  J.  C.  1'.  33;  L.  K.  3  C.  P.  31. 

(li)  (itiir!/  V.  Phytic,  j  B.  &  C.  237. 

(e)  Madeaii  v.  Jhimi,  4  Uiug.  ITI. 

(/)  Krighleif  V.  I>Hi'u,t,  70  L.  J.  K.  B.  «22;  [1901]  A.  C.  240. 
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US  intrusting  the  other  side  with  authority  should  be  clearly 
proved  ;  but  if  it  be  clearly  proved,  tho;e  is  nothing  X 
m  the  section  or  m  reason  to  make  it  void 

In  irn\,hty.  Da,n,ah  (a),  in  1809,  the  plaintiff  had  in  the 
presence  of  the  defendant  written  down  the  defendant's  name 
the^goods,  and  the  price.     The  defendant  looked  it  ove     S 
•said  one  of  the  figures  was  wrong.     It  seen.s  clear  that'  ih^ 
M-as  no  memomndum,  for  the  plaintiff's  name  did  not  appear 

r  ord  F.rT  r"'^'  ''"'  "*  '^'  '""^^  '"^"«^^^  description.' 

Loia  EUenWugh  nonsuited  the  plaintiff,  and  is  reported  to 

avesaul,  '  that  the  agent  must  be  son.e  third  peLon,    nd 

could  not  oe  the  other  c(,ntracting  party  " 

In /W,W,,v>//,„.  V.  Simmons  (h),  in  1822,  the  King's  Bench 

«  that  an  auctioneer  who  had  taken  down  the  highest 

b.dder's  name,  could  not  use  this  as  .  signature  when  suing 

m  his  own  name,  and  Abbott,  C.  J.,  on  die  authoritv  of  U'ri^ 

./>«,„«/,(.)   «aid,  ''that  the  agent  contemplat.l  by  /he 

some  third  party,  and  not  the  other  cntracting  party  on 
''the  i^..d.»  In  IVngJ,  v.  Danna,  (.),  Lonl  ElLboroiJ 
seems  to  have  been  speaking  of  the  difficulty  of  establishing 
such  an  agency  in  fact;  but  in  F,„rbro,l,.r  v.  Sanmous  (h)  it 
was  supposed  to  be  impos-sible  in  law.  The  ease  was  much 
questioned  in  liinl  v.  lioulter  (e),  but  it  has  not  yet  been 
overruled. 

In  Sharmany.  Brandt  (d),  in  1871.  the  Court  decided  that 
one  party  could  not  be  the  agent  of  the  other  for  the  purpose 
••f  signing  his  name,  but  none  of  the  Judges  gave  their 
roasons  for  so  holding,  and  some  .>f  the  Judges  based  their 
<lo(i8ions  on  another  ground. 

^Vhen  an  agent  is  authorized  to  make  a  contract  of  sale  he 
t.as  by  implication  authority  to  make  it  effectually,  by  s  gn- 
■ngjlu^note  of  it;  but  there  is  no  reason  why  a  spell 

{<<)   ll'riyhl  V.  !ku„Mh,  •>  Cwnp.  2»;j. 

('')  Furthnithtr  v.  Simim„i>,  j  H.  &  Aid   3-{4 

i")  Sharman  v.  limndt,  40  I,.  J.  (i.  U.  :„2.  j^.  „   ,.  q  j,  ..,,, 
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m 


authority  should  not  be  given  to  sign  a  particular  contract, 
without  giving  any  authority  to  make  a  contract  or  to  vary 
from  the  particular  one  already  made.  The  distinction 
between  the  two  sorts  of  agency  is  material ;  for  if  an  agent, 
having  authority  to  make  a  contract,  makes  a  mistake  in 
reducing  it  to  Avriting,  neither  he  nor  his  princijjal  can  show 
that  the  true  contract  was  diiferent,  for  that  would  be  contra- 
dicting the  written  agreement ;  but  if  the  agent  had  only  a 
special  authority  to  sign  a  particular  contract,  it  is  open  t<> 
the  principal  to  show  that  the  agent  has  not  pursued  his 
authority. 

An  auctioneer  is  an  agent  having  power  from  the  sellor 
to  sell,  and  having  therefore  incidentally  authority  from  him 
to  sign  the  contract.  It  is  also  established  that  the  highest 
bidder  at  the  sale,  by  the  act  of  bidding,  himself  makes  a 
contract  of  sale  at  that  price  subject  to  the  conditions  of  sale, 
and  gives  the  auctioneer  authority  to  sign  that  contract  si» 
made.  It  was  held  in  liird  v.  Hoiiltrr  (ti),  in  183.3,  thjit 
where  the  auctioneer's  clerk  was  seen  by  all  parties  to  lie 
taking  down  the  names  of  the  highest  bidders,  he  must  be 
considered  to  have  their  authority  to  sign  the  contract. 

But  it  is  plain  that  neither  aucti(tneer  nor  clerk  has  am 
authority  from  the  bidder  to  make  a  contract  for  him.  TIk- 
bidder  makes  the  contract  himself,  and  all  he  authorizes  is, 
that  the  contract  actually  made  shall  then  be  signed,  if, 
therefore,  the  auctioneer  signs  a  contract,  omitting  or  m[>- 
stating  the  conditions  of  sale,  he  has  not  pursued  his  authority, 
and  the  bidder  is  not  bound,  though  the  contract  on  the  face 
of  it  is  complete. 

These  points  were  all  decided  in  HiuJf  v.  Whitchoxise  (//i. 
in  1800.  Lord  EUenborough  said  that  whatever  might  haxc 
been  his  opinion,  if  the  matter  were  new,  he  thought  that  tlio 
practice  of  considering  an  auctioneer  as  agent  for  both  partic  s 
was  settled  ;  but  though  in  that  case  the  aucticmeer  liiid 
signed  a  memorandum  on  the  catalogue,  which  Lord  ElUii- 


(.()  Bill!  V.  B'jtiUcr,  4  B.  &  Ad.  AV.i. 
[I>)  JJniile  V.  ll'liitehtiuae,  7  East,  358. 


"  context  or  the  iTJ-     "Eternal  retenm-o   to    them    by 

-II.. i. M,  tTi" ""r^ " "•  -'■'■'■•■ 

■•  ll.o«,  couditiou,  th.t  the  sood»  Mere  ,  Jd  .         ■"" 

"  Iherefore  that  the  mere  writin  ,       ,1  ,    ""' "'  "P'"'"" 

"of  sale."  ''"r^ain  under  those  conditions 

It  is,  however,  to  be  renieniliPi-Prl   fi,  <■  *i 
the  auctioneer  has  author  ^^^^^'^^^^^^  7*-f  -^-'^ 
written  conditions  of  sale  exhibit!     !f  ''"''^  "^  ^^' 

wheu    such   a   contract    is   stld  t   tL""^^^^^^^^ 

I".y«"r  cannot  vary  it  bv  nronfT      ^  ""ctioneer,  the 

-ts  entered  u.t^  by  t^  of    uX T^f ''"^  ^^  "«-- 
auction  («).  ^  ^    "'^""^^  "t   the  time  of  the 

The  ease  of  Jiarthtt  v.  i'w,-,,^//  ,/,,    ,„   ,«.,,. 

^"rious  one.     There  the  uh«nf  ft-      , '  *''  ''"'  ^'^^^^^e^'  »' 

the  plauitift,  who  wus  going  to  sell  soi.u. 


«   .Ve  /.Mtn,  V.  SMtn»,  2  (>.  &  J.  440 
,*)  /AiW/ett  V.  /'«r«W/,  4  Ad  *  El    -.»•> .  , 

^^-  i'ii  ;  [1894J  2  Vh.  31«.       ■  "^  ■^'-  ' ''-  «*-  "»'««  *<m*  v.  Z«;<,„/r„y,  w  J,,  j. 
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goods  by  auction,  owed  money  to  the  defendant,  who  pro- 
posed to  purchase  some  of  them,  and  before  the  euction  took 
place  thev  agi'eed  that  the  goods  purchased  shouhl  be  net  off 
against  the  debt.  The  conditicms  of  sale  stated  that  the 
goods  were  to  be  paid  for  on  delivery.  It  was  argued  for 
the  plaintiff  that  evidence  of  this  agi'eement  should  not  have 
betai  admitted,  as  it  went  to  qualify  written  evidence ;  but 
the  Court  thought  it  was  properly  admitted,  for  the  defendant 
had  not  in  fact  contracted  according  to  the  conditions  of  sale, 
but  according  to  the  agreement. 

Although  an  auctioneer  has  authority,  while  the  sale  is 
going  on,  by  general  custom  recognised  by  the  law,  to  sign 
as  agent  for  both  parties,  the  auctioneer's  clerk  has  no  such 
authority  ;  but  he  may  be  specially  authorized  (a).  Prhiin 
facie  he  is  the  auctioneer's  agent  only. 

In  Meirs  v.  Can-  (fc),  in  I80O,  the  defendant  called  on  the 
auctioneer  the  day  after  the  sale,  and  asked  what  lots  weii- 
unsold.  The  auctioneer  pointed  them  out  on  the  catalogue, 
und  the  defendant  agreed  to  purchase  some  of  them.  Tho 
auctioneer  then  Avrote  the  defendant's  name  opposite  thciii. 
'^rhe  Court  held  that  there  was  no  evidence  that  the  auctioneer 
was  the  agent  of  the  defendant  to  sign  his  name  (e). 

In  (hithain  v.  Miisson  (</),  in  1831),  and  (indiam  v.  l-'nt- 
nrU{e},  in  1841,  where  a  memorandum,  in  which  the  plain- 
tiff's name  alone  appeared,  had  been  signed  by  Dyson,  tla 
plaintiff's  agent,  it  was  argued  for  the  plaintiff  that  his  agent 
had  in  fact  signed  as  agent  for  the  defendant,  but  the  Conit 
in  both  cases  thought  there  was  no  evidence  of  it. 

IJlackbiu-n,  J.,  speaking  of  these  cases  in  Dunell  v. 
J-A'tins  (/),  said,  "  The  signature  was  that  of  Dyson,  the  agt  iit 
"  of  the  seller,  put  there  at  the  request  of  Musson,  the  buyer, 
"  in  order  to  bind  the  seller ;  and  unless  the  name  of  Dyson 

{a)  reine  v.  CVr/.  43  L.  J.  Q.  B.  o2;  L.  R.  9  Q.  B.  2lo,  in  1874.  Str  alsn 
Ovabfll  V.  Arrhtr,  2  Ad.  &  El.  600. 

(i)  Meif»  V.  Carr,  26  L.  J.  Ex.  29;  1  H.  &  N.  484. 

(c)  8ee  also  (hiiham  v.  Mumm,  in  1849,  6  Biug.  N.  C.  603. 

{d)  (hahiim  v.  Mutton,  5  Bing.  N.  C.  603,  atite,  p.  56. 

(f)  (Inthuvi  V.  Frrtuttr,  ;i  V.  &  G.  368,  antf,  p.  56. 

(/)  Durrrll  ▼.  Ki-ant,  31  L.  J.  Ex.  387;  1  H.  A  C.  174. 


<'H.IV.]  FORMALITIES   OF   THE   CONTRACT-AOENT  TO  SION.     81 

;;  was  nso^d  as  equivalent  to  Musson.  there  was  no  signature 

equ  valent  to  'for  or  per  pro  North  and  Co,  J.  Dyson  *  " 
Ihe  p  amtiffs  can-ied  on  business  as  x\orth  and  t'o 

thepl^;;i;  ;•  f  "'•^^''^  "^  T^^  '^^^  defendant  went  with 

the  plaintitf  to  the  premises  of  a  hop  factor  named  Noakes 

and  agreed  to  purchase  some  of  the  plaintiff's  hops.    Noako; 

hen  made  a  memorandum  in  his  book  beginning  -  Melrs 

It.  At  the  defendant's  request  he  altered  the  date,  for  the 
purpose  of  altenng  the  time  of  payment.  He  then'tor  tie 
.nemorandum  from  the  counterfoil  to  which  it  was  attached 
and  gave  it  to  the  defendant.  The  counterfoil  was  filled  .P 
as  follows:  "  Sold  to  Messrs.  Evans,"  &c.  There  was  1 
signature  by  the  defendant  himself,  kackbuit  J  in  de  ! 
vermg  judgment  said  that  "Xoakeswas  not  a  br;ker  who 

to  sign    or  both   parties,  and  therefore  the  question  was 
whether  there  was  any  evidence  that  he  had  been  autho- 
''IlteCrV    "'r^'"-^''^  ^"^^  *"  «ign  his  name,  a^l 
•'t  this,  a  new  trial  Mas  granted  "  (b) 

.Mo7^^  ]-!'T^'^'  ^?   ^'"'^'^^^  plaintiff's  traveller 
lied  on  the  defendant,  and  agreed  for  the  sale  of  clocks 
I  <•  then  wrote  m  duplicate,  on  a  printed  form  headed  Mith 
the  plaintiff's  name,  the  particulars  of  the  sale  and  the  name 
and  address  of  the  defendant.    The  defendant  contended  t" 
this  was  nothing  more  than  an  invoice  or  bill  or  m4s  not  a 

.  ut,  ui     the  Court,  consisting  of  Bramwell,  Pigott.  and 
I'ollock,  ]JB.,  M-ei^  of  the  same  opinion.  ' 


>')  /^.rrelf  y.  E,-a„»,  ;,1  L.  J.  fi,.  ...g-.   ,  jj^  ^, 

V  t:x  ::'=:-«  '^:T\^  i^/f  --  •-= « i^-  t.  !««. 
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signed  by  ,hr.t U„te*:St.,tld  ^^7°""'".  ™' 
held  that  the  actual  oontrael  coald  be  previa     I,  "„ T 

reference  madp  tn  fhn  *         '"  "one  ot  the  letters  was  anv 

..ei.i.hat%r„:<:^dr.°4TrZt™r;;-i:,z 

*     .„,'  „T.aH»  tTtf  "'""r"?  *"'  '"^'"  -'  -  - 
'0  the  o*r  f^;-;:  '^J^^^^^  "■™-'"-  »•■'  i"  -lation 
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Presumption  as  to  contents  of  memorandum  withheld  bif 
defendant.    In  Ockley  v.  Masson,  6  O.  A.  R.  108,  a  sale  was 
made  to  the  plaintiflf  by  the  agent  of  the  defendants.  The 
sale  was  entered  in  a  book  by  the  agent,  but  the  book  was 
not  produced  at  the  trial.    The  defendants  admitted  havinj? 
received  the  order,  but  they  had  written  to  the  defendant 
disapproving  in  part  of  the  transaction.    Plaintiffs  souglit 
to  hold  them  to  the  whole  bargain  as  made  by  the  agent, 
and  the  question  arose  as  to  the  fact  of  the  agency  and  tli. 
sufficiency  of  the  proof  of  a  memorandum.    This  was  suj) 
plied  by  admissions  of  the  defendants  as  to  a  letter  havin-: 
been  written  by  Kerr  reporting  the  sale,  the  letter  not 
having  been  produced  although  called  for  under  notice  to 
produce.    The  court  held  that  it  might  presume,  if  necos 
sary,  against  the  defendants   who    were  withholding   tlu" 
letter,  that  it  contained  the  terms  of  the  sale  and  at  tho 
prices  named  in  the  list  produced  by  the  plaintiff  of  tli.> 
things  ordered  by  the   defendant,  the   defendants  haviim 
withheld  the  letter.    In  short,  as  summarized  in  the  jud-r 
ment  of  the  court,  the  plaintiffs  relied  on  a  sale  made  In- 
the  agent  and  on  his  memorandum  thereof  communicatoii 
to  the  defendants  and  acknowledged  in  their  letter  as  havinsr 
been  reported  to  them.    Of  course  their  repudiation  of  tlu- 
bargain  was  a  nullity  if  it  had  been  validly  made  by  their 
agent. 

Letter  repudiating  obligation  may  he  a  memorandum  la 
satisfy  statute.  Letter  of  agent  to  principal  may  be  a 
memorandum  of  principal's  agreement  with  another.  In 
the  case  already  referred  to,  6  O.A.R.  108,  for  non-deliv- 
ery of  groceries,  it  was  shown  that  one  Kerr,  who  made  the 
sale  as  agent  for  tihe  defendants,  had  entered  the  sale  in  a 
book  which  was  not  produced ;  but  plaintiff  produced  a  copy 
of  the  list  of  the  things  ordered,  and  their  prices.  Kerr  sent 
the  order  in  a  letter  to  the  defendants,  who  thereupon  wrote 
plaintiffs,  saying  that  Kerr  had  reported  a  sale  which  they 
(the  defendants)  could  not  approve,  but  would  accept  for 
certain  articles  enumerated.  Plaintiffs  insisted  on  the 
completion  of  the  order  in  full,  and  the  defendants  pan- 
celled  it  altogether.  This  was  held  to  be  a  sufficient 
memorandum  of  the  contract,  notwithstanding  the  dofen 
dants'  disapproval,  therein  expressed,  of  part  of  the  order. 
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ia  Broom >,  uAl  vi,,!        n  "*  '"""'' '"  *«  ""'^^  "*"i 
"  the  contract  under    he  ,/nVr*"''  ^  memorandum  of 

;'  p-pose  Of  ^^:^:^:t:.:t%^'^j^  that 

"  -Titin^  if  there  is  an  adrnTs^oI  If  H,  "^^7''«"'^""^  in 
"  essential  terms  are  stated^''  B^f.  It  '*' u '^"^  '°^  '*« 
randum  in  this  case  w«,Tf    .•      u         *^''"^^*  ^^^  "'emo- 

anthoritv  of  4e  aL^t   «!f  7  ^'"'"'^  '*  ^^P"^'"*-^  the 
-^  "^  i"f  a^ent,  and  as  to  cases  snf>li  no  r^-i 

•"^"•'v/eM^  and  others  referred  to  in  7>,l  ''^'^  "^ 

saifl:  "  In  the  cases  InJh^Tl  *^*  "^unient,  he  had 
"  ''ircumstanoes  has  been  h^M  T-"^''°"^""  ""^^•'  ^"''h 
"  found  the  Ob  ection  was  n^t  TT.'''"/'  '*  "'"'  ^  ^^''^'^-  ^^ 
"  tract  but  to  ime?hin?irl  r  ^"  '*'^'"^^"*  ^^^  the  oon- 
"  formance  of  U^>     The  nr'        '^  '"''""  '^'"'^  '"  ^^e  per- 

■'tnins  all  that  the    IflZ       '^"^"''°°  ^'•"^'^^'^  't  con 
"  statute  dm  Lave  beenU''?"T'    "''^^    ^^^^^  the 
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'*  a«  a  vendee  of  goods,  to  the  effect  that  an  allej^ed  agent 
*'  of  the  ven(h'e  had  agreed  to  purchase  from  the  vendor 
"  certain  goods  for  a  certain  price,  wouhl  be  admissible  a-i 
"  evidence  against  the  vendee,  altliougli  coupled  with  n 
"  repudiation  of  the  authority  of  the  alleged  agent,  and 
"  would  be  binding  on  him  upon  the  agency  being  proved 
'•  (itiiindr.  Xo  doubt  the  whole  conversation  in  which  sndi 
"  a  statement  might  occur  might  be  brought  out  by  tin- 
"  party  making  the  admission,  but  the  repudiation  of  th- 
"  agency  could  not  be  conclusive,  and  it  would  be  open  In 
"  the  other  party  to  controvert  it  by  other  evidence  nn.| 
"  there  could  be  no  possible  reason  why  the  admission^ 
"  made  by  the  other  party  to  his  own  prejudice  should  not 
"  be  used  against  him  because  coupled  with  a  denial  of  lii^ 
"  liability.  If  this  could  be  done  irrespective  of  the  statute, 
"  then  the  enactment  by  requiring  the  admission  to  be  in 
"  writing  cannot  have  altered  the  law  of  evidence  as  to  tlif 
"  admissibility  and  elTect  of  admissions,  which  must  be  the 
"  same  whether  applied  to  written  evidence  required  by  the 
"  statute  or  to  parol  admissions  in  cases  to  which  the 
"  statute  is  inapplicable." 

The  memorandum  must  indicate  the  parties.  In  TT7//7- 
V.  TumliH,  19  ().  R.  513  (18JK)),  the  memorandum  of  s.ile 
of  a  stock  of  groceries,  provisions,  etc.,  was  signed  by  tlic 
defendant,  in  which  the  stock  was  fully  described,  and  l.y 
the  agreement  the  defendant  was  to  take  in  payment  for 
said  stock  one  hundred  acres  of  land  occupied  by  Richnnl 
White,  being  the  lot  shown  to  me  by  W.  White,  etc..  .ti', 
The  memorandum  was  signed  by  McMahon,  the  assignor 
and  alleged  agent  of  the  plaintitT,  after  the  signature  of 
defendant,  and  McMalion,  some  time  after  the  memoranduni 
was  signed,  wrote  a  memorandum  on  the  same  pjipir. 
agreeing  to  purchase  "  the  above-mentioned  stock,  iind 
•'  to  convey  the  land  intended  to  be  taken  in  excluui^'i'." 
This  was  signed  by  ^^c^rahon.  It  was  held  that  tlie 
memorandum  was  insufficient,  for  not  indicating  the  otlior 
party  to  the  agreement.  "  Evidence  may  he  given  to 
"  identify  one  of  the  parties  named  or  described  in  the 
"  memorandum  of  the  bargain,  but  not  to  supply  infonna- 
*'  tion  in  that  regard." 
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panics  at  the  time  the  wr  tinir  was  mmh.    Mw.     • 

«f  r...ml  ,.vi,lo„oo        '        "■'  "'""'  '""■n"-<^"'"  l'.v  .1.0  use 

»""/''.    Tlie  English  case  of  IF 7  ""  '■''"''•«^' 

-.1-    1  /-'"^'"s"  ease  ot  I*  illiams  v.  Jonhni   C^  Ch   n 

'iH'  case  of  IVhite  v.  r«,„„//„   iq  o  r  .if!"*'*^-'  *^"'-    f" 

•";  .nemorandum  was  dejl^tive  whet  ;\;  ^^t  T  '  "\"* 
"li<»'n  the  offer  was  marie  whir-l,  „f  ,    ,  ''""^  *" 

"•'-'■  Rovd   C    sai.l-' V  «ft*''-«-ar.I.s  became  a  con- 

-[<   '^^  i^nd  Richard  V.  St ilhn II  80  R   '-.i,      ' '^''"*'^^'^' 

H.-.,-™:  "a  so  all  tW,^    Shnv.  N  pi„i„„  f„,  „„  „„„  „f 
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"  list  made  out  last  summer,"  etc.,  etc.  It  was  held  that 
this  memorandum  sufficiently  described  the  plant,  which 
could  be  easily  identified  by  parol  evidence,  as  being  that 
specifically  described  in  a  certain  writing  which  acconi 
panied  the  contract,  and  which  was  signed  in  the  firm'-* 
name  and  by  the  purchaser.  The  further  point  would  seem 
from  the  headnote  to  have  been  decided  that,  although  the 
memorandum  would  import  pt'inia  facie  a  down  payment 
of  the  $15,500,  parol  evidence  could  be  given  of  the  terms 
of  credit  to  be  allowed;  but  it  appears  from  the  judgment 
that  the  terms  of  credit  were  set  forth  in  memoranda  put  in 
evidence  signed  by  the  defendant  firm. 

Parol  evidence  of  ivarranty  puor  to  written  contract 
The  introduction  of  parol  evidence  of  terms  not  included 
in  the  written  contract  of  sale  raises  a  difficult  question, 
the  general  principles  with  reference  to  which  are  matters 
for  treatment  under  the  law  of  evidence.  The  rule  is  stated 
in  the  text  at  page  119. 

In  Xorthey  Manufacturing  Company  v.  Sanders,  31  0.  H. 
475   (18f»8).  the  contract  was  for  the  sale  of  a  gasoline 
engine,  with  a  pump  standard.    The  quality  and  standard 
of  the  engine  were  fully  described  in  the  written  memor 
andum  of  sale,  and  there  was  a  condition  for  a  trial  bv 
the  purchaser,  with  written  notice  in  the  event  of  its  being 
unsatisfactory,  whereupon  the  purchaser  should  have  the 
right  to  a  new  engine  unless  the  defects  could  be  remedied. 
The  purchaser  was  allowed  at  the  trial  to  give  evidenoe 
of  a  conversation  previous  to  the  making  of  the  contract, 
in  which  the  agent  had  represented  that  the  engine  would, 
when  attached  to  the  pump  which  was  used,  pump  water 
sufficient  to  supply  250  head  of  cattle,  and  the  jury  wore 
told  that  if  they  believed  this  story,  the  vendors  could  not 
recover,  and  the  purchaser  would  be  entitled  to  daniairt's 
on  hi.s  counter-claim.     The  court  held  that  this  evidence 
had  been  improperly  admitted.    Per  Street,  J.:  "  The  snh 
"  was  of  a  specific  article,  by  description,  and  the  contract 
"  must  be  taken  to  cover  the  whole  contract  between  the 
"  parties.     The  article  which  the  plaintiffs  undertook  to 
"  deliver  was  a  one-horse-power    gasoline    engine,  with 
"  pump  standard,  and  it  is  not  pretended  that  the  article 
"  supplied  does  not  answer  this  description."  The  neirntia 
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eluded  in  the  writing      ^  ^^^'"«^  *°  the  terms  in- 

"ess  in  Montreal  .sold  a  Jot  of  ml'oh      ^^'"^'^'  ^°'°^  busi- 
doing  business  in  Windsor  ^Wa  t°r'''  *^/^'  ^'efondants, 
;-saeted  throng*  plai^tiW^^rgett^rn,  Th'^  '"'"^^^^  -- 
\  defendant  was  in  the  form   -  pL      .    ^°'■^^^  «'>ned 
•  horse-power  engine  for  ^l  'i         ^^^  ^"™'«h  one  fiftv- 
"  delivered  in  uS^  sl^;:^Z\''T  ^°  ^^^  '-"  ^"o. 
"  possible."   Defendants  wraJw:.'',  "^'^  ^«  --'^  as 
agreement  that  the  machine  wL"  be  n«-^  T'  "^  "  P^'^' 
b»t  by  a  set-off  of  a   crusher   ^      VJ.^  ^°'  °°*  '»  «ash, 
plaintiffs  owed  them  for^^afntiffs  dl       k '^  '"^P^^^^  the 
same  name  as  a  Toronto  fimt  w^W.'"'^'' "°^^'- ^^ 
^rusher.    The  Supreme  CourToJ  V      t  ^^'^  ^«^  ««Jd   a 
'J'v.de<]  on  the  question  as    o    L  al^         '  "'^  ^"^"-^ 
"f";.^' but  the  Supreme  Court  of  rn'?'""  °^  *^^  P^rol 
">  holdmg  that  it  had  been  proper!  vrP.'  T'  ""'°''"°"« 

on  a  contract  for  the  sfle  of  thf  1  T^'f'    ^°  «°  action 
"o'es.  it  appeared  that  the  sold  ^nt      ^l  ^""^^^  «"d  sold 
erable  at  Afontreal  afloaT-  n„         ^  ?^^^  *h«  ^heat  deliv 
"of  August  next,"  veil  to  bT"''  '."'"^  '^'  «"t  ha^ 
seller),  while  the  bought  nn/.   ^"/^^d  (meaning  bv  the 
"  first  half  of  AuZtLTf"^^'  '*  deliverable  -  during 
h;-;'  to  be  a  mater^  laTanct  tf  C^  ^*""    ^hfs  -f 
•  By  the  seller's  note,  he  ^s  tolj'    ^""V^'^  '^'  ^'^tract 
y  arrived  in  the  first  iTaTf  of  1  '''  ^ '"^^^  ^^^"ever 
"note,  the  delivery  was  to  hT    t"^""*"    ^-^  ^^e  buver's 
:;;•"  the  first  half  of  August     n^^"^'  *^«  ^«"«r  ^ 
-o  very  different  th^    micT'l^f  ?. '°  "'  *^^«^  «r« 
,  Jen.  can  be  said  to  contain  Zjf     ^  *^^  ^^'^  writings 
J»';  two  instruments    ogVefa^e'^        *'^  ^^'-'^^'^^ 
..  n^'-'fect  agreement.     When  thev  ^i"^""""^  t°  form  a 
"rospeet  the  result  is,  Ze  tl  ^'"^f    '"    "^  ^«terial 
^'-^.  31  U.  c.  Q.  B.  379  (1871  )        '°°^'""'*"   ^""-'•^  v 


tflAFlKK  V. 

<'»'  BROKKRS,    THEIR   ntu.x:. 

™-'".ner,  o„„„„g  to  „,  „„1„!°, "'  "■"  .•*■»•«'  of  finding  i 

»"'!  «hm  thi,  i„  the  e,«.TT  ,*""•■"*"<"•>"»■, 
;«"«  h<«.ne  .0  that  of  the  :,he"  *'"™  "T"''  "" 
I"  "Oil  dear,  the  buyer  to  h,.v  T  ™"  "'"'•'"  «*k" 

'"""1  i..  the  broker  I  nndeXtoT  "'"'  "  ''"•"''  >«  " 
•l'l««teinlei«,|,;   the  br„k!r  .t  '°/™"'°'^  "'  onee  the«, 

"»'-  Uh  partio.  ^,'2kl^"  ,'.'"""  °'  ""  ™»'""t, 
«'l"-ivelv,  there  iriothin     ,      "'""  **  "«""  ''^'  ™«  P«rty 

"'  '■■••-  P-rtie-rn'tr-z :  xrh^"  ••"'  --« »^' 

>""••    The  broker  who  iitrrj  ,  """"^'"  "■*  «"•' 

-  ^-t.  mut  w  .he »«:;  ':^,r.: '  "•  "•",'^" »"-  "■- 

"gent,  and  hii«  only,  m  settling 


I 


I 


•iS  ■; 
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what  the  price  is  to  be  ;  but  when  that  iH  agreed  upon,  he 
r  ay  well  be  agent  for  both  buyer  and  seller  in  seeing  that 
the  terms  of  the  contract  are  clearly  understood  and  made 
binding  in  law. 

These  considerations  show  the  extent  to  which  it  is  p()ssn>lo 
for  a  broker  to  be  agent  for  both  parties,  and  the  practitul 
question  how  far  the  broker  actually  is  agent  for  one  party 
or  for  both  depends  upon  actual  agreement  or  mercantif.' 
usage.  There  can  be  no  doubt  that  the  seller  and  bu^cr 
might  give  the  broker  authority  to  bind  them  by  anv 
memorandum  whatsoever,  and  if  so  they  would  be  bound  l.y 
any  complete  memorandum  signed  by  him ;  and  there  can  bV 
as  little  doubt  that  if  they  prescribed  to  him  a  particular 
form  in  which  alone  he  was  to  bind  them,  he  could  bind 
them  by  a  memorandum  in  that  form  and  by  no  other. 

In  tlie  absence,  however,  of  express  directions,  he  wliu 
employs  a  broker  (or  indeed  any  other  common  agent)  must 
be  taken  to  give  him  authority  to  act  for  him  in  the  maunc  r 
in  which  such  agents  ordinarily  do  act,  and  *he  other  party 
who  treats  with  him  has  a  right  to  assume  that  the  broker 
has  such  authority  from  his  principal,  and  to  hold  tli.> 
principal  bound  by  all  acts  of  his  broker  not  exceeding  tln.t 
apparent  authority :  if  the  principal  did  in  fact  limit  the 
broker's  authority  more  than  usual,  it  was  his  business  to  sw 
that  the  other  side  knew  of  such  an  unusual  limitation ;  i.ii.l 
in  precisely  the  same  manner  the  customer  who  enters  into  :i 
contract  through  the  medium  of  one  whom  he  knows  to  U- 
acting  as  broker  for  another  does  by  that  very  act  apparonflv 
confer  on  him  atxthority  to  bind  the  contract  in  the  maiiner 
in  which  brokers  usually  bind  it.  A  person  employed  in 
the  capacity  of  broker  may  have  authority  from  his  principal 
to  bind  the  contract  in  an  unusual  manner,  but  such 
authority  cannot  be  implied  from  the  mere  relation  ,. 
principal  and  broker,  and  requires  to  be  proved  by  sometlmi; 
more  than  the  existence  of  that  relation. 

The  question,  therefore,  is,  what  is  the  customary  authciitv 
of  brokers?  This  may  seem  to  be  a  mere  question  of  ta.t. 
and  so  It  originally  was,  and  still  to  some  extent  is;    i..,; 


an 
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"•after  c.f  W(«).  ^"'''''""^  ^"^^^'^  notice  of  as  a 

The  convenience  of  this  is  obvious  for  if  if  .. 
to  prove  as  a  matter  of  fact  whJ        T         ^""^  necessarj- 
f'rokers,  attorneys,  bankTr^^^   "•'  !f «  ^"^t^'"^  o^  facto.;, 
trial  in  which  q-tio't^.rX^^^^^^^^  r.  '^''^ 

expense  would  be  intolerable  '  ^^^  ^^^'^^  «»d 

•l-t  which  i,  ,.ke„  a.  ,hT  tariff  ?r,""'°'"  "'  "^"'  ""'^ 

Weh  partie«,  but  there  !,  1    ^'^i*"'"'' "'■"«<'"«''»  bind 

what  are  ^^''^r.JZioU:^^:,'"'::'^  '"  ""^'"^ 
It  wil    be  seen  fro,.,  th.  ^ne  orokers  authonty  to  do  so 

-n  settled  :itz  r:,m  r  d "  r  r° ''"•°«'  - 

.^main  i„  d„„,„  ,„,  .o^T"^' '" ''""H  and  probably  will 
."-.ntil.  u^  ,,„  be  ™  Sid      "  '""^  '"  "•"»•'  "«' 

Although  by  the  Loudon  Bi„to«'  Dr.. 
"J  <he  London  l.roker,'  Me    W  „t  If "'  "'  '»'*  <'"■ 

(<•)  4"  Vict.  c.  3. 


Ill 
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(I'jsirahle  to  retain  the  following  passages  in  the  original  text 
relating  to  that  control,  for  they  throw  considerable  light  on 
the  vexed  question  what  is  the  menjorandum  of  the  contract 
made  by  a  broker,  and  more  especially  as  it  appears  to  be  the 
custom  of  brokers  since  thp  passing  of  the  Acts  to  keep  a 
book  and  note  the  contracts  in  it  in  the  same  manner  as  thev 
were  compelled  to  do  prior  to  the  passing  of  the  Acts. 

The  effect  of  those  statutes  was  to  prohibit  any  person  from 
acting  as  broker  within  the  City  of  London  and  its  liberties, 
unless  previously  admitted  by  the  Court  of  Mayor  and 
Aldermen,  "under  such  restrictions  and  limitations  for  their 
"  honest  and  good  behaviour  as  that  Court  shall  think  fit  and 
"  reasonable."  The  most  important  of  the  restrictions  and 
limitations  imposed  by  the  Court  was  that  the  party  should 
execute  a  bond  providing  for  his  good  behaviour;  from  17(18 
to  1818,  the  bond  was  in  a  form,  which  may  be  found  in  a 
note  to  Kemhle  v.  Atkins  (a).  Amongst  other  things  it  was 
conditioned,  that  **  he  shall  keep  a  book  or  register,  :ji.l 
"  therein  truly  and  fairly  enter  all  contracts,  bargains,  aii<l 
"  agreements  made  by  him  within  three  days  at  the  furthest 
"after  making  thereof,  together  with  the  names  of  tli.' 
"  respective  principals  for  whom  he  buys  or  sells,  and  shall 
"  upon  demand  made  by  either  of  the  parties,  buyer  or  seller, 
"  concerned  therein,  produce  and  show  such  entry  to  thiin, 
"  to  manifest  and  prove  the  certainty  of  such  agreements." 
There  is  no  mention  in  the  old  bond  of  any  contmct  not(  s. 
In  the  year  1818  the  regulations  M'ere  altered,  and  the 
amount  of  the  bond  much  raised  ;  the  condition,  also,  Mas 
altered  in  several  respects.  The  part  of  the  new  condition 
relating  to  the  present  subject  is  as  follows  — "  And  shall 
"  keep  a  book  or  register,  intituled  '  The  Broker's  Book,'  and 
"therein  truly  and  fairly  enter  all  such  contracts,  bargaius, 
"  and  agreements  on  the  day  of  the  making  thereof,  together 
"  with  the  christian  and  surname  at  full  length  of  both  the 
"buyer  and  seller,  and  the  quantity  and  quality  of  the 
"  articles  sold  or  bought,  and  the  price  of  the  same,  and  the 
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(«)  A'emW«  V.  AlktM,  Uolt,  N.  P.  431. 
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"miuorted  «,  ,„  do,  wihin  tCvJ       V'    "'""   '^'°« 
"«n.l  pr,  V    the    ,1  .  '    "^  "■'""'  °'  """"■  '»  "«»«<»« 

London  «.l«,.„Ujeot  to  the  custom,  of  t™dc  thief  1« 

Ma;::nTA.tr"'rMf""-t;:'*"^^^^^^ 

cted  as  broker  without  aamission,  he  acted  illeKallW«^  ft! 
lie  brokt'  a  statuto  •  Kii#  ;*  i    •  i    .      ,    "»t^b"">  [a),  lor 

uviuj,  a  Dioker,  but  he  did  not  act  illeeallvr/*^  fn^  h^ 
only  broke  a  municipal  regulation  ^  *  ^  ^'   """^  ^^ 

effl?!/°"!l  '°'^  ^^"«"'"tions,  thei-efore,  did  not  have  the 
eff^t  of  rendering  any  custom  of  trade  ille^l,  or  of  prevent  n^ 
Its  efficacy  even  in  London,  if  it  did  in  noinf  J'/'^f''®°^^"K 
thiw      Tf  ,•»    1  P°^°*  "'  ™<?t  prevail 


'')  *'  /«'•'«  />y"er,  2  R««e,  348.  * 
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These  observations  will  he  found  to  have  sonio  hearing  on 
II  p<»int  on  which  there  has  been  some  difference  of  judicial 
opinion,  namely,  whether  the  entry  in  the  bn.ker's  book,  if 
signed  by  him,  is  in  itself  a  sufficient  memorandum  of  the 
contract  signed  by  an  agent  authorized  by  both  parties  :  in 
other  words,  whether  the  entry  in  the  book  is  made  as  an 
authentic  memorandum  of  the  contract  between  the  parties, 
or  merely  as  a  means  for  ensuring  the  honest  and  goo<l 
behaviour  of  the  broker. 

As  far  as  the  regulations   were  concerned,  it   may  be 
observed,  that  the  Mayor  and  Aldermen  had  no  authority 
whatever  to  regulate  the  course  of  dealing  between  buyer  anil 
seller ;  all  that  they  were  authorized  to  do  was  to  provide 
means  for  ensuring  "  the  honest  and  good  behaviour  of  tlH> 
"  broker."     Had  the  regulations,  therefore,  in  express  terms 
provided  that  the  broker  should  sign  his  book  as  agent  for 
the  buyer  and  seller,  it  would  have  conferred  on  him  no 
authority  to  bind  them,  unless  the  buyer  and  seller  either 
expressly  or  by  usage  authorized  him  to  do  so.     However 
on  looking  at  the  terms  of  the  bonds  it  will  be  seen,  that  the 
regulations  about  the  broker's  book  were  very  well  framed  if 
n-eant  as  a  check  upon  the  broker,  but  not  at  all  artificially 
framed  if  meant  to  provide  a  means  of  satisfying  the  Statute 
of  Frauds.     Neither  the  old  nor  the  new  bond  required  that 
the  entry  should  be  either  written  or  signed  by  roe  brokei-, 
the  condition   would  be  fully  complie<l  with  by  an   entrv 
being  nuide   under  the   broker's  sanction   in  his  book  by 
any  third  pei-son  and   not   signed  at  aU.     The   old   bonJl 
allowed  the  entry  to  be  made  ot  any  time  within  three  days 
after  the  contract  was  made,  and  the  modem  bond  provided 
for  the  delivery  of  contract  notes  at  any  time ;  so  that  the 
entries  uiuhr  the  old  bond  and  the  notes  under  the  new  one 
might  well  be  made  after  the  broker's  authority  had  expired 
These  are  not  objections  to  the  value  of  the  entry  in  the 
broker's  book  and  the  copies  of  it  as  evidence  against  tlu- 
broker,  but  seem  serious  obstacles  to  its  being  used  betwei'ii 
party  and  party. 

If,  therefore,  a  signed  entry  in  the  broker's  book  were 
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►«KM.U„K,  „K  ,„,  ...„„,,^_„„„^^^„^ 


l;"l  »"  -".no  ..„„,„„,  ,,^,,,       ■;     '  •'"■  «">•».■  and  AM,.r,„c„, 

'■  '•'"'*.(.-),  iu  184-   p1  uT   "•""  "-"-'I (nor,,,,.,, 

='  ';«;Py  signed  by  Iu,n.  ^'  ""^  •''^^'^'^-r^  to  each  party 

The  copy  (leliv».red  to  tlie  sellr.r  ... 
"•'to;  that  M-hich  he  delivL t  ..r,^*'"'"*"-^' ^""^^  ^h«  «oW 
t''e  bought  note.  Be^ideHthl  h  *T  ''  ^'•'°^''^'»^^-  «»"«^d 
book.  There  i«  no  pa^tt  «  ^r^^'  ™"^"  ""  ^"*^>-  '"  ^^i* 
bou^^ht  and  Hold  notL,bf,,^"  '•«'!"'•*''«  i»  the  broker'n 
«'-  varieties  u.ed  in  ptX  ^t  ^'^^''^  "i'i-- to  be 
'lifferent.  ^''''*'"*'   ^^'^^^'h   are    substantially 

Th(.  first  is  where  on  the  far...  «f  fk 
f--s  to  be  acting  as  broker  for  il         ""'''  '^^'  ^'•^^^  P'o- 
thi«  shape  :-u  s,,,i  ;J^;«"j;l  "-te  then,  ,n  substanee  is  in 
tm,,.s  of  the  contract,  and  the  hn„'l.  V  ■^•'' .  .^"ntaining  the 

"^ •/>•  of  A  K.»  „.;a  botht  sSd  b71i:^^^^ '- 

f'H'  second  is  where  the  brolc..  .u  .  '''^^''^ 
note  professes  to  be  as  bnl  t'"  '  ^^''  ^*  ^^«  »>«"ght 
^•ho.so  name  does  not  appear  on';..  T"^."^  ''"""  I'"«"P«1 
-W  note  professes  to  be  a  b  k  •"  n"^''  '"'^'  ""'^  '^  '^^^^ 
^•h«.se  nan.e  does  not  appear  on  til  u  "*''  ^"  '^""'^  P""^''Pal 
then  in  form  :-^^  «„„  Jht  f  r  C  J)  •  .T '  '^^  "«^-  ^^^ 
'n^ose  two  forms  ««"..  „bl^      'n""^     ^"^^  ^«'-  A-  B." 

^•"•««^i-ancesoft:t^!:n7x;;.r^-«^'- 


to 


Ft  RMALITIKS   OK   THK   CONTHACT — KKUKKRM. 


[Pr.  I. 


J 


V.  Kniijtstir (ii),  lliiin$  v.  hni8t(v{lt).  Ther«  iiro  inHtaiiccM 
of  tht^  H«H'0U(l  form  in  l-'tin-iir  v.  Itiinuft  (c),  Moirin  v. 
L'liiithij {il),  ItiHiscn  V.  fW( *(<•),  I'/ioniloii  v.  i'lnivli*[f),  Tnn- 
Hian  V.  Loihr  ((/). 

lu  either  case  tlio  pci-sitn  \vlu»  rt'crivrH  and  kcciis  such  u 
noti!  must  1)0  takt'ii  to  ku«»w  tlmt  tlio  pci-nou  hi^iii^  it  is 
acting  us  his  brokor,  un«l  to  uuthorixc  him  to  do  so:  the 
broker,  by  the  form  of  his  note,  sjiys,  •'  I  have  sohl  for  yoji," 
und  U8  u  matt(>r  of  evidencr  it  is  cU'ar  that  sihuicu  in  such 
case  is  assent  to  this  assumptiim  of  authority  ;  but  there  is 
»omo  difference  in  the  maii.ier  in  which  the  notes  mtist  be 
used  as  a  nienionuidum  to  satisfy  tlie  Sah^  of  C^nmIs  A<'t, 
When  tlie  name  nf  both  parties  apjM^ars  disclosed  on  the  not«'s, 
each  of  thi'm  st^i»arately  is  a  complete  memorandum  of  thcs 
fontract,  and  the  only  question  is,  whether  the  broker  signed 
it  as  an  agent  for  the  party  sought  to  be  charged,  lu  llains 
V.  t'onihr(b),  in  1H82,  it  was  decided  that  proof  that  the 
broker  deliveri'd  to  the  buyer  a  bought  note,  containing 
the  names  of  the  seller  and  biiyer,  and  was  employed  by  the 
seller,  was  sufficient  to  charge  the  seller,  it  being  provcfl 
that  there  was  a  sold  note,  though  its  cont<aits  were  not  in 
evidence.  Whether  a  bought  note  would  be  sufficient  when 
there  was  no  sold  note  at  all  is  a  disputed  point. 

IJut  it  seems  to  be  different  when  the  note  does  not  disclose 
the  name  (»f  both  parties ;  th«>re  the  note,  as  a  memorandum, 
is  defective  from  not  showing  who  the  contnicting  parties  arc, 
and  it  is  doubtful  whether  the  signature  of  the  broker's  naino 
supplies  the  deficiency,  for  he  dries  not  profess  to  sign  as  ci»ii- 
tracting  party  at  all,  but  merely  as  an  agent  (/j).  The  form 
of  the  note  and  the  custom  of  trade  show  that  there  is  u 


(a)  Thornton  t.  Kemiitler,  5  Taunt.  "8*J. 

(6)  Unices  V.  Fiiriler,  1  M   &  ]{.  .MIS. 

(c)  Fai-eMf  V.  Uenutit,  II  Eaut,  ;J«. 

\d)  MurrU  V.  rinuhf/,  4  M.  &  S.  JtMi. 

(«)  /%*«.  V.  <V7m,  (i  M.  &  S.  U. 

(/)  TlnTuUm  V.  Cliurlt,.  tf  M.  &  W.  HOI. 

(</)   Tiiirmui,  \.  LixUr,  11  A.  &  K.  M!». 

(A)  The  broker  cuiiiiot  Hue  in  hie  own  name  on  ituch  a  note,  lluyuer  v.  Linllfiuu 
B.  &  M.  'Via.  The  wime  point  Mjeiiis  to  follow  from  tho  caae  of  Miirrit  v.  '  '/#.m/.v, 
•t  M.  >V  .S.  50(>. 
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C'(.rrt.«p«mli„g  „ote  to  which  (hi*.  r..f 

the  fw..  ,i.arlv  for,..  „  ,  1 ,!  ''^^''^'  "'"'  '^  it  >•<'  l-rov..! 
one  note  .xi.tJ,  o.-  wh  Z  t  thr'""";!"'"  ^  '"'^  '^  -ly 
"•  i"  evidcu...  it  in  very  n  f .  "n^'""^'  •*'  "»«  only 
««ti«Hed.     Thisobje<.tionV..t  /  ."'^''•''"  '''«  ^^"^"»"    « 

If  the  note  b.  in  f       '    ""^'•^•""^''''"  «"«tonu 

of  the  broker  to  bi„  1    ho  1.     "      '"''.  ^*'!«thor  the  ..uthority 

-  not  by  eu«to...  eon  ,  i  «  :^  l^^'  """"''  *'"  '""^^'^  -^« 
««Id  note  so  u«  to  n,.t  b  h  .  "^"'"^  "'"^  delivering  a 
"nthority  in  ubnolut  L  1^  n  T  J'"  *'^""''^>-  J*" ^»- 
there  w«.  „o  ..the   •     f  i''  '""'^  '''•'  J'"''^'-'  ^'-ugh 

^'>  think  that  tL/,rod,^^^t  n  .f  r  IT"'"'"''"^'*^'"'''"^^^ 
»'-  buyer  reeeived  th  g^l  i"  "'''  "'t'  '"''  '"""^"  ^^''^ 
«a«  not  sufficient  to  show  t^nt  th  ?'*''  ^'■'""  '^''  '>'-"k«r, 
«"  agont  for  the  buy  7  J  f    .     '*"^*"'' ''^""' ^^^* ''«''l  "ote 

»-"ght„ote,orin^      ot  e?     'I"'"  ^''"*  ^^  "'^-l'^-'  " 

,-'\the  uUer  r:iZ::\^T '''''' ^'' '""^^ 
have  been  decided.  '  *'"'  '"""^  '*^^''"s  not  to 

.  i™c:t.:i:[:;;;r.t !:;;";:"  t- -"t  ■™''"  '••"  '-^ 

»..  that  „„  ,he  ,„„„  „n,,  M.  ri,  '"  "'"  '"•"'"■'•■»  ■"•"«. 

'";  broker,  „.  ,L  f  J V    Jr^lrt  r «"»"' '"""». 
■  for  you  with  a  priucipal  •  "  in  ,1,„'  T".  'i      ■ '""  «""'™»''»K 

l'i"f»8«M  on  tlio  fat..  „f  ,kl      ■.         °  '  ''"'  '»  ^'h  """e  ho 

f'"  ■•'  i.  not  «::r„Lrj'irt„trr'r"-'- 

•••'ought  for°o„  "nt  •  heT';  """f"  "°"-  '"  ">"  •o™ 

■Sold  to  you  by  I"'  Bv  .         ?■  '"'"'  O""  "'  «"'  f°™ 

^  J^>  "»^  By  <lomg  thi.  ho  plodgc  hi.  own 

-■-  *i  bjr  th«  broker.  *°'^*r4Sm,th.  fit>m m, to  10« ton*  *c   •' 
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IK'rwinal  rredit  to  tho  jmrty.  for,  hnving  entoml  into  a 
writtrn  (jontruct  in  \m  own  nain««,  he  ninnot  diwhtirKi' 
himwlf  l»y  8h(»wing  that  ho  Hitorod  into  it  aH  agent  onlv, 
however  well  that  may  have  heen  known  to  all  jMirticH  at 
the  ti?ne(rt). 

Hut  thf  catH'  of  a  broker  making  a  note  in  his  own  name. 
HO  m  to  render  himnelf  a  party  to  tho  contract,  is  a  very 
different  one  from   that  of  a  broker  dealing   bh   prin(;ijMii. 
When  a  principal  authorizes  an  agent  to  »ell  goo<lN,  as  if  the 
agent  were  principal,  third  perHons  aix-  Ie(   tu  give  the  agent 
the  same  credit  as  if  he  were  principal,  an  '  if  any  loss  ariwH 
from  their  doing  ho,  it  is  the  principal's  fault,  and  he  must 
iK-ar  the  loss.     If,  for  instance,  a  person  who  in  respecit  of  u 
tnmsaction  is,  in  truth,  a  debtor  to  the  imdiscloged  principal, 
hut  believes  himself  to  bo  a  debtor  of  the  agent,  and  under 
that  belief  gives  the  agent  credit,  or  d«H'8  not  press  for  the 
payment  of  his  former  credits,  that  is  to  say,  treats  the  out- 
standing debt  dnc  from  the  agent  to  him  as  set  off  against  the 
debt  from  him  to  the  agent  incurred  in  this  transaction,  and 
the  agent  becomes  insolvent,  it  is  clearly  just  that  the  prin- 
cipal should  make  that  peixon  the  same  allowances  and  dtnluc- 
ti«m»  which  the  principal  led  him  to  believe  he  would  have 
from  the  agent  with  whom  he  supposed  himself  to  be  dealing 
as  principal  (ft).     And  the  same  principle  applies  where  the 
(lobtor  knows  that  th«'  person  with  whom  he  contracts  is  not 
a  principal,  but  the  agent  is  authorized  by  his  principal  to 
represent  that  ho  has  an  interest  in  the  contract.      The  prin- 
cipal must  allow  the  same  deductions  which  must  have  been 
made    if   tho   agent   had  the  interest  he  was  authorized  ttt 
appeur  to  have.     The  justice  of  this  is  pretty  obvious,  and 
tho  law  is  in  agreement  with  justice  («•).     But  the  contract- 
ing party  has  no  right  to  comjMinsation  from  the  principal 
for  losses   arising  from   ereclit   he  may  have  given  to  the 
agent  after  he  was  aware  that  he  had  entered  into  the  coii- 


(a]  Hi;fyh,$v.  •S'fMU/r,  11  I^.  J.  Ex.  199  ;  H  U.  £  W.  444. 

(i)  Sue  Smith's  Law  of  ('uutrauta,  liecturo  X. 

(f)   H'aniiT  T.  McKay,  1  M.  &  W.  592  ;  Uetnye  v.  Claygett,  7  T.  B.  339. 


""  "■'      """•"■'"'^  ""  ™«  -o.VT-.M-r  -„„,„„,, 


»» 


';•  -ko  ,h;.,  d..u",;;',;. ' .  i"  ;;•,"","  "K^- 

".-  «.'"..•..  e„r:r  ;,;;:;,';■■•'  "■»• » ■■  .-• .', ,.. 

I«rti<.-.  for  1,„  ,1,H.»  .■ok,,,''.;'""'™''  ""  *'"  '■■'    '■  ••■'• 

'■■•"IX'i't  diffvr.   fr,„„  „   ^,1,    ,  '"  ''"■"'•'>''  i"  >"• 

"  lietlw  the  IriK.  „ri„,.i,„,|  „.l' "  '"'    "'  "  Pri'"'!"!   Iiiilwilf. 

';I"'W   (1...   l,„,k,.r  „.;„,  „  »'*"'".>    '"•    »l..tl,..r  I,.,  |,„. 
■17!  "»  pri„,.i,»l,  1,„,  „,„,  „,„.;,"',„"'  "''l""^"'   """'"rit,.   .„ 

""t  »  conf.,,,.,  „„„|^,  I  . 
'"I-  »  l'i".ri|«.l,  tl.„„,,|,  „„•„.„,,  i„  '  ™"  ,'"  '"•  ""ns  ««  l.rok,T 

•f-t  i. ....  ...„™  ,ha,.  „ ,  „:'  !2;;  '"•  ;■'  -'.'- .1.,. 

""'"-  ..f  the  ,,ri„,i,„.|,,  .„,,  ,;•'  7    '""1   «...  .„„,|„  i„  ,H, 

•'";•  ^•rf.,„..„„«  „A,,;,.™  ™,      n     '";'  •'"""'""■'■"  ""■ 
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Btron^  evidence  to  nhnw  the  principal'8  atutont,  but  Htill  it  in 
apprehended  there  nnwt  l»e  8«)ine  evidence  (<i). 

The  iM>rM»n  who  enters  into  a  cnntraet  with  a  broker  in  tht* 
broker's  name,  but  knowing  that  the  broker  is  acting  as  a 
broker  fur  a  principal,  nuiy  well  give  the  broker  authority  to 
sign  a  menxiranduni  of  the  contract  for  him  ;  but  the  form  of 
the  note  do«>8  not  by  itself  show  that  he  gives  him  such 
authority.  If  the  Imyer  takes  a  iMiught  note  in  the  form, 
"  Bought  for  you  by  me,"  the  men?  acceptance  of  such  a  noti- 
fumiNhcM  evidence  that  he  gave  the  person  signing  it  :i 
broker's  powers,  lint  if  he  takes  a  note  in  the  form,  "  Sold 
*'  to  you  by  nu',"  there  must  lie  some  extraneous  evidence  to 
show  that  ho  authorized  that  (terson  to  bind  him  as  a  broker, 
for  the  note  d<M's  not  show  this.  All  that  can  lie  said  of  it  is, 
that  it  does  not  show  the  contrary. 

'I'he  reiHtrt*^!  casi's,  up<»n  the  nature  of  the  authority  of  tin- 
broker  as  an  agent,  authorized  to  sign  a  nuMnorundiuu  within 
the  17th  section  of  the  Statute  of  Frauds,  are  not  so  numer«>iis 
as  might  \w  exiMMte<l,  insomuch  that  an  attempt  may  Ins  madr 
to  collect  them  all. 

The  tii-st  cas<» on  the  p«tint  was  that  of  llinhr  v.  Cummetjer^li ). 
at  Nisi  Prius,  In^fore  Lord  Kenyon  in  171>4.  It  was  an  action 
by  the  81'ller  against  the  buyer  of  sugar.  It  was  provcfl 
that  the  plaintiff's  broker,  after  bringing  the  parties  together, 
made  out  Ixuight  and  sold  notes,  and  that  the  defendant  sent 
for  and  t<M»k  away  the  iHtught  n«>te.  An  objectitm  was  taki  n 
that  the  Statute  of  Frauds  was  not  satisfied,  but  Lord  Kenyon 
said  "that  Simmy.  A/o/iivw  (c)  rubnl  the  point."  He  saiil. 
"  the  broker  must  1m'  j-onsidenHl  the  agent  of  lM»th  parties  ; 
'*  but  that  h«'  had  in  this  cas«'  in  fact  given  the  defendant  a 
"  note  in  writing  when  he  gtive  him  the  sale  note,  which  li*> 
"  had  accepted."  It  is  not  in  express  terms  said  in  \\\v 
rejK»rt  whether  tht're  >vas  a  signed  entry  in  the  broker's  book 


(a;  KrmU,  v.  Atkiut,  7  Tniiiit.  ^'Ml ;  Jokniii.H  T.  Vtbomt,  11  A.  A  K.  Mt>. 
(4)  Hnrkrr  v.  Cnmwryrr,  I  l'*|).  10.i. 

(r)  Tittt  iKxtiiioii  III  Siti.i.H  \.  Motiitm,  W.  Bi.  598,  ;t  Diiri.  \92\,  anU,  {>.  ::, 
t«rmM  »p]>li«it  to  aulo*  tiy  niiotion  only. 
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in  evidence  or  not  •  luit  if  th 

w««  aetaCed  to  it/at  le„«t  1  "he^'lr^  '""^  "'  "^'^'^^ 
1«02,  the  plaintiff,  Uieks,  einnlovod  T     i        ?  "'^"*'''  '^•'  '» 
Market.     Taylor  gave  the      It^ff"     ^T  ""'''  "'  ''^^''•'^-1 
"  Malt  at  7U*.     J.  Taylor  ^  an  I  J        •^-^^'i"«'-^^'-s  of  Hi^ks's 
tl.-,><.rt  is  called  a  lAC  o    r I/'Ih 't'"'""^  ^^'^^^  - 
H"t«c-.ent  to  bind  the  coitra.t    "„    T     ,         '  '^^  ***"''  '^'^^'^ 
"Partienin  .naking  theoon  n'et  ijf"'  "'"  "«"'*  *'"•  »>«^h 
'*  valid."  ""•'^^' ""''  h'«  «'«ning  wa«  thorefon^ 

'''•''«'""K  » ad..     Th,.  ,l,.f,.„.l' ,..'    "■""  ""  ""•*'""  !"<■  not 

f^ .I«y»  „t.,.r,  ,|,„  ,,|  ,i,"  L"  '    "•,"'"  "•'*"■•  l-l«w„  ,h..,„. 

""•  to""-  of  ,he  ....,tra',",r;'l  '"■■;.' "•*'  """•  -"-taini,,,. 

;"■' »"'  -...n, ,-,,  .„,, :  ,:v„'  r,  J  ;•"•'«.  «<f'i  '1.-..,.  s,; 

••'lant'8  partno,.     I,  ,■'?,■         °n"«'nt.v  of  iho  ,|of,.,i. 

■ '!.».»  not  r,.f„»  it  ,„.  „,„,  i,  ,„^i  "™  '"'  ''•'''^'  notn,  .|„. 
■  exp«.«o.  I,or.orro„-  lo  h.  ioT;  ■ '"  "■"  ''"J"  """'• 
•«.v  if  A,l«.i„  |,„,|  „4'    ,.n  Z  1°""  ;,'•     ''.'"'  J--.V  ■""«' 

•■«i-  "•' ™- «.«iT"Tr'',;;;fi; ''"'■'•  •'•••■' 

I"ainfiff  rt»eover('(|. 
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Ill  this  cu8<>  also  it  soenis  that  the  broker's  book  was  ui»t 
rt'licd  on. 

The  next  case,  in  order  of  time,  was  Klinifz  v.  Sumti  («),  at 
Nisi  Priusbeton^  Lord  Ellenborouj^h,  in  1805,  which  is  some- 
what diffeivntly  reported  in  Espimisne  and  in  l',il,ij  on  .t<jni,ii  : 
it  was  an  action  by  the  seller  of  corn  against  the  i.uyer. 
It  seems  that  the  sale  was  made   by  the  8«»ller's  factor  or 
broker  entrusted  with  tl)e  poswssion  of  the  goods,  and  thiif 
Lord  EUenborough  decided   that  the  tWitor  was  not  /»»/«/,. 
J'tuii-  an  agent  of  the  buyer,  l»ut  that  in  the  (rase  there  wus 
sutticient  evidence  to  show  that  the  buyer  adopti^l  him  as  his 
agent;  and  also  that  an  entry  in  his  book  not  (ontaining  the 
names  of  the  parties  was  a  defective  inemorandum.    Afti'r  all 
the  case  went  to  the  jury,  and  th«'  def<-iidunt  had  a  verdict  ..n 
the  merits.     The  case,  therefore,  di'ciiled  nothing,  but  it   is 
worthy  of  note  as  being  the  Hrst  n'ported  cas<i  in  which  aii\ 
attempt  was  made  to  use  the  broker's  b<K)k  is  a  tnenionindimi 
between  the  parties. 

In  IliiiiU  V.  Whiuhniis,-  (/;),  in  lH(Mi,  which  wag  a  cas«'  of  a 
sal(^  by  auction,  Lord  Klh-nborougb,  in  delivering  judgment, 
says,  that  ''  In  all  sales  made  by  brokers  acting  between  th. 
"  parties,  buying  and  selling,  the  memonindum  in  the  brok«  r  - 
"  book,  and  the  bought  and  sold  notes  transcrilM-d  therefrom. 
"  and  deliveml  to  the  buyers  and  s^-llers  resiH'ctively,  luni 
'Mieen  hohlen  a  sutticient  (ompliaiue  with  the  statute  in 
''render  the  <'ontract  of  side  binding  on  each." 

The  turn  of  the  expression  si'ems  to  show  that  Lord  Kllni- 
borough,  at  the  time  of  delivering  the  judgment,  .\.n.  Isor,, 
eonsi«lered  the  book  as  of  some  weight  lM«twevn  the  buyer  iw\ 
JM'ller,  and  perhaps  as  of  nioi-e  weight  than  the  n-ites. 

This  opinion  seems  to  hav«'  gained  stn>ngth  in  his  miiil. 
and  in  18()U,  in  lltym<tn  v.  Sfule  (c),  »t  Nisi  Trius,  he  i> 
reported  to  have  sai<l,  "  After  the  broker  has  ent»'i-ed  ili. 
" contra<!t  in  his  book,  I  am  of  opinion  that  neither  party  .an 
"recede  from  it.     The  b(»ught  and  sold  note  is  not  sent  mm 


(-1)  Klnntz  V.  Snrrrif,  J  Hup.  2«i«;   Puley,  p.  171. 
(Aj  /IiKilf  V.  tt'hileliiiutr,  7  hjut,  iUKt. 
(e)    Uey::ut,,  v.   .V.«,V,  ■>  t  iHni*.  W,','. 


rt«^:^;: 


Oh.  V. 


"•""■"■"■"'•" "'  ™« '»«■,.<,_„«,„,, 


»; 

"PPf'lxhon,  nor  <lora  it  oonrtituh.  ti. 

••^»«■.■^  «  aloBo  tho  l.m,l,»c.       r  ""■'Wril  of  both 

•hough,  a.,d  «,ld  nol  LtfvT        '  ""'  "  ""«•  ""> 

•wouH  1«  valid  and  bindCV.h  "V'  "'°  ""■"•'  """ch 

••«ot..  .a,  over  ,«„,  rtho  In^      *   .""  '*'"»'"  '"•  «'''' 

pUtatiff  wa^  howov,^  n„„.ui.T        ""[  P""''"*""    Tho 

'hi.  ruling  b«»„„  in,;.s  ,ri8,";'';,\r;"'''  ■"  "»• 

m,..j  alluding  ,„  .h,-,  .,^,  ^y  ,3.. ,  ,  3?  h"";  .I.'  ■'•  'PI- 
I"*!,  .ontn-dirted;  it  i,2  „„',"''")"'"«*<■  caw  had 

KlK.ul«,ro„gh  hi,„«l,  .t?    ;l^rt'  T"^  "'"'  ^"l 
"piniou.  "Jiprcly  ubaudoncd  hi.  former 

h  whi,.h  l,„vi.„  Jl  ;,'",;"°t,™'  '""«'"''■"'  -I'l  note., 
Fiv,MUy..f„.r,h„d..livorvo/^r'  TT"'  '"  '"'  "-y  WH 

t».  „„,»,  hoaWlu.o,  „2,h,  h    J*"""*'"  "■'•  "•«  ™»- 

I'H-ly  limitol,  and  .ho  n"Sr,iff    ^      '  ■'  '""■""'J'  "■"  «• 

.■xp«.»i„nof  opinion  bvZ.!!,"''''™"'  '"  ''"'"'  «« 

-lo™  which  ^vo  .hoISL"^      '"'•''•  '■"  '•«»»«1  •"  • 

"«•  i»  no.  .  ««i.i„n  1^;°  L  r    ■""  "■'  '^"••^"-    Thi. 

'~--.  bu,  i.  i.  „n„  ,hat  ul  int ':  r  '*"  ""'?■""'  «•»• 

~..fl.lon,.  in  hi.  former'lo?"  "^»„'r'/:"«°borou,h'. 
KN.ub..n,„gh  d.«  no,  JaTv  „,ll  *"  '""'"'  "■»'  '-""I 
*«iri"e  ,h.,  ,ho  book  I  2  Z^Tt  "^  "'  •«'  "•" 
""»h..n,  «,..  i,  i,  „„,  ""  »"»"■«'.  though  ocrtainl,  ho 

'--•»''.' whi::r;:rh::;::i""'  "i<«"  ''•"•«  ■•'  King.. 
»"' ,;w.io  ,h.„  for':^;!"''""''"''''' ""  "'»•  '"^y^^" 

'"«i  time  the  broker  ihUyi^r^lu   I    '    ..     T  ^'"''^  «*  ^^^ 
'»  ""•  rollowiug  form    "'^MeLr^^         "f*^  ^>  «  -W  note 

Me88rH.   l»„we||  and  Co.,  nold  for 


lit  t 
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"your  aopount  toMessw.  Divettand  Co.  the  following  parcels 
"  of  Spanish  wool  (specifying  them  and  the  rates  of  price) 
"  customary  tare  and  allowance  to  bo  paid  for  by  acceptances 
"at  six  and  eight  mcmths."     This  note  was  signed  by  the 
broker  :  he  delivered  at  the  same  time  a  bought  note  to  thr 
defendant,  which  was  not  in  evidence  at   the  trial.      Aftei 
the  sale  I'owell  and  Co.  induced  the  broker  to  add  a  clause  t.. 
the  sold  note,  to  the  effect  that  such  part  of  the  wool  as  was 
damaged   should   be   taken  rt  a  valuation.      When  Diveft 
and  C;o.  heard  of  this  they  objected.    The  declaration  contain,,! 
counts  both  on  the  original  and  on  the  altered  notes.     Loni 
Ellenborough,  on  these  facts  being  prove<l,  was  of  opinio., 
that  the  alteration  of  the  written  document  annulled  the  con- 
tract, and  he  nonsuited  the  plaintiff.     It  was  urged  in  ban., 
that  according  to  //,///,/««  v.  Neoh' {„)  the  note  was  not  tli,. 
contract,  and  cinisecjuently  that  an  alteration  in  it  could  n..f 
annul  the  contmct.     The  Curt  granted  a  rule  nisi  for  a  n.« 
tnaL  b.it  on  the  argument  it  being  brought  to  their  noti.r 
that  the  <.ntry  in  the  broker's  book  was  not  signed,  and  th.-.f 
the  bought  note  was  not  in  evidence,  the  Court  discharge,! 
the  rule  because,  whether  the  vitiation  of  the  sold  note  .!,- 
stroyed  the  contract  or  not,  it  put  an  end  to  the  Ouly  eviden,,. 
produced  at  the  trial  to  satisfy  the  statute.     The  Court  ab- 
stained from  saying  what  would  have  been  the  case  if  tlio 
bought  note  had  been  in  evidence,  and  it  is,  perhaps,  not  tm 
m.ich  to  conjecture  that  they  were  not  quite  agreed  upon  that 
pomt.     Ha.l  it  been  decided,  the  Court  must  have  determin.q 
whether  the  two  notes  formed  the  contract,  or  whether  cac  h 
separately  was  a  memorandum  of  it,  but  not  a  i«rt   of  t!io 
contract. 

In  Humphries  v.  Canalho  {I.}  the  defendant's  broker  on  ihv 
Saturday  gave  the  plaintiff  a  bought  note  of  some  ipecac.mnlia 
"  quality  to  be  approved  on  Monday."  He  met  the  defendant 
and  told  him  what  he  had  done,  and  therefore  did  not  cons.M.,' 
It  necessary  to  send  him  a  sold  note.  On  the  Friday  follun- 
ing  he  wmt  the  defendant  a  sold  note,  with  the  words  "quality 

(rt)  Hryman  v.  Nmh,  •>  ( 'Hmp.  Ml. 
(h)  //Hmii/iriM  V    rv.«.«/j...    If.  i,v  »     ,. 


,W' 


<'i.  V: 


*''"*''^''"-"''«    OF  THK   roSTHMt- 


-BROKKR.S.  jy 

"  to  bo  approved  on  Mondav  "  «♦«.  h      . 

1"'.V.T    had    upprovcHiT   ■,l,.t'^T''''°. "'>»'■'■>■ 'k'"  the 

him  „n  MomUy.     Th»  „lai„,Tff  h   .  ,  ""'  '"■«"  «■■"  «» 

-ion  wa.  ,„.i.  „„  au  Z  „„i  .r  :,I!,?''"''  """  "■""«"■  » 
»«  '"  th,.  Statul„  „f  Fraud,  ,         *  "'"  '"'''  »'  '»"<' 

"■port  ivhother  the  boiioht  „„,„        f**'  ','"'  "P'""'  '"'"'  'h" 
Ih.-  b„,v„„„,|  ^ller  ,h*  'u°"  ™*"'"r'  "■"  ■">"'"-  "f  both 

'■'•"■ft  »iK....a  hy  hi,',,;  he  a.,  If;:"''''    ■••••-'"•rg 

<• ■■  with  th..  Z[Z    "ZTTr''"'  '"  •■'->•  I"""!- 

artidc.  The  broker^r„i  t!,  h  **■ '?''  '"■"  <"«f<-™t 
«io  of  IVtet^barg  hemp  b„V  he  Z  t"'"''''  •"*  """"  '«'  "•" 
out  the  bought  ufte.    n^vllfl  "  """"'"'  '"  •■"«"8 

»™  net  agaK^l;  Thornton  wrtr»Iao„r,r  ""^^ '"'"'' 
^.-  .0  bny  auether,  but  to  „.Z  I  eot^^  f "«  "f  "-P- 
miisl  agree  to  buy  an,l  Ml  (!,«  .         "J""^'  "'  "•!«  'he  parties 

""'*"''.('o,  «bb^».  c'jr'it'Nir/ri  't  ,/f/"77  V. 

«""'■  point  and  remarked  "  Th».  '  ''"'•"'  'ho 

••  •■"■ry  in  the  b,oker'  .,,'„,,,  ,!t  ,T  "  "^'  "'■''"'  "'«"■'  "■« 

;■  "  '■»  b«o..  .inc. ;!:,'::■  ";j  ""«■"«'  -"raet,  but 

l.»..l  J:ilenbo,„„gh.„  n,lin«.  in  ,/  T''"'''''  «""<f«i  I" 

;  'l>oexpn™i„„„„  (,ihu  """'-.'"(•')  «a.  ,n  evideuee  or 

'    ■  ■'■• '"  '  "'■""'".7  V.  Hotlmck(l,), 


^••J  //'J^»««  r.  A«,/,.  2  Camp.  .137. 
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Hbovo  quotcMl,  Hoem  to  show  that  he  at  least  thought  it  of  no 
weight  liotween  the  parties  («). 

In   1815(A)  Lord  Ellonborough,  at  Nisi  rrius,  resorv..! 
th«'  iM>int  whether  a  sohl  note  was  suthcient  to  bind  the 
w'lK-r  where  there  was  neither  a  bought  note  nor  an  entry 
m  the  lK)ok,  but  the  [jlaintiflf  w.i8  nonsuited  on  another  groiuui 
»o  that  the  jmint  became  immaterial. 

In  (ira„t  v.  b'iehhn  {c),  in  1820,  the  broker  made  ,. 
jotting  of  part  of  the  contract  in  his  note-book,  gave  th. 
phiintif!  a  memorandum  containing  another  part  of  the  con- 
tract, and  the  defendant  a  memorandum  of  another  part  • 
each  of  tlic  pap«.r8  was  imperfect,  they  did  not  refer  to  each 
otli.r,  and  each  was  inconsistent  with  each  of  the  (»ther  two. 
The  phiintiff  was,  «.f  course,  nonsuited,  but  Abbott,  C.  J  iii 
ilHivering  j.  .Igment  said,  "The  entry  in  the  broker's  book 
"  IS,  prop*  V  speaking,  the  original,  and  ought  to  be  signd 
"  by  him  e  bought  and  sold  notes  delivered  to  the  parties 
"  ought  to  .  copies  of  it.  A  valid  contract  may  probably  1m 
♦•  made  y  p  rfect  notes,  signed  by  the  broker  and  delivered 
♦'  to  the  part     ,  although  the  book  be  not  signed." 

In  doom  ^  \jl„h  {d\  in  1820,  this  point  was  decided.  In 
that  .  -He  the  wight  and  sold  notes  were  perfectly  regular 
and  c<)mplete,  and  in  the  same  terms  as  an  entry  in  the 
broker's  book,  which  was  unsigned.  The  Court  of  King's 
IJench  took  time  to  consider,  and  then  Abbott,  C.  J.,  delivered 
judgment  that  the  contract  was  good.  He  said,  '« It  is  clear 
"  that  the  contract  was  made  in  such  a  manner  as  to  bind  the 
"  defendant  within  the  requisites  of  the  Statute  of  Fniu.ls. 
"  H,  therefore,  it  is  fo  be  held  invalid,  this  can  only  be  done 
"  uu  the  ground  of  some  usage  or  custom  of  merchants,  wliirh 
*   rhe  Court  is  at  liberty  to  recognise  as  part  of  the  common 


(a)  If  then.  wu«  a  m|pi«h1  entry  in  evideuoe  in  Th^rnUn,  t.  AVm,»trr(5  Tamil 
.H#!),  tlt«  ,|,.cwioi.  wmmm  U,  Ix.  Uwt  when  th..  iNJUght  and  Hol.i  nut««  d  ffei  thorn 
lyi..  confimf.  It  .-  !,<.«  ttiM|t*.-.!,„i.«l  law  that  wh«n  they  differ  they  .l„  u..t 
uffuH  «vul6iic<.  of  .  t-cwtritt  t,  but  It  m*u,»  th«t  Parke,  U..  doe«  not  admit  thr 
wrt*  extendwl  pruiHwition.      Hee  Th„r„U,u  v.  Charht,  «  M.  4  W.  m>. 

i^h)  liukthixH  r.  lUwu!,  ■»  Ciuni.   -"*♦:  •  Starkie,  ViH. 

(r)  (frant  v.  Fletrhrr,  5  U.  d  ('.  438. 

•~;   'U-JTn  r    AiUiir.,  fi  B.  &  L.  111. 


Ch.  v.] 


«.«MAlr„«.  „,  THK  a,»T,..T_„„.,K„„». 


"  '"  which  thi,  n"     h.,  .  ' "''""''  "'"■'  '■"  »'■■  '>™>k. 

"  "g.*!  entry  i„  J  bL.^  Tt'''  '"  "•<"•»*  "'""•    A 

••  "'  «.  making  „  valid Intair  rl  '""•"'*  ""'  •P"''™ 
"  ^  called  fho  oriZ?  ^.r;,.  ""  """•^  '»  ""■  ''~*  h- 
■ »»»  «ny  actual  d^iln^  ,""'  "°*'"  ""l""-'  ""'•  'he«  i. 

■•ben«d.by:itr;i'':  ;';■•'"' r"""^'  -,.  „„, 

•cum-tance,  w„  ™nn7  ^"  J'"''"'- ,  ""-l- ""h  cir- 

"  defendant  cont,.nd«  ha.  W     ,  '/^,™''-  ''"  "hieh  the 

•  of  the  law  mertZ,.      i^°       '"'"'  ''>'  """  •'""«  »«  P"" 

"of  the  brokTt7L   1,.7  TT'"""  ""  •"  "■<■  •'»')• 

■  for  thi,  purn.^' „?;''■'  "rt.  •'°  ""'  8°  '"  »n,>UR|, 

■•™tabliahed   in   the    nrinJC  "''"I"'"  "«,  I  believe, 

■•«'"ntinen.,,„.d„r„°„,E^  T:""""""  '"«•"»  «■  ""e 
•  punctuality  and  Jo"  V T  ,hT  ■  7"'  ™''^"'"'"'  "'  "'"«"' 
•of  their  b;K,k  i.  oertlLl    ^      ■TuT'""''"'"'*'"'"™ 

■•••"'Of  of  a  0.2^ wT^''  ""''T  °"''  '"'^"»«'"  ""■ 
■""«ht  toaign  hLCk  Id  ^7  ""  ''°'''"  "»'  »  ''~''" 
■  *>  »>■    lint  if  Tc  ^ rt  *u    T^'  """■"""  '"•"'"-  "ill 

■■•"•""'rto  g„„o.  ,„,  if.  '"■;'''<-•  than  the  (•„,.«,  have 
'■  would  be  f„||;;"d  b  t  '  .  J'  "'■  ''"""  "  ■•"'»  ""« 
■•-hould  make  trvaMitvTV™"'""'""'"'    '"•™''«  «" 

-""o  private  act  ™ ''hfch"'n  rHeTrtl'!  "T"  '"-» 
■•"»itr.U)t  would  bo  inf..m.«,l        "    ,  "'  ,'""  IwrUe-  u,  ,1k 

'^  »  "'   ""^   fraiu  ulfnt   in.iii    ♦..«.! 
'•"gagements  of  parties  valid  or  invdUI       hJ      .         "''  '**** 
A  f.«w  months  afterward-    i„        !f    ^^vP'.'^r^-'^ 


(«)  nor»l,^  V.  .V«,x.  Moo.  *  iUIk. 


7-«. 


^b^''^^^ 
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AblK)tt,  (J.  J.,  refu8e<l  to  rocoive  the  brokor'H  Iniok  in  evideiic 
where  there  were  Iwught  and  sold  uoten  whioh  diifere.1 
He  said,  »  I  nsed  to  think  at  one  time  that  the  broker's  book 
"  was  the  proper  evidence  of  the  contract,  but  I  afterwards 
"  changed  my  opinion,  and  held  conformably  to  the  opinion 
''  of  the  rest  of  the  Court,  that  the  copies  delivered  to  th.- 
"parties  were  the  evidence  of  the  contract  they  entere<l  int.. 
''still  feeling  it  to  l>e  a  duty  in  the  broker  to  take  care  that 
''  the  copies  should  correspond.  I  think  I  must  still  a.t 
"  upon  that  opinion  and  refuse  the  evidence."     The  fact  that 

the  Chief  Justice  was  induced  to  abandon  his  preconceive! 

opinion  adds  much  weight  to  the  decision  of  Goom  v.  AJlalo{„  , 

as  it  shows  that   the  case   was   well   considered.     It   als„ 

completely  destroys  the  authority  of  his   .lictu  in  Gran/  \. 

Fietchef-  (*),  as  they  were  only  expressions   of  un   oi)inio„ 

which  upon  consideration  he  changed. 

It  may  Xte  convenient  here  to  examine  what  the  state  of 

the  authorities  was  immediately  before  the  decision  of  G,mu 

V.  A/lalo  («). 

It  seems  to  have  l)een  decided  at  Nisi  I'rius  in  Hucker  v 
Cam,nejfer{c),  Hicks  v.  //««L»  (,/),  and  rAa/mtan  v.  Porf. 
rtdye{e\  that  the  broker  might  bind  the  parties  without 
making  any  entrj-  in  his  book.  It  had  never  been  so  deci.!.,! 
»n  banc.  The  dictum  of  Lord  Kllenborough  in  Himh  v. 
Whitehouteif),  and  his  ruling  in  Ueynmn  v.  Nettle  {y),  aflfonl 
an  inference  that  his  opinion  wa«  at  one  ti»ni'  the  other  \\a\ 
but  the  subsequent  c»t8es  of  Powell  v.  I>ivett{h),  Ihnnphrusx. 
Carmlho{i\  and  Dickenson  v.  Lilwal{k)  show  that  h.'  .,.n 
sidered  it  by  no  means  a  point  to  Im'  hastily  decided.     Th. 


(«)  (*aon  V.  A,^ftln,  6  B.  4  O.  117. 
;;/<)  Urtnt  V.  FMrhrr,  6  B.  &  (     ^;^«. 
«)   Rmrker  v.  ('nmrntiftr,  1   ►iip.  lOi. 
{d)  gdrit  w.  Haukiu.  4  Ksp.  IH. 
m  *%mpmun  y.  hmr*n4fr,  5  fcap   im. 
.J     Miudt  V.   WkMUmm,  7   K*rt,  M». 
{jfj  Umfimai,  v.  Nrwit.  2  ('Mup.  ;«7. 
(A)  PomM  V.  Dintm.  \b  &rt,  28. 

(*)  Mrlmmtim  v.  LU>md,  4  Camp.  Z7l». 
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los 


I"0 

case  of  Thornton  v.  KemvtUr  (n\  i    ,     .  . 

ruling  «„.,.„,h„.,™,.lt  ■„,!,,„?"      ;■  ''"■'■^<'''  "■'■ 

"f  <-l.ief  J,mi^  (  ibl, /Td     ,'  "  '''"'•'■''  "'"  "I"'""" 

"Pinion   „,    r.„nl    Te;;™,"'"  T  ",""""  "'"'  *"'''™"' 
■IAfo(0  put  an  end  ,rr  .;         ,'  ''""'"'""  '"'   ''"""   v. 

>"imM>xpre8»  un«  of  Park..   H    U         "•"/'"    '""Wnt  :    hum 

;i;r;;"  ",T,;.";,r. " «-  -  -» '111^7;:  :^^^^^ 

'  -'-(y .,  ;i  z  i.;'^:  '!;;.■;  .::\'  'rr  "■/'■*-'»» 

i-rivate  a.,t  „f  wlucU  noithj',    J  '"'"'  "  '"'"''• ''''"«  « 

"■mid  iK.  inform«r„  "u     .        I"  •*"••'""  '"  "■"  '•"■"««=t 

'''"'  ■"•'■"  "" ■■  «-"«"le.^-l  in  .l,a  e,.».  ,„  //„„„  .. 


ticlivt' 


•'•(^),  mthoKmg'sJJoneh.     That 
"ng  oil.     The   first   tiim. 


wu«  an  action  for  not 


^^'^'-^-^^^ 


(t>j  timimt..,  V.  «,W.W'-A-.  Holt  17.» 
(<•)  A7.«,V,  V.  ,S«rrry.  .i  B.p.  ;,«j  *' 
7  l'^"^"  ^-  -V«W<.  2  Camp.  .iai. 

(/)  rAor„to«  V.  jr««x.  M0...4  Malk  U 
(y)  //««*.  T.  /W^.  1  M.  4  R.  .,«N 


■f  I 


!•♦  TORMAUniW  OF  THK  CONTRACT— BRoKKR.s.         [Pr.  I. 

oil  to  thorn  "  worraiiteil  to  arrive  on  or  Wfor*'  .HOth  Juiip." 
Tho  RoM  not.'   wan   not   in   evidence,   mu\   tho   .l.-fonaiintH' 
c.unsol,  Witlos  relying  on  thot  objoftion,  ..flr.wl  to  put  in 
the  broker's  Wk  to  contradict  tho  n.»tc,  and  HhoM-  that  th,- 
warranty  waa  not  i«rt  of  the  contract.     This  evidence  huh 
rejected  by  I^rd  Denn.an.     The  Court  of  King's  Ik'neh  werr 
much  divided  in  opinion,  but  finally  they  granted  a  new  trial 
in  order  that  mercantile  evidence  might  lie  n>ceive«l,  and  th.- 
question,  if  necesMar)-,  carrietl  to  a  Court  of  error.     At  the 
new  trial  in  1834  tho  sold  note  was  prove.1  in  evidence,  and 
the  JUT)-  found  as  a  fact  that,  according  to  the  usage  of  trade 
the  bought  and  sold  notes  were  the   contract,  and  not  th.' 
brokers  l)o<»k,  which  tho  evidence  showed  was  in  practi.r 
never  referred  to,  and  the  plaintiffs  iwovered,  although  th. 
defendants  proved  that  the  entry  did  not  correspond  with 
the  note.     The  ilefondunts  did  not  attempt  to  question  this 
verdict. 

The  point  underwent  some  more  discussion  in  TAorniou  v 

a«r&,  (.,),  1842.      In  that  c,u«)  there  was  a  sold  note,  by 

which  Thornton  sold  to  tho  br,.ker'«  unnamed  principal  2(»i. 

casks  of  tallow,  and  a  bought  note,  by  which  Charles  b^.u^ht 

of  the    broker's  principal  5()  casks;  the  fact  was  that  tlu- 

broker  made  three  contracts  of  sale  from  Thornton  to  three 

different  persons,  and  delivered  only  one  sold  note,  but  thr... 

bought  notes.     He  entered  the  true  contracts  in  his  Wk  an.l 

signed  than ;  I^.rd  Abinger  nonsuited  the  plaintiff  Wau^e 

he  Ijought  and  sold  notes  did  not  correspond,  and  bethought 

the  broker's   book   nothing.     The  Court  of  Exchequer  all 

agreed  in  granting  a  new  trial  on  another  ground.     On  th. 

mam  point.  howe>^r,  Parke,  «.,  and  I^rd  Abinger  differed. 

rarke,  B.,  said,  "  I  apprehend  it  has  never  l)een  decided  that 
the  note  entered  by  the  broker  in  his  bo<,k,  and  signed  by 
him  would  not  l.e  good  evidence  of  the  contract  so  as  ti. 
satisfy  the  Statute  of  Frauds,  there  being  no  other.     The 

•ease  of  ffawes  v.  Forsfrr  (h)  underwent  much  discussion  in 


(o)  Tkomtou  V,  rharlet,  tf  M,  4t  W.  mvi, 
(6)  HavM  y.  Fur^tr,  1  If .  ft  K.  368. 


"which  mukc  ,h,  lLZr"n2  T  "'  """''""  "'  '"«'•' 
"inc..T«,™,„,  .herrm,V„S:^  .t'"^  '"  ""■  '"■"*  •'"■«" 
""■«  bought  .„,!  ^rl  ..Tl'''''""" '^""'"  •!"'«•• 

;;^«-  ■-".'"«.  ,:';'r:7\tar  r"'-"  "■ "-' 

"predion  of  part  of  th,,  c    J.    /^^""'n'y    it    was   tho   irn- 
"the  Wk  JT.  the    Xinal'i^    ^'  ^      '"^™^^  '^"^^^^^  ^» 

::-<»  -,d  note,  did  rr::  ;rrti "'  :'"^  ^'"'  '^'"^^^ 

"  'ound  that  the  bought  and  IVl  .  '""^'^'*-  '^^''«  i'"'y 
"-ntract.  but  on  the  Xd  h  7^  '"•"  ''^'''^"-  "^  ^ho 
•'  been  delivered  to  Zh^tlt  1-  *^°''  ''««"'"ont«.h„ving 
;;;n  the  book,  conZtc:^'      dC7:t^'^"'"«^'^^ 

»>et^een  them  on  the  footi„rof  thl  /""'"*'*  '""^^ 
"  "nay  be  perfectly  correct  b  t  ft  f  ^  T*"''  "^^"^  ^°«« 
;;  bought  and  ^oldUTTlL^e'^tZ^^^^^  ''  *^" 

"  randum  in  the  book  nmdr  SI  r  ^       ^  ^  ^^''"'  ^'  «  "'^n'o- 
'>rtie«.  that  mem":  7,^'n'  'V'^,  •"^^"^'""  "^  ^'^^ 
"  be  good  evidence  rmZvZL!  '^'  ^''''^''  ^""^^^  "«t 
Abinger  wa«  of  a  d^e^nt  t    !"'"'^"  "^  ^"'"♦>-"     Wd 
>UTK.«ely  avoided ''(7^1  r •"".'■    ^'  '"^^'   "^    ^"ve 
vi<>u«ly  to  that  of  Parke'  h)  ^'  ^"^  ^"'"*   ^""^^"^^^  pre- 
"thc  que«ticm  of  the  bought  and^'ITf  '?  "^""""  «^^"* 
't  to  be  unde^tood  thaf    at^JT '  '"'  '  '""'^ 
by  me,   that    when   the    bought  *''"  "i"»'°«  given 

"•"aterially  from   each  oth..     tf     """^   ""'^    ""*^'«    ^"ff'^r 

•  ju'lgm™.  „p„„  „„,  *:'""""''    ""'  «"«•  aw  n..l  call  ,,„. 
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Hmves  v.  Forsier{a)  is  at  variance  with  tlie  report  UHually 
received  on  very  good  authority. 

If  the  report  of  Hawes  v.  Fonter  («),  in  the  Reports  of 
Moody  and  Robinson,  be  correct,  that  case  can  scarcely  have 
been  decided  by  the  finding  of  the  jury  that  the  broker's 
notes  were  evidence  of  a  new  contract  substituted  in  lieu  of  a 
previous  binding  contract  entered  in  the  broker's  book,  for 
the  evidence  was  that  the  broker  could  not  tell  which  was 
first  written,  though  it  was  all  on  the  same  day.     It  is  not 
inconsistent  with  the  terms  of  the  report  that  the  evidence 
may  have  shown  that  the  notes  were  actually  delivered  to  the 
parties  a  short  time  after  the  entry  was  signed ;  yet  if  the 
jury  found  a  substitution  of  a  contract  on  that  gi'ound,  it  was 
a  somewhat  subtle  verdict,  and  the  point,  if  left  to  them, 
would  surely  have  been  mentioned  in  the  report.     Accordiuf; 
to  the  report,  the  evidence  was  all  on  one  side,  and  "  several 
'« of  the  most  eminent  merchants  in  the  city  all  concurred  in 
"  declaring  that  they  had  never  known  any  instance  where 
"the  broker's   book   had   been   referred  to,  and  that  they 
"  always  looked  to  the  bought  and  sold  notes  of  the  contract." 
And  the   question  was  left  to  the   jury  in  these  terms:— 
"  Which  according  to  the  usage  of  trade  in  this  city  has  been 
"  the  bmding  ccmtract,  the  broker's  book,  or  the  bought  and 
"  sold  notes?     If  the  evidence  has  satisfied  you  that  accord- 
"  ing  to  the  usage  of  trade  the  bought  and  sold  notes  are  the 
"  contract  (and  the  evidence  adduced   before   you   to  show 
"  that  they  are  so  considered,  has  not  been  met  by  any  cou- 
"ti-adictory  evidence   from  the  other  side),  then   you  \\'A\ 
"  find  your  verdict  for  the  plaintiffs. 

"  Verdict  for  the  Plaintiffs." 


This  differs  very  materially  from  the  statement  reported  to 
have  been  made  by  Mr.  Baron  Parke,  in  Thornton  v.  Charles  (M. 
at  it  is  submitted  that  this  was  not  a  "  finding  by  the  jury  that 
"  the  bought  and  sold  notes  were  evidence  of  the  contract  ou 


(a)  Hawet  v.  Fvrtter,  1  M.  &  E.  368. 
{!,)  TlioriUon  v.  Charts,  9  M.  &  W.  802. 
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"  the  ground  that  these  documents  huv.'nc  h        i  ,• 
"  each  of  the  parties  after  the  s^ b^of  ?!«  b^^^^^  '" 

''evidence  of  a  new  contract    fnJ     w      ''°"^' ««'^«tituted 
"footing  of  these  L esTb  tot  tl"  ?"   '"^   '''' 

tile  jury  under  the  dire  tion  o    tt  Chtf  ?.     '  T''"''- 

If  it  could  be  shown  that  by  the  nfn^n.)  l.  v 

broker  was  bound  to  make  an  entrl  inl,  u  7  """'°'"^'  " 
the  la>v  merchant  such  an  eatrr^tL  v  T'.'  T'  *''"'  ''>■ 
between  the  parties,  it  ml^t  conTto  hi  '■''""™' 

the  custom  of  Engand  tfdiridth^,!.r'''™ ''''''*" 
against  the  generaflaw  merctnf  w,b  "^  ™.'"  P'"™' 
of  such  beiol  the  gene  J  u;":!;:!*:)!  ™  ""  """""°"^ 

(a)  [The  following  note  was  addfwl  in  ♦».->  •  ■  ,  ,. 
retained  in  the  second  edition  Asl  I  *^,\°"^'"''  ^^'^ion  of  this  work,  and 
here  in  its  original  form.]  -Sere  has  'Itl?  '"*''"'*'  '*  *"*«  '''^«"  '«'»'»«» 
old  French  or  civil  law  to  show  hat  sueh  a  blw  ""^  "'"*'  *"''  ^^^^  ">  the 
but  I  have  made  too  little  searchTb^  able  to^r'  I^^"'^  '"  t^^''  J-*^- 
sumption  that  it  was  not  a  part  of  the  law  ,  k  T  t'  "«  '»'f"'d"'e  a  pre- 
law might  probably  afford  mSJe  assistance  !?/"'•  ^^'  ^""'"^  ''"''  It««"" 
I«  Van  der  Linden's  Law  ot  ^n^ntu^  """^ '^''"'''''^  "^  ^^""^  ^''''^^"'e^^- 
brokers  of  Amsterdam  are  "bound  to  keen  J"""''  ^^  ''''  '*  '«  ^'J-  that  the 
''actions,  to  serve  as  proof  in  ^^  of  dispute  ^'T  ^r'^l  °'  ''"  ^•*'"'  *-- 
f''"«m   v.  A/la/o  (6  B.  &  C    IItI    L  *  ^■'^^  Tentcrden,  however,  in 

regulation.  ^  ^^  "'^'  ^"^'"^  ^o  consider  thi«  a  mere  municipal 

^'^^'i^i'lX::vkTjTZ^^  'Vr'r^  ^^  *«  ^'•'^  ^^-^^^  ^^  ^-^'ers. 

extract  printed  belowT;  anf?he.l  seem«  n  ""l^'''^^'^'  (-^  may  be  seen  by  th^ 
or  the  other  from  a  system  1  ScallTd iff  ''"r;"^«'-«"<^  *»  be  drawn  one  way 
and  law.  It  is  diffiS  to  sa^  "hefhef  ^  P  T^^  •="^'*""«'  ^"'^  °'  trade 
pelled  to  submit  his  etock-bork  jruni  "h  .f^  -^  '^'''^"''  *h°  ^"^  -^o""- 
expenses,  once  a  year,  to  be  e^Sw  the  m1  '"'"*^  t"'  °'  '''^  ^--^^^^ 
1"  Chancery,  or  an  English  latyerleo^SS  JJ-^y.*"- ""^  K«<=°«-der  or  a  Master 
a«  proof  of  what  was  stated  in  ther^'  w^.w^  ^^  T''^'"=^  *«  t^'^^'^'  books 
as  unnatural.  ^'°'  '"""^'^  ^«  ""^t  "^cUned  to  resent  the  order 

Code  de  Commerce,  Line  /.,  Titre  demiem  -"  /,.,  r:  ,    /  ,- 
N    T„„t  <:«"'tHie.        ^''i /^i  ire  de  Commerce" 

«.  Tout  commergant  est  tenu  d'avoir  mi  l,„r»  ,•  ,       • 

jour  ses  dettes.  actives  et  passives  relonZfiV""'""^  'l'"  '"'""''  i""'"  Pa' 
tions.  acceptations,  ou  end'osZo/.s  d  eXte 'r^.''^  T  '""""^'■^^'  ^««  "^«'"^- 

u..  r.g/.t„  «U„  ,„.a  <,.^„^ ""  '•""•  ""»""  qu'il  "(Oil.  M  d.  »„pi„  ,„ 
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No  decision  has  been  found  in  the  English  reports  that  the 
broker's  book  is  by  the  law  merchant  or  by  custom  evidence 
between  the  parties.  There  are,  no  doubt,  many  dicta  to  that 
effect  entitled  to  much  respect,  but  no  actual  decision.  The 
inconvenience  of  the  doctrine  is  well  pointed  out  in  Goom  v. 
AJ!(ilo  {(i) :  it  makes  the  terms  of  the  contract  "  depend  iipon 
"  a  private  act  of  which  neither  of  the  parties  would  be 
"  informed." 

In  Townend  v.  Drake  ford  (b),  in  1843,  at  Nisi  Priu3  the 
bought  and  sold  notes  differed,  and  there  was  an  unsigned 
entry  in  the  broker's  book.  Lord  Denman,  C.  J.,  nonsuited 
the  plaintiff,  and  it  is  clear,  from  his  reference  to  Hawes  v. 
Forster  (c),  that  he  was  still  of  opinion  that  the  bought  and 
sold  notes  were  the  contract,  although  he  considered  that  if 
nothing  but  a  signed  entry  in  the  book  was  in  evidence  the 
Court  must  adopt  it. 

The  difficulty  of  deciding  these  points  may  be  gathered 
from  the  considered  judgments  of  Lord  Campbell,  C.  J.,  and 


effets,  mobiliers  et  immobiliers,  et  de  sea  dettes  actives  et  passives,  et  de  le 
copier  annee  par  annee  sur  un  registre  special  a  ce  destine. 

10.  Le  livre  journal  et  les  livres  des  inventaires  seront  paraphes,  et  vises  une 
fois  par  annee 

Le  livre  de  copies  des  lettres  ne  sera  pas  soumia  a  cette  fonnalite. 
Tous  seront  tenus  par  ordre  de  dates  sans  blancs  lacunes,  ne  transports  en 
marge. 

11.  Les  livres  dont  la  tenue  est  ordonn^e  par  les  art.  8  et  9,  ci  dessus,  seront 
cotes,  paraphes,  et  vises,  soit  par  un  des  juges  des  tribunaux  de  commerce,  suit 
par  le  maire,  ou  un  adjoint,  dans  le  forme  ordinaire  et  sana  frais.  Les 
commerfana  seront  teoua  de  conserver  cea  livrea  pendant  dix  ana. 

12.  Les  livres  de  commerce  regulierement  tenus  peuvent  I'tre  admis  par  le 
juge  pour  faire  preuve  entre  commer<;aDt8  pour  faits  de  commerce. 

13.  Les  livrea  que  lea  individus  faiaants  le  commerce  sont  obliges  de  tenir,  et 
puur  lequels  ils  n'auront  pas  observe  les  formalites  ci  dessus  prescrites,  ne  pour- 
ront  L'tre  representee,  ni  faire  foi  en  justice  au  profit  de  ceux  qui  les  auront  tenus 
sans  prejudice  de  ce  qui  aera  regl£  au  livre  de  Failletea  et  Banqueroutes.  .  .  . 

Titre  V.,  art.  84.  Lea  agents  de  change  et  courtiers  aont  tenus  d'avoir  un 
livre  revttu  des  formea  prescrites  par  I'art.  11. 

lis  sont  tenus  de  consigner  dans  ce  livre,  jour  par  jour  et  par  ordre  de  dates, 
sans  ratures,  interlignes,  ni  transpositions,  et  sans  abreviations  ni  chiffre^i, 
toutes  les  conditions  des  ventes,  achats,  assurances,  negociations,  et  en  general 
de  toutes  les  operationa  faites  par  leur  ministere. 

(a)  Goom  v.  Aflalo,  6  B.  &  C.  117. 

(6)  Townend  v.  Drahefurd,  1  Car.  &  Kir.  20. 

(c)  Hawe*  v.  Forsttr,  1  M.  &  B.  368. 
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the  judgmeut  of  Er  e    r    uM  T     "f;""  ^"ffl"™")-  ftom 

"iron  ™  Soot.h    Zt  I,     ^  ?"'''"' '  """  "»  """lopn 

"boughtnoto  1i;hohthtftf„  I'™".'"  "■'  "'*»"''■■'« 
"iron,  uud  to  the  Bhtaf  ff       ?,   °"«'"  "'"  """"^  Scotch 

"soId\.a,  named  Dunl'l"  °°'!' '"  "'''*  "'"^  *'>'"S 

"that  the  dofrl,  had'r  'IZ^  '"■^,  "  ^'f''"'  ""P-""' 
"of  some  contmct  by  r«iS  ,h^  f";  l"'  *'"'  -""ta'co 
"therefrom  npon  te™?  *         •*'"""'*  '»  '«'«'*  him 

"it  was  in  evidence,  aXt  tL  'fb„,  r''  ""'"'  '"  """ 
"tract  because  the  b^nrttlT  ?  *  *™  ""'  "»  <=»»- 
"  then  contended  h«tt  If    f  .T  ™"'"''  *»  P^ntifl 

"expres^d  in  .hit  g  /  "rtt'trf/  ')"»--' 
"declaration  wis  »!,.„     ""';'' /™t  to  the  defendant.    The 

"^te;  and  the  jnt  frri"^.  '»  '^^  >"*  "-e  bonght 
"and  ;.mt  th  deSanlT^, f?.  Tf "'  '"'  *»  f''""". 
"  the  amended  dc^S"^  '■"  '""''^''  «'^  «»'"™''  ""eged  in 

"etreulrC'er  i  °"T?  """  «"'  '-'-"""e 

"-otthearp,:Le7b„„eht  r''u°°''  "«"^''  "-^  •'™. 
"  is  not  tonchedCthe  p,t2c»  "r"  ''°'^'  »'''*  "S'- 
"Frol  evidence  rf  a  c'o nS Tn  ihe  r""' ?'' """'™' 
"note  dclivc^d  to  the  defrndait  f  K™'  °*  *'  '""'8'" 
"that  the  point  i»  Whe,l°  ,.  .'^'°  •™"'<'"''.  ""d 
"hecanseasoUnotewild  r  ™h™''»««  is  i^dmissible 
"»"rds,  Whether  boulfT''  ",*'»■'»''«■  »  "'"er 
"'■viJenceof  ^Lmi™  t,         '""  "°''''  ''"''ont  other 

::j::^...  X  trr;L^rr^Tb'oXr:^ 
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"  notes  which  agree  are  delivered,  and  accepted  without 
*'  objection,  such  acceptance  without  objection  is  evidence 
"for  the  jury-  of  mutual  assent  to  the  terms  of  the  notes: 
"but  th  assent  is  to  be  inferred  by  the  jury  from  their 
"  acceptance  of  the  notes  without  objection,  not  from  the 
"  signature  to  the  ^vriting,  which  would  be  the  proof  if  they 
"  constituted  the  contract  in  wi'iting."  He  then  went  on  to 
point  out  that  the  form  of  the  instruments  is  strong  to 
show  that  they  are  not  intended  to  constitute  a  contract, 
and  said  (a):  "  It  is  clear  also  that,  if,  according  to  the 
"  opinion  of  the  witnesses,  there  is  a  right  to  return  the  note 
"  if  contrary  to  instructions,  the  keeping  of  the  note  makes 
"  it  binding,  and  not  the  signature.  The  governing  principle 
"  in  respect  of  contracts  is  to  give  effect  to  the  intention  of 
"  the  parties ;  and,  where  the  intention  to  contract  is  clear, 
"  it  seems  contrary  to  that  principle  to  defeat  it  because 
"  bought  and  sold  notes  have  been  delivered  which  disagree. 
'•  They  are  then  held  to  constitrte  the  contract  only  for  the 
"  pui-pose  of  annulling  it. 

"  It  seems  to  me  therefore  that,  upon  principle,  the  mere 
"  delivery  of  bought  and  sold  notes  does  not  prove  an  iuteii- 
"  tion  to  contract  in  wilting,  and  does  not  exclude  other 
"evidence  of  the  contract  in  case  they  disagree."  After 
reviewing  most  of  the  reported  cases,  he  proceeded,  "  From 
"  this  review  I  gather  that,  in  the  greater  number  of  the 
"  cases,  the  doctrine,  that  bought  and  sold  notes  are  the  sole 
"evidence  of  the  contract,  is  not  recognised,  nor  was  the 
"  point  decided  that  other  evidence  of  the  contract  and  of  a 
"  compliance  with  the  statute  is  inadmissible,  if  bought  and 
"  sold  notes  have  been  delivered  which  disagree."  Erie,  J., 
was  of  opinion  that  the  other  evidence  in  this  case,  viz.,  the 
evidence  of  ratification,  was  sufficient  to  show  that  the  bought 
note  expressed  the  contract  between  the  parties,  lie  was 
further  of  opinion  that  there  was  not  any  substantial  variance 
between  the  notes. 

That  which  Erie,  J.,  actually  decided  was  that  the  bought 


(a)  Page  111. 
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and  sold  nofos  wt>rp  nr.f  M,„       i 

•he  broke...,  h^,  „  '  ^Z'' „t™  "'  """  'he  „„,„  ,„" 
'hat  be  the  tr„c  effect  o  fl,r-  ,  •  "'™'*  "-i-n^ible.  If 
'he  broker  i,  the  !!l  •„  "  J'"'*'"™*'  "■»  "'enf  to  whie" 

«"-e  mo.,  than  ,:Ck  Vht;;:: "'  T'  """^^  »■>  ^ 

'hat  ectraet.  If  ,,,»  broker  !'■  ''[T'""  "'  '""'"•ng 
■xake,  a  eontraet  wh,-,.h  he  wa  ,  ,h  tl  t  """"""'J-'  ""3 
proceed,  ,o  ™ke  a  memo™:  '  h'L  .T'  "'"'  "»» 
bought  «„,!  ,„,,,  „„,,,  ,.y^  '    1  Ine';     •  "'"'  "■«»' 

If,  however,  the  book  and  the  bo  S,t  !  TIT  """  ''"«•■ 
'hen  i(  fhe,e  ,l„e„„ent,  are  to  L,  l  .  '"'''  "'"''^  <«*■■. 
-■■denee,  b„.  „ot  the  o„„  Z^^tZtttT"  '"''">■  "' 
there  seems  to  be  no  reason  whv  .j  "  eontraet  was, 

to  ah„w  whieh  of  themZrse    :;;  r  *°"''*  °" '«'  S^™ 
If  either  narf^  i,  '  '"  "">  eontraet. 

objection":  rc  sru,:  b:i  ''"^"-  -■=■•"«  -y 

"n  that  that  note    n,.y  It  ont  tf '""^ ''""'"''"'S"™' 

Meved  himself  to  have  idf a,;  f, he  T™'  '"""'•  '"' 
'""I  relies  on  that  note  all       '  °"'°''  '"'>'  »«  ">e 

,..estion  of  evidence  whether  hob    T""  '°    ■■'   ""'"y   •> 
^hifted  his  gronnd  forT  pn  "1   '  ™'  '»  »"  "'o-g.  or  has 

ke  *own  that  he  at  first  treated  h,  """'"'■     "  "  "an 

»ne   then  the  parties  w  «  never  w"^  ""'^  ^^  ">" -"*et 

.-.^enee  that  there  ever  was  a   ^  ra;^  "'"''  '"•"  "^  -  no 

The  view  whieh  was  taken  bv  pJt.  r 

'•  .'-*M  („,,  was  that  the  boLht  Ir  ^■'  '"  ^'"'•""V" 

!!!_!:^!^^;«o^7^~^:-- 
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had  (lone  for  that  person,  and  was  not  a  memorandum  signed 
for  the  purpose  of  binding  him. 

lie  then  went  on  to  say  that  he  could  not  doubt  that  if  a 
broker  makes  a  signed  entry  in  his  book,  "  notwithstanding 
"  cases  and  dicta  apparently  to  the  contrary,  such  memoran- 
"  dum  would  be  the  binding  contract  on  both  parties,"  but 
that  in  this  case  there  was  no  signed  entry,  and  therefore  if 
there  was  a  memorandum  at  all  it  must  be  either  both  the 
notes  or  one  of  them  :  that  neither  by  itself  can  be  so  re- 
garded, and  that  on  this  point  all  that  was  decided  in  Hawes 
V.  Forster  (<()  was  that  if  one. only  was  produced,  the  other 
would  be  assumed  to  be  the  same  until  it  was  shown  not  to 
be.  Therefore,  if  there  was  a  memorandum  at  all,  it  must  be 
both  notes,  and  as,  in  his  opinion,  they  differed,  there  was  no 
evidence  of  any  contract. 

This  judgment  seems  open  to  this  remark,  that  although  a 
note  at  the  time  when  it  was  sent  to  the  buyer  or  seller  was 
a  mere  statement  to  him  by  the  broker  of  what  he  had  done, 
yet  if  both  parties  subsequently  assent  to  the  terms  of  that 
note,  there  does  not  seem  to  be  any  reason  why  it  should  not 
be  regarded  as  a  memorandum  of  the  contract. 

Lord  Campbell's  view  (h)  was  that  there  was  no  evidenc  c 
of  ratification  of  the  bought  note  by  the  defendant ;  that  tlie 
entry  in  the  broker's  book,  if  there  is  one,  is  the  binding 
contract  between  the  parties,  and  that  a  mistake  in  tlie 
bought  or  sold  note  would  not  affect  its  validity  ;  that  a 
long  series  of  cases  had  established  that  where  there  was  no 
entry  in  the  broker's  book,  the  bought  and  sold  notes  were 
the  evidence  of  the  contract,  provided  there  was  no  substantial 
difference ;  but  if  there  was  that  difference  there  was  no  evi- 
dence of  any  contract,  and  that  in  this  case  there  was  a 
substantial  difference. 

This  judgment  is  in  most  respects  of  the  same  effect  as 
that  of  Pattes(m,  J.,  but  it  is  very  difficult  to  say  to  what 
extent  it  differs  from  that  of  Erie,  J.    The  aim  of  the  judgment 


(a)  Hawf*  V.  Forster,  I  M.  &  E.  368. 

(6)  Which  Wightman,  J.,  had  read  and  concurred  in. 
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>"o...  I,v  »,„«„«  .h,h     ;„.„■''"'  '""''"'■'■"  l-Ki"»hi,j,„l^.. 
In  U,«,l,„m   V.  I!,mmv„ll(a)   in  1  HOT  ,1,    ,, 

The  clerk,  Willian,   ,H,I  I  f  ''"'  ""''■"""'"  "»«'  elclc. 

clerk  w,.,  ,1,0  hrok^    ,    n,         ''"'""I"""'  <'~i*-l  'Lat  the 

nailer's  clerk  is  jtiveui,,  ,h"         ,'  ,       "''•«■  B"™!  to  a 

.1.0  clerk  i,  done*^,  r  1  e,  ':,r'',:'  ""'' .?"'  '™*  *'"-  ''.v 

-..  signed  l,v  tLt„C  •      "■■  ""  ^"°"'"  "'  P'™"-'»." 

..te,„„r,vLi,ca  ™  !;.     V  ""''"".  •"■«!"»  *»  bough, 
»as  nut  i„      I,  ^"  """■>"  "  f''«  I'^kor's  book 

ll;iN  ■?     .  '  •^"".■*'  consist  ng   of   Erie    f  T 

»^h«nis,  Keatmg,    and  AViUes,  .,j._  h,,f  ,,    jX'  ^^  J- 

•uliiMent  meuuu-andum.  "'""  » 


W  *«*'».».  ft,r„„,W!,  1  Y.  «  J.  387. 

m  Cro/I,  V.  P<,m„,  33  L.  ,.  c.  I,  ,j„  .  ,j  ^  jj  jj  ^  ^^^ 
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Tlic  point  in,  however,  much  connected  witli  another,  on 
Avhich  there  is  Home  authority,  namely,  wliether  a  princii»iil 
hm  in  general  a  right  to  refuse  to  receive,  <»rlie  bound  by,  a 
contract  delivered  to  him  by  a  broker  whom  he  has  employed 
in  the  ordinary  manner.  If  the  prhicipul  has  a  right  on 
i-eceipt  of  the  note  to  return  it  and  repudiate  the  contract 
altogether,  it  is  manifest  that  there  is  no  abs(»lute  contract 
until  he  has  either  adopted  the  ccmtmct  by  retaining  a  m>h- 
delivered  to  him,  or  waived  his  right  to  have  an  opportunity 
to  return  the  note,  and  so  repudiate  the  contract.  Tin- 
objection  in  such  cases  is  not  that  there  is  no  sufficient 
memorandum  of  the  contract,  but  that  there  is  no  contract  at 
all,  for  the  authority  of  the  broker  in  such  cases  is  merely  to 
negotiate  a  bargain  and  propose  it  to  his  principal,  Avho  is  to 
be  bound  by  it  unless  he  dissents.  Until,  therefore,  the 
proposal  is  expressly  or  tacitly  accepted,  the  contract  is  imt 
made. 

Proof  has  in  some  cases  been  given  of  a  usage  in  London, 
by  which  the  prineii)als  have  a  right  to  return  the  broker's 
note  within  twenty-four  hours,  and  so  to  refuse  to  be  bound 
by  the  contnict. 

In  Hcyman  v.  Neale{ti),iTi  1809,  the  defendant  seems  to 
have  relied  on  this  usage  as  a  part  of  the  law  merchant,  not 
requiring  proof.  In  that  case  the  broker  seems  to  have  liad 
express  authority  to  make  the  contract,  and  Lord  EUon- 
borough  is  reported  to  have  used  terms  that  may  have  borne 
reference  to  the  peculiar  circumstance  of  the  broker's  express 
authority,  biit  which  certainly  seem  to  have  been  expressed 
generally  to  the  effect  that  no  such  custom  was  part  of  the 
law. 

In  Hodgson  v.  I)(n-ics{h),  in  1810,  there  had  been  bouf:ht 
and  sold  notes  delivered  for  the  sale  of  tobacco,  payment  to  j 
be  by  bill.     Five  days  afterwards  the  defendant,  who  was 
the   seller,   refused    to   proceed    Avith    the    contract.      The 
defence  was,  that  the  person  who  sells  goods  by  a  hrokir 


(u)   llfijman  v.  Ntalf,  -'  Cnnip,  :j.{T.  ai4f,  p.  96. 
(&)  Ilodf/aon  v.  Daviet,  2  Cami).  b'i\. 
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rtwrvcH  to  lM,nN..If  tho  power  of  n.tifvi,,^    .       •      • 
purehusor.     Tho  . p.. id  jury  laid    M  "   '"''"''''    "*'  ^''•' 

Nufficieney  of  the  buvor  ..ml  '''^^Pl'ioviuK  of  tl,,. 

evidence  was  civeu  that  if  w,.-  Vi  '        ^'^   ^"'^   ^''"t 

Imve  hud  some  l^uriM  m>„„  .  •    '      "  "'"'""''  ""W 

the  accuracy  of  the  reporte '„  1,        /      """"  '^l'"'"'. 

■'  Iroker-s  bough    o^Jllrr,  """"""'^  "  '""'  «  «- 
•  aot  conaomm  ,vi  hlheir  d!,    ,        '""^  '"'«'"  '«''  »t™ 

tl.e  statement  iu  «,„„„/,„„  J  .  Tl  '"  """^  "''"S  "» 
'k  same  „m„t.  I't:  L^"'*,*:^'  '""  '^  "•«"  '" 
«;e,  aud  is  the„.fo..  of  .oZ\Z^^' Xr"  ^  "' 
rather  collateral  to  it,  there  i,  ,.m  '  "'  "   »''« 

't  *"  '*"™ "  '^^  ^•^'-  st:::^^  "*-■■ 

played  by  the  plaiutiiS  ,0  sell  f„    h!    'u     ^r"'  ""'  '»'" 
'■■  both  buyer  aud  seller,  bu,  he   i„ L^' ,.""  ''""'"^  """-^ 

(a)  llnmphnes  v.  t'«rra/Ao,  16  Eust 


(4)  //own  V.  Forster,  I  M.  &  R 


(O  ?v, 


SfW. 


cwy.«o«  V.  (iurdhier,  1  C.  P.  D.  •— 
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weoliH  and  thfu  repudiated  thi-  contnict.  Urett,  J.,  ddivfi- 
iuj;  the  jud>?ineiit  of  the  Court  upholding  the  verdict  fur  the 
phiintit¥,  mii»l,  "The  authoritieH  are  eont-luKive  to  Nhow  that 
"  the  broker  aetiug  for  one  of  the  <'ontraetiug  partien,  making 
"a  eontraet  for  the  «»ther,  in  not  auth<»ri/ed  hy  hoth  to  hind 
"both.  Jlut  the  broker  who  nuike»  a  eontraet  for  «»ue  may 
"  be  authorized  by  that  permm  to  make  arid  ««ign  a  memo- 
"i-andiuu  of  the  eontraet.  That  ban  frecjuently  been  held. 
"  Tlie  question  here  irt  whether  there  was*  any  evidence  that 
"  the  broker  was  m  authorized."  And  Hrett,  J.,  was  ot 
opinion  that  there  was  ample  evidence  that  the  defendant  had 
recognised  the  broker's  authority  to  sign  for  him  («). 

In  all  cases  to  which  such  a  custom  applies  it  is  evident 
that  the  broker  has  no  prima  facie,  authority  to  make  a 
contract,  and  when  there  is  but  one  contract  note  delivered 
there  must  be  something  proved  beyond  the  mere  existenci" 
of  the  relation  of  broker  and  principal  between  the  broker 
and  the  party  who  has  not  received  and  retained  the  noti , 
or  else  there  is  no  proof  of  a  c(mtract  (m  his  part.  And 
when  there  is  independent  proof  that  the  principal  did  in 
fact  enter  into  a  parol  contract  to  the  sanu?  effect  as  tliat 
contained  in  the  note,  it  wouhl  seem  to  require  extranemi.i 
proof  to  show  that  he  authorized  the  broker  to  sign  a  contnu  t 
for  him  without  delivering  a  note  to  himself.  And  at  alj 
events  he  cimld  not  be  taken  to  give  the  broker  prima  fiiii>- 
authority  to  sign  anything  but  a  memorandum  of  the  contract 
actually  made,  and  consequently  it  would  be  open  to  him  to 
show  that  the  note  was  not  a  memorandum  of  the  true 
contract.  In  the  case  of  VUta  v.  Uecki'tt  {b),  in  the  sittiiiirs 
after  Trinity  Term,  184-"),  the  Exchequer  is  said  to  liaw 
decided  on  these  principles,  but  giving  them  rather  a  iintrc 
extensive  application.  That  was  an  actitm  for  not  acceptiii!,' 
goods.  The  i)arties  had  been  brought  together  by  a  Livti- 
pool  broker  and  had  made  a  bargain  personally.     The  brnktr 


(u)  Hee  also  Moore  v.  CamjiMI,  2C  L.  J.  Ex.  .•{lO  ;   1()  Ex.  323. 

{b)  pais  V.  Utckett,  14  L.  J.  Ex.  .{38  ;  l.J  M.  &  W.  HX  .See  also  Sief.'mrJ 
V.  Arrhihal'l,'20  L.  J.  U.  B.  529 ;  17  Q.  H.  1(».J :  Ifei/worth  v.  Kiiii^ht.  XW.  J. 
C.  P.  298 ;   17  V.  13.  N.  S.  298. 
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f^  •  it' 

I'-k   ■■<  ilil,.  ,hnp,.      U',„   ,1,  .  I  ■'•      ""'  ™»" 

'O'lt.llo  of  |.-™„,|,    ,1,  r.1  ""'"""•    '"   -"""fv   »"■ 

•   IHIIUS,    TfHTft   iK'Ulir    Olllv    ni.«    ..     i  1 

"••^'^ "  "ritton  rontn.t    s.,  ..«        '       ,  '  ""''  ''"*^  ^^"^ 

It   hud   provio„.sly  l,oo„  decided   at    Xi,i    P,:,.. 
I."id  heiivoiu/,)    in    7  7<M  ,         '" /^>'^'    ^ »'"»,  once  l>y 

--apparent  a,.thorfC^^'"'''^"'^^  "'  ""  ""'^^^•'»  ''"'1 
than  pnrchas  "1  ;l^  L  ;  ^7"^^'  ''  '''  "">-^'""«  -- 

•'f  these  ca«c..  But  i  1  ^  T""'"  '",  '^'^*"''  '^'^  P'"'^'Pl*'' 
••-.ker  is  entn  J:,^  .r^lH^j^T  *'\  ^^ 
'""tract:  as   for   insMi.r..      \"''^\"t  ""thority  to   make  a 

J"'  i«  permitted    to   have   thJ        T  P""''**!*"'  ^^^'^'''^ 

•'-l-"/ontheli..hTi„  Jhi.l       ''?''''    ^^""^'^^   ^^'"^   '""'^t 
"f  the  «an,ple.s.  '^  "^'""^''"^^  ^'^^^^^  ^^'^  Po-essiou 

I"  the  case  of  He,,u-orfh  v.  KnH,l,t  (,)  i„  i«ri       i,-  u 

-"''•uct  and  write  down  the  teloS^.  '""'"  ^Imn  to  negotiate  the 

••-auently.  at  all  events  thi    ."e  s.>„!? rj'?"'' ''^'"»">-  -<1«.-  und'that^    ! 

;         "  f";/  '"'"■"  '•-  -  ^/-Zf  It'll''"  "*^  "°*  ^^'^^^  ^-  -thority.- 
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his  brokors  then  wrote  to  the  plaintiff's  brokers  making  iin 
offer  in  toi-ms  which  differed  from  their  authority,  but  whicli 
the  CoiH't  oousidered  to  be  in  substance  the  same.  This  offei- 
was  accepted.  The  bought  and  sold  notes  which  were  then 
draM'n  up  did  unquestionably  differ  from  the  accepted  otter. 
The  declaration  was  founded  on  the  terms  of  the  authority 
and  not  on  the  notes.  The  Court  upheld  the  verdict  ^'or  the 
plaintiff,  being  of  opinion  that  it  was  competent  to  him  t(» 
bring  an  action  on  the  contract  disclosed  by  the  letters. 
Erie,  C.  J.,  saiii :  "  Something  was  said  by  Mr.  Mellish  about 
"  the  letters  not  constituting  a  binding  contract  between  the 
"  parties,  because  a  more  regular  and  extended  contract  was 
"  contemplated  (()•  That  notion,  however,  is  totally  at 
"  variance  with  the  law  as  laid  down  by  many  cases  in  tlii 
"  Court  of  Queen's  Bench,  where  the  bntker's  book  has  been 
"allowed  to  be  resorted  to  for  evidence  of  the  contract, 
"  though  the  parties  intended  to  contract  by  means  of  bouglii 
"  and  sold  notes,  where  there  has  been  a  variance  between 
"  these  documents  "  (/;).  Perhaps  it  may  be  suggested  that 
in  the  above  important  passage  the  expression  "  intended  to 
contract"  may  be  read  as  "intended  to  evidence  the  con- 
tract." 

It  would  seem  from  these  very  conflicting  authorities  that 
it  is  still  a  matter  in  doubt  whether  any  document  can  be 
snid  to  be  thr  memorandum  of  the  contract.  Mr.  Benjamin 
(in  the  second  edition  of  his  work)  deduced  (<■)  certain  propo- 
sitions  from  them,  the  first  one  being  that  the  signed  entry  in 
the  book  rousfitiitcd  the  contract,  the  second  one  that  tlio 
notes  did  not  ronstitnte  the  contract,  the  third  and  fourth  ones 
being  that  both  or  either  note  might  satisfy  the  statute.  But 
in  the  last  (fifth)  edition,  published  in  1906,  it  is  pointed  out 
that  when  the  cases  above  referred  to  were  decided,  a  broker 
was  bound  by  laM'  to  enter  the  terms  of  the  contract  in  \i\» 
book,  and  that  fact  was  regarded  by  the  Cotirts   as  \or\ 

(a)  See  Leivia  v.  liraa^,  .'J  Q.  13.  I).  6(J". 

{!))  Willes,  J.,  in  this  case  dissented  from  the  opinion  of  the  majority  of  the 
Judges  in  Cmvie  v.  Reinfry,  5  Moo.  P.  C.  (A  V!32. 
('')  Benjamin  on  Sale,  2nd  cd.  p.  221. 
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veAal,  ,v,,e,he,.  i,  i,  ,.  ,„e«,..,,j!Zf„;    ''  '"'  ""'"™"'  "™ 

live'!'  h,"  .Lt,rv'T7v  m,"'"r*'  ^""«™™'  "- 
"tl..  r  .•        "7^      ^-   •^'^•/"/'"/'/  /'),   drew  attenti.m    "to 

„.|.«.     fi  '   *"'  ''^  coiii^.steut  with  the  view  that 

"here  there  are  several   memoranda  in  existence  d^'l 
rom  each  other  and  all  purporting  to  he  ZZTJ^Z 
contract,  it  is  a  mottn-  of  .'videmr  whicli  of  them   if  nnv   , 
:Z^  of  the  contract  which  the  ^t^:, 

fowl  Variations  of  Written  Contracts 

»..na  ly  happen,   «,a.    ,ho  partie,  verbaUv  agef ,         * 

aUerafon  in  It,  „r  in  ,he  n,ode  of  carrying  ii  onr*^         *'™ 

H  anyd,«.g,^ement  shonld  arise  in  eanying  „„t  the  altered 

(")  Benjamin  on  Sale,  5th  ed  i  "h-  ~~ 

ih)  ^n„.uri,ht  V.  Archibald,  20  L:i:Q.  B.  529;  17  a  B.  107. 
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contract,  neither  party  can  bring  an  action  on  the  verbally 
altered  contract,  where  the  alteration  should  have  been  evi- 
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deuced  by  witing  to  be  valid.  As  Lindley,  J.,  said 
Hidnnm  v.  llaiiues(a)^  in  1875,  "Neither  a  plaintiff  nor  a 
"  defendant  can  at  law  avail  himself  of  a  parol  agreement  to 
"  vary  or  enlarge  the  time  for  performing  a  contract  pre- 
"  viously  entered  into  in  writing,  and  required  so  to  be  by  the 
"  Statute  of  Frauds." 

It  becomes  a  question  then  whether  either  party  can  bring 
his  action  on  the  original  contract. 

Where  the  original  contract  has  been  rescinded  neither 
party  can  avail  himself  of  it,  and  in  these  cases  of  parol 
variations  the  defendant's  argument  has  frequently  been  that 
the  original  contract  must  be  taken  to  have  been  rescinded 
by  the  parties  when  they  entered  or  thought  they  were 
entering  into  a  substituted  contract. 

Where  another  contract  can  be  proved  to  have  been  sub- 
stituted for  the  original,  as  where  both  were  in  writing,  it  is 
probably  a  matter  of  law  that  the  parties  intended  to  rescind 
the  original,  but  where  no  substituted  agreement  by  whicli 
the  parties  bound  themselves  can  be  proved,  it  is  a  question 
of  fact  Avhether  the  parties  did  intend  to  rescind  it  when  they 
entered  into,  or  rather  intended  to  bind  themselves  by,  u 
substituted  contract. 

There  does  not  seem  to  be  any  doubt  that  a  contract  which 
must  be  in  writhig  may  be  rescinded  verbally  {h).  If  the 
original  contract  has  not  been  rescinded  either  party  may 
bring  his  action  on  it  provided  he  can  show  his  readiness  and 
willingness  to  perform  it. 

In  the  case  of  Vezey  v.  Eashleigh  (c),  in  1904,  it  was  held 
by  Byrne,  J.,  on  the  authority  of  Price  v.  JJi/ir  (</)  and 
liohinsoii  v.  i'«</<'  (e),  that  although  to  prove  rescission  of  a 
contract  in  writing  and  required  by  law  to  be  in  writing, 


i&m: 


(a)  llkkman  v.  Ilayim,  44  L.  J.  C.  P.  358  ;  L.  E.  10  C.  P.  598. 

(ft)  <im»  V.  Lord  Nugent,  5  15.  &  Ad.  65. 

(c)  Vezey  v.  I}aalileiyl,,  T-'J  L.  J.  Ch.  422 ;  (19(4)  1  Ch.  634. 

((/)  J'rire  v.  JJiier,  iu  1810,  IT  Yes.  .{GJJ. 

(0  Rohinwi,  V.  Paye,  in  1826,  3  Russ.  114,  121. 


'■"■v.]  '"'"'AU™,  OP  THE  COKT«ACT-P.B„.  ,..„,„,„«,.    ,j, 
was  inadmissible  ^"^  contract 

tl..  same  as  the  oririn  ,1  in  „II    "        .      '"bsWuted  oonlraot 
"f  doliven-  but  this       n  ,  '"■.  '  '■'""'P'  "'  '■>  ""^  «>"<■ 

Such  an  .,i'eeiif;„ri  :ar::::','„  ""m™"^-  ""  '"^'•• 

"-ce  by  one  part/to  t^olZZJ^TlZ' ^''''l  " 

;3c.  ..o.  the  te^s  of  the  „g.ee„  J,  ir.t:  fe:::::? 
^..^.^w:iis;;rsr:^t::^ri:t^ 

on   certain   days.     After  some   of  f),     a  ,  ^"antities 

.-e  «,e  dei,  .,„.  J^  tM he  ;  S'IX'T 
ot  bacon  was  dull  and  remw^t^.}  th         *'''*'"""»  "'at  the  sale 

-'I  t%  assured  hi  th^: »  ,, t't  ^^d'l"""  "  T  '■™' 
P"»tpone<l  the  deliveries  Tv  enti  tb.  r/T""^  ""•>■ 
to  aecept  any      Ami  wl,»,,  tl       ,      V  ""'  ""efendant  refused 

f«.-  not  aoeTptiu^i,  ';',""'  "^T"?  '''°"«'"  *«■•  """o" 

Plaia.i«s  .etrSng  raT^^let";!  eV*"-^"'  '""'  ""•■ 
tion  ot  a  written  contrart  T  "^^  "  P™'  ™™- 

f.»-  a  written  one  TS  '""r  "'"■';' ''°°'™"'  ™''»«"««' 
*t^.'u.e.  for  the"'  L tee'  nXT""  ,""  ™'"  "■"'^'  ""' 
P«.t  payment.  But  Lord  EUe'btUT  r"'"'''''?  •""  " 
"bjeotions,  and  the  Tonrt  „„r, ,  !u  *  '       ''■'  °™™led  both 

«'■!«>.«  to  bnvof  helfr:;"  "^'','  ""^  l''™'«  «g«ed  in 

fc  plain.ifl's  broker  DO  „,!  I      .  ?^-    ''°""  '''''"  "'""-wards 

«..d  asked  the  defen  laCT,  ."h  u"  ''""  '*  "  ^"■"'''y. 

«  ».e  21,t.  Thf  S  da  ts  Jd  "  Yo  b  'T'i  ""  '"^  ••™™ 
'■  i-M  or  24th  "  Th.  „,^  /u  '  "  '""'  '"""■'■  ^y  "le 
__I2L__^';^I™^°'  bones  having  risen,  they  were 
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not  sont.  Lord  Donman,  C.  J.,  dolivcring  the  judgment  of 
the  Court,  said  that  the  question  was  mainly  one  of  fact,  viz., 
did  the  parties  intend  to  substitute  a  new  contract  for  the 
old  one,  the  same  in  all  respects  except  those  of  the  day  of 
delivery  and  payment.  The  Court  being  of  opinion  that  they 
did,  ordered  a  verdict  to  be  entered  for  the  defendants. 

This  case  was  considered  to  have  ovorrnled  Cufv.  Venn  (//), 
but  is  itself  very  don\)tful  law. 

In  }f(irsh<ill  V.  fjivH  {b),  in  1840,  the  defendant  contracted 
in  writing  to  buy  of  the  plaintiff  a  (piantity  of  potatoes  to  be 
shipped  on  board  the  jdaintiff's  brig,  The  Kittij,  on  her 
arrival  at  Wisbech  the  next  time.  On  her  airival  there, 
the  defendant's  son  requested  that  she  might  first  go  to  Lynn 
and  from  there  take  a  cargo  to  London  and  then  return  to 
Wisbech.  The  plaintiff  sent  her  accordingly.  When  she 
had  returned  to  Wisbech  and  the  plaintiff  offered  to  load  her, 
the  defendant  refused  to  take  the  potatoes.  The  plaintiff 
was  non-suited  on  the  ground  that  this  was  a  parol  variation 
of  a  written  contract  and  was  not  binding. 

It  appear*  to  have  been  considered  in  some  of  the  pre- 
ceding cases  that  the  parol  variation  to  raise  a  presumption  of 
rescission  must  have  been  an  essential  part  of  the  contract. 
Parke,  IJ,^  said  that  this  was  unnecessary,  for  that  "  every 
"part  of  the  c  (  in  regard  to  which  the  parties  are 

"  stipulating,  must  .»e  taken  to  be  material." 

Baron  Parke  approved  of  Stead  v.  Dmvber  ,(c),  but  it 
seems  pretty  clear  that  Stead  v.  Daivher  {c)  was  wrongly 
decided,  and  is  distinguishable  from  Marshall  v.  Lynn  (h). 

doss  V.  Lord  ^^ugent  («/),  in  1840,  established,  in  the  case  of 
a  ccmtract  relating  to  an  interest  in  land,  that  if  the  original 
contract  be  varied  and  a  new  contract  as  to  any  of  its  terms 
substituted  in  the  place  of  it,  the  new  contract  cannot  be 
enforced  unless  it  be  also  in  writing. 


(«)  Cuffv.  Penit,  IM.  &S.  21. 

{h)  Afanhull  V.  Li/nn,  9  L.  J.  Ex.  117  ;  G  M.  &  W.  109. 

(f)  Stend  V.  Dawber,  10  A.  &  E.  57. 

(f?)  lings  V.  f.irrd  Xiii/rnf,  5  B.  &  Ad.  6.1. 
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which  the  action  was  ].rou  J    L  not  ,1  "'"  ""'^'  "" 

the  delivery  of  the  hen.  mI  to  Z  t  T"'  ""''"'''^  '^''' 
the  defendant  informed  l^  the  pl-dS  """•"• ,  '^'"" 
hemp  had  been  put  on  the  c'.uav  P^;^    '^ '^  «^'-'\^J»«^  the 

might  be  warehoisod  on  the  E.'tiff '  ""^""'"'  ^'"^  '^ 
done.    Wilks  then  told  f  h.  7  p^'''  "^'^  '  "^««»»t.  which  was 

for  the  he.p!!i^:::'t  ,;:■:".; :  t •'- ''- ^^^^^^^ 

Owing  to  a  diffe,.nee  ab'^Th!  ".:,^; •:""•!?  ^'^T'"  '• 
give    the   defendant   the    plaimir!?.     '.  ''^"'^^^  ^'^ 

argued  for  the  defend-.nt  .T  \  ^^^P^^"^''^^-  It  was 
verbal  contract  t    ^  li  "  '  f ^  r    ""  '  ^'"  ^^^P'  ^^^^  ^ 

«tm.ed  for  the  writtr  c^r  ;:;^^^^^^ 

and    that    the    wiift,.,,    „     ..  "'^"vti  nom   the  quay, 

Par..  13.,  X "  w:irs;::,  t':;-  ""'■'■"'«'■ 

■'  V  this  evidence.      If  „  now  ™/  '^       ""  '"■"™' 

..^ae,rve..e.:;ri:;,er;*::  r:rr.;;r'"? "; 

mt„  .mother  eoutract  in  writing  f,„  .hi        V^  • "  """"'""' 

W  de,ive..e<.  „.„  paid  .,.•  Sn"  1  fe  ,  -r:'";;:,  r^nh 
the  parties  verbally  agreeil  th.if  fh„        !  .  "*'* 

should  be  cuueelled  amiThe  til  fit  ,  ,  '""'  "'  """  '^'^ 
™<ler  the  eoutraet  of  he  1*^  1  ,  ,'™"'  "'"'  l"'-™'^'" 
■Irfendau,,  eventual  efls  '  ..tt  ,"^  "T'"^^"-  '''"" 
»-.iS  argued   for  then,    ZTV  '"'  »'"'*■      ^nd   it 

7i«<ie' bythesS:;;t„r  z"r,L"^rr  '.n ""- 

«.s  coaeurt^'d  i„  ^^te  XrtZT  "  ^"l!*''"'"'  "'■''■'' 

the  eontrae,  of  the  Isth  ™  i,  f^fT  "*  .°P'"'""  *"' 

Hxchoquer   Chamber    affirn".     ,h  •  °    i      "'"""'"'•     '''"" 
"""""'    ""»  judgment— VVilles,    J., 
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saying  that  at  least  it  was  a  qiipstion  for  the  jiuy  whothci 
the  parties  did  intend  to  reseind  it.  It  had  been  argued 
for  the  defendants  that  a  parol  contract  varying  the  terms  ot 
a  written  one,  which  w<tuld  have  operated  as  a  rescission  of 
the  written  one  had  it  hecn  in  writing  and  therefore  valid. 
Mcmld  so  operate  although  invalid,  not  being  in  writing. 
Tint  the  Courts  were  of  the  contrary  opinion. 

There  is  nothing  in  the  4th  section  of  the  Sale  of  Goods 
Act  (nor  was  there  anything  in  the  17th  section  of  the  Statutf 
of  Frauds)  to  shoAvthat  a  written  contract  within  that  section 
may  not  be  rescinded  by  express  verbal  agreement.  And 
where  the  Court  can  take  notice  of  the  fact  that  a  valid  con- 
tract has  been  substituted  that  may  raise  a  presumption  in 
law  that  the  parties  intended  the  earlier  contract  to  be 
rescinded,  but  where  no  valid  agreement  to  substitute  a  con- 
tract can  be  proved,  the  ground  for  such  a  presumption  is  gone. 

In  Oijle  V.  Earl  Vane  («),  in  1867,  it  was  contended  that 
the  plaintiff  was  in  fact  suing  for  the  breach  of  a  verbid 
agreem  t  to  deliver  at  a  date  later  tlian  that  fixed  by  the 
original  agreement.  The  defendant  had  contracted  to 
deliver  iron  to  the  plaintiff  not  later  than  July.  In  conse- 
quence of  an  accident  to  his  furnaces  the  defendant  av;is 
unable  to  deliv'  r  by  that  time,  and  a  correspondence  took 
place  in  which  the  plaintiff  pressed  for  delivery.  Eventually 
the  plaintiff  bought  in  against  the  defendant  at  an  advanced 
price  in  the  following  February.  Blackburn,  J.,  said  that 
the  effect  of  the  negotiations  was,  not  that  the  plaintiff  had 
substituted  any  new  contract  for  the  old  one,  but  in  order 
to  suit  the  defendant's  convenience  he  said,  "'I'll  wait, 
" '  but  I  do  not  bind  myself  to  wait.'  This  distinction 
"  between  waiting  and  not  binding  one's  self  to  wait,  is 
'*  the  same  as  that  between  a  mere  licence  and  a  contract ;  (»r 
"  us  that  between  giving  time  to  principal  by  mere  forbeai- 
"ance,  and  binding  one's  self  for  a  good  consideration  to  I  — 
"  give  time,  in  which  latter  case  only  is  the  surety  released. 


(a)  0()!r  V.  Karl  Vaiic,  36  L.  J.  Q.  B.  175  ;  37  L.  J.  Q.  U.  77 ;  L.  K.  2  Q.  I'-. 
275  ;  L.  R.  3  Q.  B.  272. 


Frtres  1„„I  cease,!  to  earn  ,."  n  ,        *    f  ,*'''"-'''^'  '*""*■' 
the  good,  ,/,  Hot  "Zn  •  """'  ""■  '''»"'"«»  ■■"•>" 

.-ntfthe  dZ      t^^tiJlrr:'"  "  'T"  ""  '"'■- 

l.eld  there  was  a  s„«eta,  "nZ™  dZTr    ""  ''"'"' 

UK  piamtitts  to  succeed.     C'oekbnrn  c   i    ui    i  u      ",;"'*"'® 
..ud   A,.hihald,   JJ.,    held   :,„t  "Uetbu   ''''j''''"''.f  "r.'-; 

.lef™4.nj  ver„a,.y  re^uested'thi™    /^  «ve  ^I'i'l',"" 
l-'pooed,  and  i„  August  a  correspondence  ri^gfo  :£, ,: 

HO.  •  ^*   '^-  <«.  W.  U.  (ji  ;   L.  R.    10  Q.  Jj. 

(')  //.VA-m«„  V.  //«i,«„.  «  L.  J.  V.  V.  358 ;  L.  R.  10  C.  P.  69N. 


1«8    FOKMALrnK.S  OF  THE  CONTHACT — PAROL  VARIATIONS.  [Pr.  I. 


i  ■   :    li 


«1  ! 


postponement  t(»(»k  place.  Tlie  defendantH  eventually  refused  to 
take  the  iron.  It  was  argued  for  them  that  the  verbal  agi-ee- 
ment  to  postpone  the  June  delivery  was  a  good  excuse  in  law 
for  not  accepting  in  Jiuie  according  to  the  original  contnict. 
and  further,  that  as  it  was  not  in  writing,  it  was  not  a  good 
ccmtract  to  accept  o/hr  June.  The  C'ourt,  however,  was  oi 
opinion  that  this  Avas  not  the  substitution  of  one  agreement 
for  another,  but  nierelv  a  forbearance  to  deliver  at  the  defen- 
dant's  request. 

In  I'lei'iiis  V.  Downiiiii  (a),  in  IH7G,  the  defendant  in  June 
bought  of  the  plaintifis  100  tons  of  iron,  "  delivery,  25  tons 
"  at  once,  and  75  tons  in  July  next."  By  the  end  of  July  7^'* 
terns  had  been  delivered  ;  there  was  no  evidence  of  a  request 
by  the  defendants  to  have  delivery  of  the  remaining  25  tons 
postponed  till  after  July.  In  October  the  defendants 
verbally  requested  that  they  should  be  sent,  but  subsequently 
declined  to  accept  them.  The  Court  upheld  the  verdict  fur 
the  defendant,  on  the  grounds  set  forth  by  Brett,  J.,  \vln» 
delivered  the  judgment  of  the  (Vmrt.     Ue  said  : — 

"  It  seems  to  us,  however,  that  th*  verdict  was  rightly 
"  directed  to  be  entered  for  the  defendant.  It  is  true  that  a 
"  distinction  has  been  pointed  out  and  recognized  between  an 
"  alteration  of  the  original  contract  in  such  cases  and  an 
"arrangement  as  to  the  mode  of  performing  it.  If  the 
"  parties  have  attempted  to  do  the  first  by  words  only,  the 
"Court  cannot  give  effect,  in  favour  of  either,  to  sucli 
"  attempt :  if  the  parties  make  an  arrangement  as  to  the 
"second,  though  such  arrangement  be  only  maide  by  words, 
"  it  can  be  enforced.  The  question  is,  what  is  the  test  in 
"  such  an  action  as  the  present,  whether  the  case  is  within 
"  the  one  rule  or  the  other. 

"Where  the  vendor,  being  ready  to  deliver  within  the 
"agreed  time,  is  shown  to  have  withheld  his  offer  to  deliver 
"  till  after  the  agreed  time  in  consequence  of  a  request  to 
"  him  to  do  so  made  by  the  vendee  before  the  expiration  of 
"the   agreed   time,   and  where  after  the  expiration  of  the 

(«)  Pln;n$  V.  Domiiiiy,  46  L.  J.  C.  P.  695  ;  1  G.  P.  D.  220. 
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I'asreed  tinje  ami  ,vf,l,i„  „  „a,on„l,lo  .i,„c  tha  vendor  pr„. 
po«»  ,0  dehver,  „„d  ,1,0  v«,.loo  refuse.  „.  a.eep  i 
vendor  eaa  .«„ve,.  da,„„g„..  „„  ,„„  p,.per|v  aXr  ,1° 
f,7;  "'»'  f  »-  'oady  a„d  willi,,,.  ,„  dolive'r  „,L"  iU" 

o  but  tha,  ho  d,J  not  offer  ,o  .leliver  withiu  ,l,o  agrc-ed 

time,  beoau«,  ho  wa,  ,vi,hi„  ,ueh  .i,„o  re<,ueste<I  bv^Lo 

vendee  not  to  do  so.     I„  „,e,,  ,.,„  ;,  i,'s.,r  J    it 

"ong,nal  contract  is  ,iualten.d   and  .],„,  .k 

::;..s  refe^nee  o,„,  .o  the  Zt  t^X    ^/rZ.™; 

"  t:r:";r' "";  '^t'  -'  "^■"^^^  wero'„u.de  1,0 

request   of  the  vendor,  though   such  ,,,,,„.,t  were  ,na,le 
"during  the  agrei-d  peiiod  for  delivery  so  ,ha,  »,.         i 
;;«nld  be  oblig«l,  if  ,e  sued  fJ:\;Z^^fZ 

"„nd  nZ  ,h  t  "  *",  '"'  ""i"'"'  ''"  ™"''l  ■>"»  "ver 

"  n^  to    he?        T'\  '^""'^  "■"'  *'"'"«  •"  '!'■•"«■•  "-ord- 
"  hLs  thi  tr       "'"  °r'"'  ^■"■™'-     The  statcneut 

"  the  Ln,  of  r""  ".        """■"'"'•  ""■  "'■"•o"  '"  '%" 
"tLT!  .     ™'"''*  '"  "  "■l»«""<-'I  time  of  deli,-erv 

that  .s  ,0  say,  to  an  altered  ,i,„„  or  „  ne,v  contract.     xLk 

"  ttrnU  of°,r  "  '°  'f  r  '"'  *•"•    ™'-  —  '"  '> 


(a)  L.  K.  10  C.  P.  598. 
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.b.  "!;'rt;„rrr;^'rr'  7'"™;-  -  •■-■"""- 

Captor  4  of  ,„i,  p.r.,  b"o"i       ;  ,  'Z  ,"'  tL  T'T  '". 
said  on  the  nrevioii*  ■,..„„.  »„  i-     !  """  ""■•  '"•imi 

relating  totho  subject  „fUiers.?otef        ''""'""™  '^»"'' 

aofr  o:f;td°;',h  z  T^'',"'  ?r'  ""»'■»-  »"■" 

.0  or  s„pp,en,e;tle  Lel°  .S'""™']  '?  ""."■'"■  «<"> 
as-a  me-norandum  under  theS.l";"  VrtTMT°' 
has  been  dea  t  with  in  tha  r.^*  *  Z  ^™""''-  ^his  topic 
-te  p.  8.a  and  flwi  *;:^l:  '"  ^''"""  *  »'  "-i^  part. 
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PART  II. 

aXLK    AXI)    AORKKMKVT     TO    SKLL. 


CHAITKH     I. 

OENKRAL    n.U:s  TO   ...KR..         ,„K.HKH    AX    A.a.KKMKNT 
AMOINTS    JO    A    «AI,K   oil   Nor. 

Thk  next  qiu'stioii  to  bo  (-iisideivrl  is.  w).„f  „.    *u     • 
.lance.  „,„l..,.  whirf, .,  eo,,,™c.r  ^U   Iw  "  ,0 1  n"  """"" 

..™L'.li:T,h'  '""^"'''' '';'"™"""  ''^■''^"''"'«  "i-  "■» 

a-n.emeut    «„  1.     ,        .  "'^  !»""<•»  "«  api.™ri„g  f,„,„  ,|,„ 

X™  1 7T""""'  °"'' '""  '"■'•"^-  I"  ">!» »'  ••" 

,     !^ini  „f  ^  '   °  '""  '^■""'*'  •''"  '•i'^-"m»ta.ce»  roudov 
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questioned  {<i).     The  Sale  of  Goods  Act,  1893,  by  section  1 
provides  as  follows: — 

(1)  A  contract  of  sale  of  goods  (h)  is  a  contract  whereby  the 
seller  transfers  or  agrees  to  transfer  the  property  in  goods  t" 
the  buyer  for  a  money  consideration  called  the  price.  There 
may  be  a  contract  of  sale  between  one  part  owner  and  another. 
(2)  A  contract  of  sale  may  be  absolute  or  conditional. 
(8)  Where  under  a  contmct  of  sale  the  property  in  the  go(><ls 
is  transferred  from  the  seller  to  the  buyer,  the  contract  is 
called  a  sale ;  bnt  Avhere  the  transfer  of  the  property  in  tln^ 
goods  is  to  take  place  at  a  future  time  or  subject  to  some 
condition  thereafter  to  be  fulfilled,  the  contract  is  called  an 
"agreement  to  sell."  (4)  An  agreement  to  sell  becomes  a 
sale  wher  the  time  elapses  or  the  conditions  are  fulfilled  subji'ct 
to  which  the  property  in  tlie  goods  is  to  be  transfen-ed  (/>). 

The  parties  do  not  contemplate  a  sale  till  the  specific  gfiods 
on  which  that  contract  is  to  attach  are  agreed  upon.  JJut 
when  the  goods  are  ascertained,  the  parties  are  taken  to 
contemplate  an  immediate  sale  of  the  goods,  unless  there  be 
something  to  indicate  an  intention  to  postpone  the  transference 
of  the  property  till  the  fulfilment  of  any  conditions  ;  and 
when  by  the  agreement  the  seller  is  to  do  anything  to  tlu' 
goods  for  the  pxirpose  of  putting  them  into  a  deliverable 
state,  or  when  anything  is  to  be  done  to  them  to  ascertain  the 
price,  it  is  presumed  that  the  parties  mean  to  make  the 
performance  of  those  things  a  condition  precedent  to  tln' 
transference  of  the  pro2)erty.  JJut  as  these  are  only  rules 
for  construing  the  agreement,  they  must  yield  to  anything 
in  the  agreement  that  clearly  shows  a  contrary  intention,  t( ti- 
the parties  may  lawfully  agree  to  an  immediate  transference 
of  the  proi>erty  in  goods,  although  the  seller  is  to  do  miiMy 
things  to  them  before  they  are  to  be  deliverable :  and,  on  tlie 
other  hand,  they  may  agree  to  postpone  the  vesting  of  the  j)iii. 
perty  till  after  the  fulfilment  of  any  conditions  they  please. 

A  contract  of  sale,  under  section  1  (1)  of  the  Act,  includes 
an  agreement  to  sell,  and  an  actual  sale. 


(a)  Post,  p.  IHo. 

(/))  See  alsn  .«.  .'»(!)  nx  fo  "  futtire  gOO(lK." 
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Such  a  contmct  may  have  different  effects  in  hw  „n      ., 
ownership  of  the  goods  to  whieh  it  relates        ,  /' 

agreement  perfectly  bindjn.,  on  th.  r.    I  "'"^  '"^  '"^ 

of  them  a  remedy  L  n  t  tL  ^.1^  J"  ''  ''  ^'^  ^'''  "^^""• 
other  .>r  any  dl.^  tf!:;;!;  ^  ^ J^ S^^^^^^^^  ^'^  ^''^ 
but  having  no  effect  on  the  property  or  r  It  n  ^'""'""''' 
the  goods,  and  giving  the  propold\:  ;'t^^^^^^  '» 

nor  liabilities  of  the  proprietor  •  so  thlf  hn  K  "^'^'^' 

right  to  the  goods  themselvirn  ^'''  ""  preferalle 

<'e-nd  agaiL  t^I^ltrn^^^e  Tal^r ^^^^^  ^'^^ 
while  on  the  other  hand  he  is  not  ull  tT        T'  '"'^ 

from  the  destruction  or  injury  ofletLs    '"^'  ^"^  "'^"'^^ 

above,  only  conft-rs  i.nnn  fi.«  ,   '         '•  "^  inJicuted 

(«),  which  tamfe,.  ,„  ,„e    f,  '  X  !!,"     ""■«"'"  ""■'  -1"  " 
p.ods,  and  with  it  the  rV^,ViuT,T  '"'°'*''*''  "'  "'" 

specific  interest  in  the  g„„d    ZL'eL  ofth' h  T'  " 
avail  himself,  indopendenllv  o(  h!.!.        ,'  ''  ''*  """^ 

■he  contact,  'and  „'n  I   t  e  hand  Ilt.^^^^  "" 

^■oneral  risk  of  any  loss  befalling  the  go^d*  Thi  1  ""  "'" 
.  sometimes  ealled  an  "execnld  saT"  and  1  T  '^ 
unpaid,  still  retains  certain  rishts  ove,     !,„        ?  "'    '' 

"..delivered  (see,,«,  page  lot  *         ""'"  ""-"^ 

These  rules  require  a  careful  examination  of  rt. 
"Inch  they  have  b<.en  applicl,  in  „Ir°"o  1  tivTT,  '" 
precise  merning  and  force  (/>).  Perceive   their 


(")  The  old  tenn  "  bmirain  anri   s«l»"  ,  ' 

--.in,  in  use  in  the  olf  wtf^ldir.  Tt'  IZT"  ^'^  '"''  "*'«-"' 
called  an  "  executed  contract."  that  i«  oS  whe,^  th  '/"^"^  ''^  «ometin,„s 

executory  contract    is    one    wherj  tL    pr^L  Iv  t"^^^^^^  ^'° 

•executed-  nor  "exectorV  refers  to  somX  '\,  "'  J"^-^-      ^"^'^ither 

t'  tho  contract  other  than  as  abov!  """'^''*'"»  ''""«  <"  to  be  done  accordi,,. 
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The  goods  must  be  specified. 

Specific  goods  arc  defined  by  the  Act,  section  G2,  as  "goods 
"  identified  and  agreed  upon  at  the  time  a  contract  of  sale  is 
"  made." 

The  rule  that  the  parties  must  be  agreed  as  to  tlir 
specific  goods  on  which  the  contract  is  to  attach  before  thero 
can  be  a  sale,  is  one  that  is  founde<l  on  the  very  nature  of 
things.  Till  the  parties  are  agreed  on  the  specific  individual 
goods  (a),  the  contract  can  be  no  more  than  a  contract  tn 
supply  goods  answering  a  particular  description,  and  since 
the  seller  would  fulfil  hi';  r art  of  the  contract  by  furnishin-,' 
any  parcel  of  goods  answering  that  description,  and  tlic 
buyer  could  not  object  to  them  if  they  did  answer  the 
description,  it  is  clear  there  can  be  no  intention  to  transfer 
the  property  in  any  particular  lot  of  goods  more  than  another, 
till  it  is  ascertained  which  are  the  very  goods  sold.  Section 
16  of  the  Sale  of  Goods  Act  provides  that  "Where  there  is  a 
"  contract  for  the  sale  of  unascertained  goods  no  property  iu 
"  the  goods  is  transferred  to  the  buyer  unless  and  until  the 
"  goods  are  ascertained." 

This  rule  has  existed  at  all  times ;  it  is  to  be  found  in  the 
earliest  English  law  bo6ks.  In  the  Year  Book  {h)  the  Justices 
all  agreed  that  a  grunt  to  kill  and  take  a  deer  in  the  grantor's 
park  conferred  no  property  iuauy  deer;  but  Brian  (then  Chief 
Justice)  said :  "  But  if  1  have  a  black  deer  amongst  others  iu 
"  my  park,  1  can  grant  him,  and  the  grant  is  good  ;  and  it  1 
"  have  two  amongst  the  others  known,  and  I  grant  one  er 
"  both  of  them,  the  grant  is  good,  for  this,  that  it  is  asjcer- 
"  tained  what  thingis  granted." 

Lord  Coke  {c)  uses  a  very  similar  illustration  :  "  If  I  have 
"  three  horses,  and  I  give  you  one  of  them,  in  this  case  the 

est  emptio.  "  When  the  thiiif?  to  bo  triinsfoii'ed  under  the  contract  of  8;ili  \vm 
"  been  ascertained  in  its  individuality,  its  state,  and  its  quantity,  and  the  [Miifis 
''  fixed  and  ttie  transference  is  to  be  unconditional,  the  contract  amounts  to  ii  jhi- 
"  feet  sale  "  ;  but  as  this  concise  statement  requires  a  good  deal  of  explanation .  tlm 
reader  is  referred  to  the  extraclH  from  Pothier,  jwat. 

((()  The  individuality  of  the  thing  to  l)e  delivered,  as  Lord  Elleuborough  imt  it, 
in  Umk  v.  Uavit,  'Z  M.  &  S.  Wi. 

{!>)  18  Edw.  4,  4,  14. 

(c)  IhywanCt  Case,  2  Coke,  36. 
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it  male™   „„  .iSc     5  r   [•  ^''S'"'  "--^  ^l«rti""-" 

taken  fr»m  »o„:\;tiC'  :r:.;ri:'''''  r-^-  "-'■  -^ 

reason   still   annlie,-  ,!,„  .     .•       ,  ,    '     '"  ""<■'■  »  caw  tlio 

not  transfer  the  nron  J,,  ^  t       """''  """"t''™,  <l«ea 

»as  for  the  sale  of  "O  (""of  5  ''''"'"  "'"  "Kreen.ent 

i"   I'oi..t   of  fact  lie  son      ,",'"  ""^  *"''^»  "»"'™«.  ""' 
."ori  than  ^oll'        *'•  ^  ^'^  ™;«™  -th   n,„oh 

-ul  the  CWr    of  Con  r      P,  ""^  ^''''''''^'''  I''^^'^'^'^  «*  «", 
=',i,'reement  was  for  tho  8.1o  nf  u  .  '  '"   '''^^"'^  ^'"^^^   t^e 

had  mor;  than^^  tl^r  ^  i;^  -^.  ^^e  sCe. 

Davis's  whaif  in  m-if.  v      •  '  'lescription  lying  at 

t.>  sever  10  to      from   ^"^"'  T '  ^^^ -^hin,  was  lo 
that  no  proper"  pari      '  '^  '„ '".  """^'^  ^'^"^^  '^^^^-1 

•'  .iolivered  wa    to  beT    ')' r''''''  °^  «'«  -"tiro  bulk  to  be 

••'luantity  agitd  u"  „  !  ""  Tf""^*  *^  «"*^<>^  '^- 
■'to  break  open  .0  r^^^  ^  ^  ^-^  '--  necessary 
••^"''ntity.     Therefo^\>u      •  ""    *°    "'"^^    "P   ^^at 

:  ^'> '-.  .If  the  weight  :^L:f «« t::;f t  r'r^^ 

'"•'"ner,  it  wonid  be  necessirv  t..  h      1  ""  '"^^^"'' 

••frac-tion  of  another  m  '?  ^''"'^  "^^  ^'"^^  *"^^^'  ««"'« 
'•  ^ras  uncertain  • ''  ^d  Le"  T^  'r""^""^^^*  P^^'^'  ^^^^f"-- 
f'""^  required  to  r^  I  "'"'  ^'^  '''^^''^-^,  that  every 

^.^._j;!l!!i^:-;-^^  done  bu^ 

in)   in,te  V.  irvM-,,  5  Tanni~^,. 


(/')  liiifk  V.  Dai-ig,  2 


M.  &  S.  397 
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one,  "  It  was  to  be  ascertained  what  goods  the  vendee  was  tn 
"  have ;  now  that  is  the  point  v/here  the  case  is  defective  .  .  . 
*'  something  Avas  to  be  done  to  ascertain  the  individuality." 

Several  similar  decisions  were  come  to  about  the  same  time : 
Wallace  v.  Breeds  (a),  Austen  v.  Craven  {b),  Shepley  v. 
Dui'ies  (c),  and  Lioswell  v.  Kilhorn,  in  18G2  (</). 

The  case,  however,  of  Whitehousew.  Frost (e),  decided  by  the 
Court  of  King's  Bench  in  1810  does  not  seem  very  consistent 
with  the  others  and  is  usually  referred  to  with  disapproval. 

In  that  case  J.  and  L.  Frost  had  entered  into  a  contract  to 
sell  oil  to  Townsend,  proved  by  this  note,  delivered  by  th<  m 
to  Townsend  :— "  Mr.  J.  Townsend,  bought  of  J.  and  L.  Frost, 
ten  tons  of  Greenland  oil  in  Mr.  Staniforth's  cisterns,  at  your 
risk,  at  39/. — 390/."  At  the  time  of  the  agreement,  there 
were  in  this  cistern  forty  tons  of  oil,  the  whole  of  which  had 
formerly  belonged  to  Button  and  Bancroft.  Button  and 
Bancroft  had  sold  ten  tons  of  this  oil  to  J.  and  L.  Frost,  and 
J.  and  L.  Frost  gave  Townsend  a  delivery  order  on  Duttdu 
and  Bancroft  for  " the  ten  tons  of  oil  we  bought  of  you." 
Kothing  whatever  was  done  to  sever  the  ten  tons  from  the 
rest  of  the  forty.  The  King's  Bench  decided  that  as  betwccu 
Frost  and  Townsend  the  property  liad  passed. 

The  Court  of  Common  Pleas  in  White  v.  Wilks  (/),  and 
Austen  v.  Craven  (h),  expressed  themselves  much  dissatisfied 
with  this  decision,  which  they  considered  inconsistent  with 
and  overmled  by  the  other  decisions ;  but  Le  Blanc,  J.,  one 
of  the  Judges  who  decided  Uhiteliouse  v.  Frost  (e),  subse- 
quently, in  Busk  v.  Vac  is  (g),  explained  the  case  on  ;i 
principle  quite  consistent  with  the  other  cases,  though  it  iii;iy 
be  doubted  whethr ;  the  facts  of  the  case  of  Whitehousc  v. 
Frost  as  reported  quite  justify  the  distinction.  "In  lf7//>»- 
^^  house  y.    Frost,''  said  he,  "the  owner  of  a  large  quantity 


(«)   Wallace  V.  Urteds,  iu  1«11,  l:{  East,  i'i'i. 
[h)  Austen  v.  Ciaren,  in  1S12,  4  Taunt.  644. 
(c)  Sliepley  v.  Ihti-Us,  in  1814,  5  Taunt.  617. 
('/)  Bmnell  V.  Kilhi^u,  15  Moo.  P.  C.  C.  309. 
\e)   W/iitehouse  v.  Frost,  12  East,  614. 
(/)   White  V.  Wi/ks,  in  ISl.J,  5  Tannt.  176. 
{y)  B"sh-  T.  Daris,  iu  1814,  2  M.  &  S.  397. 
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"V"™"V,/,  and  save  l,im  In       ."'■"'''•'""  ""  ""■'"■'*'' 

••;-Hve,;.,  w„ir::,;;';;;::;t;  r;:.:r  "c '";-" 
';  >."-  be..,.  «,„  .,^  ,4  i^-itu  ."";;::„::  ir::  r«"' 

•■««h  wa«  oo„„,lrt,."     ,.,  :,™  """•"'" '■"''™™ll(.,  flu, 
.™.Ie  „f  ,he.-,  Si  .,„,'      VT'"'  '■"■■"•  ""  "■'■•»"'"'  - 

wi..«  t„  sen,  ,!:'";:.,„":  ;*,:;:■■  rv""  r™--' 

lili.-«  -at  you.-  ,ii  •  T.       ,f .  '■'^'  "'"■•'  ■    ""I"""  '•'" 

Mousing.  ,0  ,„1  i„  «„,,;,. :S,,™T,.w,  *•■",  "/  °" 
I"  the  action  was  (l,«  ,!.„    ,''"'•'""•    ""'1  the..- .Irfenoe 

J»o,  .,o,  so,™  t„  ,„,,„  ,„.„„  8    ,  -  .  b      the  „ec,«„,. 

J-eetu,,,  1 ,  „„„,  Sale  of  Ooo,l,  AcH„ori,l..  '-..ll  WI, 
-tlietn  IS  a  co.itraet  for  the  sale  „f  „     v  <"  "here 

•■i{oo,U  the  nrouertv  i„  „  '"""'"  "''  ""oe'toiued 

••«tauces  of  the  case."  ^  '     ""^  ^''^  ^'"''-•^i"'- 

hi  Scuth  y.  .1/.0,-.  (.),  iu  1886,  Lord  Bluckbum  s-tid  •  ^'  i. 

:«- wo.trui  as  a  eirri^rx^e^n: 


(")  .SVn^/,  V.  Moore,  66  L  J    1>   r    -..      .        .„ 
"«'4-  A.  C.  223  ;   «/,•  .,„    ,7  /  ^.^  ;,;.".  l'"  '''  '„  '^^  "!«>  ^'-W  v.  J/../W/,, 
'HUNT  AC   ;!.-•  .....1  ...    \,  ..    ':""'i'  "'"'  *<"/g  V.  Barchui.  r„  ' 


^]A,c.  :j.j; 


■■jii-1  cf. .]/,  /: 


iiii, 


■■"iifii,  [is!)5]  ,\.  e.  !it 


!>.  jr.;; 
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Siihsciiueiit  (ippropriiitiou. 

Tiic  pr(»|K>rty  will  not  pass  until  the  goods  have  been 
cpccified,  but  the  goods  may  be  appropriated  («)  or  identified 
or  specified  as  the  goods  on  which  the  contract  is  to  oi)erate. 
siil)sequently  to  the  making  of  the  ccmtract,  either  by  tlic 
assent  of  both  parties  or  by  the  seller's  detennination  of  an 
election.  And  when  they  liave  been  made  specific,  the  pre- 
sumptitai  being  that  the  property  was  intended  to  pass,  tin' 
j)roperty  will  pass,  unless  there  is  something  to  show  that  it 
was  the  intention  of  the  parties  that  it  should  not  pass. 
tSome  of  the  cases  following  are  authorities  for  both  the 
pntpositions.  The  statutory  rules  as  to  subsequent  appro- 
priation are  contained  in  section  18  of  the  Sale  of  Goods  Act 
as  follows  : — 

"  Kule  5. — (1)  Where  there  is  a  contract  for  the  sale  irf 
'•unascertained  or  future  goods  by  description,  and  goods  uf 
"  that  description  s.nd  in  a  deliverable  slate  are  unconditionally 
"  appropriated  to  tlie  contract,  either  by  the  seller  with  tiie 
"assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  tlio 
"  seller,  the  property  in  the  goods  thereupon  passes  to  tlic 
'"buyer.  Such  assent  may  be  express  or  implied,  and  may  bo 
"  given  either  before  <»r  after  the  appropriation  is  made." 

"  (2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
"the  goods  to  the  buyer  or  to  a  earner  or  other  bailee  [or 
"  custodier]  (whether  named  by  the  buyer  or  not),  for  the 
''  purpose  of  transmission  to  the  buyer,  and  does  not  reserve 
"  the  right  of  disposal,  he  is  deemed  to  have  uncimditionally 
"  appropriated  the  goods  to  the  contract." 

It  has  been  already  said  that  the  specific  goods  must  be 


(</)  The  word  "  appropriafed  "  bears  different  meanings.  It  may  mean  tliiit 
the  ((ockU  have  been  fixed  upon  as  the  subject  about  which  the  parties  are  cdii- 
tracting,  and  in  that  case  the  contract  can  never  apply  to  any  other  goods,  as  in 
f.aiiUer  v.  lliirliiison,  2  M.  &  W.  602,  /mst,  p.  190  ;  or  it  maj'  less  correctlj*  mi'aii 
that  the  seller  had  merely  intcnde<l  to  fix  upon  those  goods  as  the  subjett  of 
the  contract,  but  hud  not  finally  elected  to  do  so,  as  in  Atkinsfit  v.  Ikll,  /« < 
p.  139,  8  B.  &  C.  277,  in  which  case  he  may  alter  his  intention,  and  fix  ii]«)ii 
other  goods  ;  see  Atithraon  v.  Morke,  44  L.  J.  f.  P.  10  and  341 ;  L.  B.  10  •',  i'. 
o8  and  609  ;  46  L.  J.  C.  ]'.  11 ;  1  App.  Ca.  619;  and  Calnittn  <'<>.  v.  De  Matln>, 
/lost,  p.  256  ;  32  L.  J.  Q.  B.  322  ;  33  L.  J.  U.  B.  214. 
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'"•I >,  1"..  m-e  „  ":'":■ :"':''  ^"t  """'■"  '* 

•;-";-f  eou.0  no  mXZ  zt^,r;,":  '"'"■™'™' 

llic"  boim,!  (o  annlv  tl„.  ,  ..  .  .  '  '  '"'"' I'»rties  are 
Neiflior  i,  there  "v.lM  r  ",  '"  """"■  "'-^■i""  g""'!"- 
-<ine„,lv„,;;  ;,  7„    *"'•>■  "■-;-^  '"->"  paries  .,„ve  ™l,. 

H.e  K.,o<U  art  ,„  b"  The  ^  T  ,7  ■""  ''"^■•'^'■■'  "'"^h 
I».>i-  ha.1  from  fchjl  "T  '"  "  !''"  """»  "'  »  ">« 
S»"*.     I.,    .ho  aee°,r  te  fl     "I'""  "''"  »*  ">oso  ,peeifle 

"  that  aet  by  iltoZ    \       T  T'^"  "'"'  "'^'  "''"I""'"  "f 

""U'reagroemcmtosd'.-r     '"'  """  "'"""  '-■'"■■>'  «»  » 
"  Ihcrebj  pa,"e°'        '"  ""°  ""  "«"■"'  »'"•  -"l  'he  property 

-"ri1f;;f ';s: :"™  '-^  «"«•■""  •..-..e,.  <,oo, 

Fiated  ,o„,e  part  oXr '  o„rt    /,  °       "°'-"  """>■  '""•  'W™- 

i»'y  i.».  not'su  :;:,r  ,:;^'^  "f-"-'. »»'  'ho  other 

S.K.h  a,,  appropriati'u  i.s  rC  b  e  ,  ".^1'  ","  ""r"™"""- 
■™cl  .lot  bindine  on  tl„.  ,,,  °  '>  'ho  l>".ty  who  made  it 

p..rsua„eeo  a,fa™th'  „  ,r  7'^",:  ""'"''  ''  "^  ""«'«  '" 
».-.oeme„t;  o  „  e  r^  t'f'?"'  "'^"''°"  -"f"™'  hy 
rcvoeation   adopted   by  ,1!     M   ^''^'"I"™"^  ""<1  hofore  i„ 

>fc  selectic,  by  o™  ,  rtv  '  T  ,°"""'  1""""°"  »'  "'-"'o-- 
l»'y  'o  appre^  ^  ^  S'T:'  ""  ""™«""  "'  "'»' 
toenaination  of  a   right  Jlnt  ''  °'  '''""•'"'  " 

-...o'ime.  of  «ome  ,„"ety.  ""'  "  """'   "'  '">■'   "'"1 
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Tho  ^('iiorul  rule  laid  down  by  Lord  (!oko  in  lltiftiuinl's 
Case  (a),  sind  sidopti'd  in  i'omiin's  l>i<ji'st,  l-'Atwtioii,  Hceins  to 
be,  tliat  Avhcn  from  tho  natiin;  of  an  agrccinont  an  election  is 
to  be  made,  the  party  who  is  by  the  agreement  to  do  the 
first  act,  which  from  its  nature  cannot  be  done  till  the  election 
is  determined,  has  authority  to  make  tlie  choice  in  order  that 
he  may  perform  his  part  of  the  agreement ;  when  once  he  has 
performed  the  act  the  choice  lias  been  made  and  tho  election 
irrevocably  determined ;  till  then  he  may  change  his  mind  as 
to  what  the  choice  shall  be,  for  thi'  agreement  gives  him  till 
that  time  to  make  his  choice. 

It  foUoAVs  from  this,  that  M'here  from  the  terms  of  an 
execntory  agreement  to  sell  unspecified  goods,  the  seller  is  to 
dispatch  the  goods,  or  to  do  anything  to  them  that  cannot  be 
done  till  tlie  goods  are  ai)propriate(l,  he  has  the  right  to 
choose  what  the  goods  shall  be ;  and  the  property  is  trans- 
ferred the  moment  the  dispatch  or  other  act  has  commenced, 
for  then  an  apjjropriation  is  made,  finally  and  conclusively,  by 
the  authority  conferred  in  the  agreement,  and  in  Lord  Coke's 
language,  "  the  certainty,  and  thereby  the  property,  begins 
*'  by  election  "  {«)  ,  but  however  clearly  the  seller  may  have 
expressed  an  intention  to  choose  particular  goods,  and 
however  expensive  may  have  been  his  preparations  for 
performing  the  agreement  with  those  particular  goods,  yet 
until  tho  act  has  actually  commenced  the  appropriation  is 
not  final,  for  it  is  not  made  by  the  authority  of  the  other 
party,  nor  binding  upon  him  (/>). 

The  distinction  between  a  mere  intention  to  appropriate, 
and  a  determination  of  a  right  of  election,  which  though 
somewhat  subtle  seems  to  be  logical,  reconciles  the  two  casot 
of  Froijaiii)  V.  Loiiij  (■  and  Atkinson  v.  Bvll  (d),  which  seem 
to  be  on  the  very  boundary  line  that  divides  the  two 
principles. 


(a)  Heyward'g  Case,  2  Coke,  36. 

(6)  This  stateinentof  the  law  was  approved  bj-  Erie,  J.,  in  Ahlridge  v.  Johnfu. 
26  L.  J.  Q.  B.  296;  7  E.  &  B.  885. 
(r)   Fiii(/(iiiii  V.  I.oiir/,  4  B.  &  ('.  219. 

{<lj  .It/.i, 1X1)11  V.  lull,  8  B.  Ac  C.  277. 
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!•  nwrno',  „„,ml»,  „„a  i,„„r.,|  o„  hi,  .,.,„,„„     ti,„  11,.  iui 

1.0  fault  „f  ,1,0  dc.f..„,i,„„,  „,„,  „,,.  i„j„„j  ,„:■;,'';;;, 

tom.Kl    h„,  „  w„,  ill  l,„,„gh,,  :,„,„»„  „,e  „  ',er„7h; 

iT„g„„„:  I,,,,  ,h,.  c,.„u,i„c  Ki„g.,  ]„.„,,,,  „„„■.,,„,  „;,"■' 

,l.m.ho„  Wt  ,l,c  ..||„-»  „„.,,„„,,  ,„  l,i,,„i     ,,t,7      ''•'  '"- 
In  Alhmon  y.  11,11(1,).  bcf„,-„  ,],„  su„,e  J„J„t.,  {„  iw.,g   ;, 
w„.  p,-oveJ  that  Wl,  ,:,,..  a„,,„j„„,,  ,,„,l  „r,U.,.c,',„.„  „,„chL 

a  lH„-.on  c„IU.,l  Kave.     Sl„a,l„n  ™„,pletc.<l  two  ,  ..ehhiL    ht 

™„.|.,ne,.  Ho  thon  paekod  thorn  iu  b„xos,  „„d  wroto  t„  B ol 
t»  .ay  they  wo,o  .-oa.ly,  a„d  to  a,k  by  what  o„„voya„oo  th  ' 
.-...o  to  bo  »out  Sleddou  tho„  b...o„„,o  baukrupt,  aud  hi 
a~<,gnoos  havmg  brought  a„  aotio,,  for  good,  barUuo,^^a„d 
M  agaiust  lioll,  the  Coart  „,  Ki„g.°  jj,„,h,  '^,,~ 
ppment  roluotaae.,  decided  that  the  fom  of  '.,,io„  Z^ 
lot  1.0,  a,  «,ei-o  m»  „o  aol„aI  [ba,gui„  a„,l]  sale.     The  ..oods 

M  11  "i',  ?"'"''•  *""«'■  •"  ''"''  i.,.e„dod  thea  f 

Jlell,  and  infomied  h„,i  of  that  iuteutiou 

There  oan  be  no  doubt  that  Sloddon  bad,  as  far  as  inten- 
o.>  could  ,lo  ,t,  appropriated  the  goods  to  liell  as  «r„,lv  as 
tl.0  sellers  had  approp,-iated  them  to  Fragano  in  the  o  hor 
««.,  and  probably  he  had  been  at  ™„rc  expense  n  eo  ,se 
||aence  of  sn<d>  an  intende,l  appropriation  f  but  Fraganol 
1-gam  wa,,  that  the  goods  should  be  disiia.ched,  a,t   1  i 


(«)  Frai/ntiii  v.  Loui/,  4  B.  &  C  219, 
(/>)  Atkiiiion  V.  Bull,  8  B.  &  C.  277.' 


140 


WHAT   AMOUNTS   TO   A    SALE. 


[IT.  II 


ii 


'ii 


Nolk'i-  hull  iH'mm  to  (liwimtrh  thciii.  Sloddoii  hml  dour 
nothinj{  under  his  contnut  with  Bell:  he  hud  only  niiid.- 
j,'ront  im'i»Hruti..ns  for  <loiiig  something'.  For  all  thut  hml 
Iwen  done,  Slcddon  might  still  have  Hujiplied  lifU  with  ntiv 
two  other  niuchineH  answering  the  description;  l>ut  if  Hell 
liad  a8s«.nted  to  the  ujipropriution  of  these  two  machines  th.- 
case  would  have  been  diflferent. 

In  the  following  cases  the  question  whether  u  subsequent 
assent  had  been  given  was  considered. 

In  H/ini/e  V.  riiiniitrs(„),  in  1827,  the  buyer  bought 
twenty  hogsheads  of  sugar,  to  be  filled  and  delivered  by  tln> 
seller.  The  seller  filled  and  delivered  four,  and  sjibs... 
qiiently  filled  sixteen  others,  and  wrote  to  the  buyer  to  take 
them  away,  and  the  buyer  i)roiuised  to  do  so.  It  was  heM 
that  the  property  passed. 

In  Elliott  V.  l\t/hiis(b),  in  1834,  the  property  was  held  to 
have  passed  where  the  buyer,  having  ordered  a  machine  to 
be  made,  admitted  when  it  was  finished  that  it  was  mad.- 
according  to  order,  made  a  part  payment  on  account,  an. I 
requested  the  seller  to  deliver  it  before  the  balance  was 
paid  (t). 

Spadcn  v.  Marshdl  {d),  in  183G,  was  an  action  on  a  poli.  v 
of  insurance,  and  the  question  was,  whether  the  plaintiff  had. 
at  the  time  of  nuiking  the  policy,  any  property  in  a  particular 
cargo  of  oats.     Hamford,  a  corn    merchant,  had  bought  of 
John  and  Sou,  of  Youghal,  oOO  to  700  barrels  of  prepared 
black  oats,  to  be  shipped  by  them  as  they  coidd  get  a  vessel. 
JJamford  s(dd  to  the  plaintiff,  on  the  10th  of  November,  odd 
to  700  barrels  of  oat.s,  described  as  to  be  shipped  by  John 
and  Son;  and  on  the  14th  of  November  Jiamford  wrote  t(» 
the  plaintiff  to  .say  that  the  oats  were  coming  by  the  Gihntlt,ir, 
and  the  jdaintiff  shoAved  his  assent  to  this  by  immediately 
insuring  on  liis  own  accoiuit,  the  oats  "  per  (iihraltar,   sup- 
posed to  be  not   yet    loaded."     "  The  question  turns,"  said 


('i)  Jtho'le  V.  Thwaites,  (i  h.  &  C.  .WH  ;  9  D.  &  R.  293. 

(//)  lillioH  V.  /'///-»«,  10  Biiig.  512. 

U)  Wil !.-!„.■<  V.  'liromhoul,  in  1H44,  6  M.  &  G.  963 ;  7  Scott,  N.  B.  921. 

('/)  Sjxirkfs  V.  Marshall,  2  Biiig.  N.  V.  701. 
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(a)  liryaus  v.  .V/>,  4  M.  &  \V. 
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not    l«H»n    appropriated  to  Iho 
of   t\w  (leciHioii  up|M)ur  tu    have 


holci  that  th(>  ontti  had 
plaintiflfM.  Tho  ki*ouii(Ih 
b<'«'n  that  th«'  ImmU  n'r«>ipt  wut  to  th«>  phiintittH  pur^mrted  t 
bo  an  nndiM'taking  by  tho  captain  to  retain  for  thoni  goods 
then  in  his  posHesMJon,  when,  in  fact,  there  were  none,  aixl 
was  therefore  meaningless  ;  and  was  not  evidence  of  Terapaiiv 
having  a|»propriated  similar  goods  to  tliem  which  .  ^eqnently 
came  into  the  captain's  pussession.  And  that  as  to  thes<- 
goods  there  was  no  evidence  that  Tempany  had  appropriatnl 
them  to  anyone  before  tho  9th,  on  which  day  the  captain 
was  made  the  agent  of  the  <lefendants  to  hohl  for  them. 

In  Aliliith/e  v.  Jo/inxoii  (<i),  in  18o7,  it  was  agreed  that  the 
plaintiff  shouhl  give  Knights  32  bnllocks  and  a  sum  of  'I'M., 
and  sh'udd  have  in  exchange  100  ^^vn.  of  oats  forming  part  nf 
a  bulk  of  200  t(t  300  qrs.  tlicn  lying  in  Knights'  warehonsr. 
The  plaintiff  sent  sacks  for  the  oats,  of  which  1  Oo  were  tilled  In 
Knights'  order.  Knights  then,  finding  himself  in  embarrassed 
circumstances,  ha<l  the  sacks  emptied  back  into  tho  bulk,  and 
subsequently  the  «lefendant,  his  assignee  in  i,«*ikrupt<v, 
claimed  tho  oats.  Jlut  tho  Court  held  that  tho  property  Imd 
passed  to  tho  plaintiff.  Erie,  J.,  said  the  decisive  act  was 
putting  the  portion  into  the  sacks (/>). 

The  case  of  Lmiglon  v.  Iluigin8[i),  in  1859,  followed 
Aldridge  v.  Johnson  [a).  Bottles  which  the  plaintiff  had  sent 
to  be  filled  with  peppermint  oil,  were  filled  and  weighed,  and 
the  Court  held  the  property  liad  passed. 

In  Fulk  V.  Flitchcr  (d),  in  1 805,  Do  Mattos,  of  London, 
chartered  a  ve8s<'l  from  the  defendants,  to  load  a  C{u>,'o 
of  salt  at  Livei-pool,  and  proceed  with  it  to  Calcutta.  The 
captain  was  to  apply  to  the  plaintiff  at  liivei-pool  for  a  cai>;e. 
The  course  of  business  between  the  plaintiff  and  Do  Mattes 
was  for  tho  plaintiff  to  put  the  salt  on  board  any  sliip 
chartered  by  De  Mattos,  to  take  the  mate's  receipts  for 
the  quantities  as  put  on  board,  exchanging  them  afterwards 

('/)  Ablruhit  V.  Johusun,  26  L.  J.  Q.  H.  20(>;  7  E.  &  Bl.  885. 
(/))  But  see  Jeiintr  v.  Smilli,  juist,  p.  14^. 
(')  luii-ihrn  V.  //i;rji">;  2H  L.  J.  Kx.  252  ;  4  H.  &  N.  402. 
((/)  Folk-  V.  Fletrh^r,  34  L.  J.  C.  P.  146;  18  V.  B.  N.  S.  403. 
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'■■>•  a  hill  of  Ui„^  „„|,j        , 

pliuiitiir  or  liiH  „„,(„„  ,,„,,  *  ,"' "  ''"livorul*.  to  ,1,, 

'>'.  M,m„.,  l"Ketl,„  w^r  ,17'  h "  ""•'  "'"  """'-'  «- 

-1'  w.„.„  ,,e  1,™ ,  Z  f„ ;  ir  ';■'  I"""''  '•""■  •"-  •" 

•'■'"'- f'».i«..i,ii'„;;r::;::^;^rrr;;''' ;■."■■"■■- 

v.l'dlrt  tor  tl„.  ,,l,„„,iff  o„  ,„,  ,\       "    ■'"'■-''  f«'"'l  » 

«l.™  ho  „„t  ,L  ..  I    o    b     ,f7""''  """,''^  '"''  ""«  inton,. 

company',  ^r,-„„„  „„  JX°    h    '  """''"'""''  """  <'■"  '""'k 

Subsequently  the  oomnonv     /       .""'"'™'  ''""•  '  •"  2r,i, 
*I'>-™1  to  o,l,or  ,,o,C„,    „°|  t      ',"  ''™  ™'lv..rto„,lv 

;;;.'-.  wh.i.  J,  th^  i,,   Vt™  o]" ';'.;-'"""  ;"-■■ 

that  the  only  evidence  of  an  nnnvn  '""  •'"''>'  ^"'""I 

the  company's  clerk,  an  1  on  ^'7""  ""'^  '  "''•^^"'^<'  "^ 
I-Porty  had  not  pasi^  "''''"  '^  ^'"^^  ^'^^  ^hat  th. 

In  Ex  parte  Pearson,  in  re  Thf   Wu  i-      r 


''"'.iJ.X.S. 


2!>0. 


•^54;  •H'h.  Apj).  4^.j. 
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up  The  Wiltshire  Iron  Co.  had  been  presented,  purcliased 
200  tons  of  iron  from  the  company,  who  placed  the  iron  in 
trucks  and  sent  invoices  to  Pearson  signifying  the  consign- 
ment. The  trucks  were  moved  from  the  company's  works 
on  to  the  line  of  the  Great  "Western  Railway  Co.,  in  whose 
custody  they  were  when  the  winding-up  order  was  made. 
It  was  held  the  property  had  passed. 

In  .Tenner  v.  Smith  («),  in  18G9,  the  plaintiff  showed  the 
defendant  a  sample  of  hops  of   which  he  then  had  three 
pockets    lying  in    a    London   warehouse.      The    defendant 
agreed  to  buy  two  of  them  at  S.1  \hs.  per  cwt.  :  they  Mere 
to  be  loft  in  the  warehouse  until  he  Avrote  for  them.     Some 
days  afterwards,  the  plaintiff  instructed  the  warehouseniiii! 
to  set  apart  two  of  the  pockets,  which  was  done,  and  a  ciinl 
Avith  the  defendant's  name  was  placed  on  them,  but   they 
were  not  transferred  in  the  warehouse  books.     Subsequent  I  v 
the   plaintiff   sent   the   defendant   an   invoice   showing   the 
weights,  but  there  was  nothing  to  show  that  the  defendant 
liad  abandoned  his  right  to  see  that  the  bulk  corresponded 
Avith  the  sample,  or  to  see  them  weighed,  and  the  Court  held 
t  le  property   had  not  passed  ;    the    defendant   had  neither 
assented  to  the  seller's  aiipropriatiou,  nor  given  the  seller 
authority  to  appropriate  for  both.     Keating,  J.,  at  p.  27(i, 
pointed  out  the  distinction  between  this  case  and  Aldruhje  v. 
Johnson  [ante,  page  142)  where  "the  bulk  of  the  barley  hud 
*'been  inspected  and  approved,  and  all  that  remained  to  he 
"  done  was  to  sever  and  measure  the  portion  to  be  api»i'i>- 
"  priated  to  the  vendee  ;   and  that  the  vendor  had  tilled  a 
*'  number   of   sacks  which   had  been   sent  by  the   vendee, 
*'  thereby  measuring  it.     The  barley  which  was  to  bo  appre- 
•' priated  to  the  fulfilment  of  the  contract   w.;s,  therefore, 
"severed  fnmi  the  bulk  and  measured  with     ne  assent  et 
*'  both  parties.     There  could  be  no  doubt  th.'.t  the  Property 
"  in  the  barley  so  dealt  Avith  passed." 

In  Stock  V.  Lujlis  (i),  in  1882,  the  question  was  considered 


(fl)  .Jnnifr  v.  Smith,  I<.  U.  4  C  V.  2"». 

(i)  Stuck  V.  IuyU$,  9  Q.  B.  1>.  708  ;  12  Q.  B.  D.  564  ;  10  App.  Ca.  l!(i;f. 
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at  great  length,  wl.erher  t),e  mouertv  n.  K 
passed    where   the  so^l.r    ..,   Z     f    l     "^"  '^  ""^'"''  '''"^ 
elected  which  of  cer  un  •.',!  >' "  ^""'  "^  *'^^  ^"'^'^ 

contract.  '^    '"^    'i'Propnate  to  a  particular 

So  far  those  contraci>j  ]■.  .1, 

Fomw  that  au  assi»„m..nt  Ji  M     ''  ,        '  ""'y  "  ™™ 
*^.ll  happen,  then,  i„°X  t        'hi  T t  K,  "."''"'"  '''•™' 

the  goods  „™»,  be  1   So  ;f  tr  '?■  ^^  ™"'"'  »■"'  1"-. 
judgments  in  the  foll„i„„  I,  "  f"  'H'.-ee  indicated  in  the 

"here  it  is  intende  tha fthT.' ^  '"  "^  ""'"'  '"•  "l"''''**" 
deeided  bv  the  cas7  ,/ 1,  ,''"T/'^  '■"■"  P"'"'  l'hi»  i» 
"f  Lords,-  in  m^  thtl'T'  '••  ^^'"•*«  W.  in  <he  House 
1-sed  be»,se  the  led,  1,  T  "T'  "■"  ""  "'*'•-' 
.he  cont,.et  to  attarn^  „  '  TaTlo"':':''"  '"""'^"  '"'■ 
.nill,  covenanted  to  assii,  to  Ho  rov  ?  '  .  """"P'""'  "'  " 
-hieh  was  not  in  e.iste^e  af  t'  i^j'^  '"""""'' 
»l"eh  might  thereafter  he  broul,  W V  '"™'""''  '"'* 

'he  principal  qncstion  «    "fe ft'^  '""  """  ""  """'  '""' 
a^-ign  TOdd  be  effectu-d  to  „  ■  """■"   ''"™'"'"   «° 

therewasa  seeond7,«  „  ?r  ''"^'»'«-««  "'  all;  bnt 
effectual  to  pass  .nl^Z'Jl  1""""^  *"'  ''  ™'"  '« 
-e  suffleiently  specific  Utht  Z  '  "T""'  ""»• 
;.«ea.ly  specific  in  this' parZw  cas  "TheT  """ 
l.«nk  held  that  the  covenant  was  e&c'tnal  t„  '"  °' 
wimluble  interest,  and  that  the  !  7«<='''''l  to  pass  „„ 
specific.  '   *'"'   8oo<ls  were   sufHcieutly 

Tlie  judgm.  It  of  Lord  Westbiir,.  r  f    • 
and  is  again  cited   in   ,7      ,^'         '"""<«' "'^tractive 

".™ts,«,.%e  S  V:  f'T:  "•"  '^""'"""'^  Assig,: 
\  )■     lie  said,     A  contract  for  tlie  siIp  «f         i 

'for  example,  of  500  chests  of  tea  is  not  •         !  ^'''^''  "'' 
W  /w,  p.  291.  •  '  ''•  ''■ '  '■■  '"^•-  10  "•  I'.  R.  lyj. 
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"soil  500  chests  of  the  particular  kind  of  tea  which  is 
"  now  in  my  warehouse  in  Gloucester,  is  a  coniract  velatinjr 
"to  specitic  property,  and  which  would  bo  specifically 
"performed." 

In  Lunn  v.  Thornton  (a),  in  184o,  there  was  a  covenant 
which  was  in  terms,  that  one  party  "  sold  and  delivered  " 
goods  which  he  then  had  or  thereafter  might  have.  'J'hc 
action  was  trover,  which  put  in  issue  the  fact  whether  the 
property  in  the  after-ac(iuired  goods  had  passed,  and  the 
Court  of  Common  Pleas  held  that  it  had  not.  This  case  is 
quite  consistent  with  the  preceding  one.  At  liiw  the  propcit \ 
had  not  passed. 

The  case  of  Behh'ng  v.  Head  (/y),  in  18G5,  was  hardly  cdii- 
sistent  with  the  law  as  laid  down  in  llolroyd  v.  Marshall  {<■), 
and  was  overruled  hy  the  House  of  Lords,  in  1888,  in  the 
case  of  Tailbi/  v.    Official  Hnccivir  (d).     In  Bcldintj  \.  Jim,/ 
the  debtor  made  an  assij^-inent  of  all  his  household  furuitmv, 
&c.,  then  being  or  thereafter  to  be  upon  his  dwelling-hoii>c 
at  Eeedham  or  elsewheie  in  the  United  Kingdom.     Sub>c- 
queutly  one  of  his  creditors  seized  goods  in  the  house,  and 
a  horse  and  gig  standing  at  livery  at  Yarmouth,  all  of  which 
had  been  purchased  after  the  agreement.     The  Court  htld 
that  the  agreement  did  not  attach  on  those  goods,  for  tluy 
had  never  become    specific  as  in  Uolmjd  v.  Marshall  [o  ; 
but  in  Tuilbif  v.    Official  Receiver  (d)  the  House  of  Lords 
expressed  the  opinion  that  the  learned  Judges  who  decided 
the   case   had   misapprehentled  the    doctrine   laid  down  hv 
Lord    VVestbury    in    IJolroijd    v.    Marshall,    being   possihly 
misled  by  the  reference  made  by  the  noble  Lord  to  specilic 
performance. 

Leatham  v.  Amor  (<>),  in  1878,  was  a  very  similar  case  to 
llolroyd  V.  Marshall  (t). 


(«)  Limu  V.  Tlioiiitoii,  14  L.  J.  C.  P.  161 ;   1  C.  B.  379. 

(6)  Ilelilii.y  V.  I!eii<l,  iH  L.  J.  Kx.  212;  3  II.  &  V.  9.»j. 

(<•)  llolriii/,!  V.  Miirsliiill.  :v.i  L.  J.  Ch.  V.r.i;  10  II.  L.  R.  lill. 

('/)  Tailhj  V.  (ijfirial  Htcner,  hH  L.  J.  d  \\.  7j;  13  A.  C.  523;  see  ulso  //■  .. 
Clarke,  Comnbe  y.  Cttrt^r  [\mi),  o(j  L.  J.  Ch.  9N1 ;  ;j(>  (."h.  D.  348;  ami  tli. 
cliiipter  oil  Equitable  AsHigninciits,  jxit. 

(-'  Leathani  v.  Amor,  47  L.  J.  Q.  U.  581.     See  also  Luzurtu  v.  AwJrwIi-,  in 
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I  no  case  of  Ii,  re   Coimf   /)•/,•   •       -i 

present  a„,l  f„t„,.e  ,„.m,„!l,v  „    "I  ;'  f  "!''""'•  "'  «» 
."e  property  which  bdoagcd   „  ^  il      :  ,;■"',  '"  ^'-^o 

.Hem,iod  hy  i-„,«^  V.  r.^..,w  Aviv,;  ,.',;;t', """  "»  "'- 

ta,  by  dispatehu,..  ,,Z    1°      T      •;■"■■•  '"•  "■"  ""•  »'"'•'• 
"f  de;.ti„u    thou,  h      T,  d  ffl  T      "'"'  •''■•'■•■•""■"■'I  a  ri„ht 

;•—  «,e,„  „.r,h  ;L;:t!::^:,2rsrdt  '- 

l-'T  if  the  ,„.i„ei,,Io  ,v„,,,.  ,1, J  .r  "  ""■•  f"  "  "f  Goods  A.t. 
ti.o  buyer    o  eomc.it,  ™'''  '""'  """.ority  f,,„„ 

l.»vo  aLtotV  at    to     .    V'lr''™"''"'  ''°  --W  --ly 

".■-.,,tute^u.:h:;n:c:>tet^^^^^^^^^^^^ 

■SooJs  to  be  sent  by  a  em-i,./  ,       ,   ,      f  ""^'smui,  orde,- 

■  «me.,  the  .uc-.e,  t   h:  g,   d»    ?; '   "  ''T  """  °™'-'  »"^ 

■■itopcmtosasadohvcrvf  «  f"™''  '"  "'"  <="'™-r 

■fou  ,W  any  iujut-y  df  t"!   Cgo  d,  tTitTn  ''™*',  '"' 
■l'«PP<»  to  the  good,  it  i»  at  hi.  ,ik      Th      "  "°^'«^"''<'"' 

'^'*y.  •»!'  L.  J.  C.  1'.  847;   6  V.  P  VZTT^,  

'•Jt-i-li.  772;   11    Q.   B    D    NOS       P  ^ '"»«"'«  V.    Matthew,,  i„    iH^y     -., 

/')  /'-  r<-  r,>»„^  ;>• />><„.,„/,  20  C-h.  D.  7o8 

•>')  'i'''f,  p.  2a. 

"•  <i  i  .  082  ;  and  see  Sale  of  Goods  Act,  s.  32. 
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"in  the  case  of  the  former  becoming  insolvent,  may  stop 
"  them  in  transitu.  On  this  part  of  the  case,  therefore,  thf 
"  Conrt  has  never  entertained  any  doubt."  It  is  to  be  ob- 
served that  Lord  Alvanley  joins  two  propositions  together 
(both  perfectly  undoubted  law) :  that  when  goods  are  by 
agreement  to  be  sent  by  a  carrier,  the  delivery  of  the  good^ 
to  the  carrier  amounts  to  a  prima  facie  appropriation  of  the 
goods  to  the  buyer,  and  vests  the  property  in  him,  and  that 
it  is  a  delivery  to  the  buyer  ;  that  the  goods  are  both  sold  and 
delivered.  In  most  of  the  cases  both  of  these  tnings  existed; 
at  the  moment  of  time  when  it  became  necessary  to  determine 
■whose  property  the  goods  M'ere,  they  were  both  sold  and  also 
delivered,  but  to  the  carrier,  and  therefore  only  m  transitu  : 
but  it  was  not  so  in  Fragano  v.  Lony  (a),  where  the  goo(U 
were  appropriated,  but  were  still  in  the  hands  of  the  seller's 
agent.  There  was  in  that  case  an  objection  made  that  tho 
property  remained  in  the  seller,  because  he  and  his  agents 
still  retained  the  possession  of  the  goods,  so  as  never  to  have 
parted  with  his  rights  as  an  unpaid  seller.  Bailey,  J., 
expressly  says  that  there  might  be  a  difficulty  as  to  that,  it 
the  seller  and  his  shipping  agents  were  setting  up  an  adverse 
interest,  but  not  in  the  present  case.  The  decision,  therefore, 
in  that  case  was,  that  the  goods  were  bargained  and  sold,  and 
that  it  was  not  material  to  inquire  whether  the  transitus  hud 
commenced  or  not.  This  is  not  a  merely  theoretical  distinc- 
tion :  a  trader  who  receives  an  order  for  goods  of  a  particular 
description,  to  be  dispatched  by  sea,  very  often  with  a  view 
of  preserving  his  lien,  has  the  bills  of  lading  made  out  to 
his  own  order,  so  as  to  secure  that  the  goods  shall  not  be  de- 
livered till  paid  for,  and  it  is  worth  consideration  under  what 
circumstances  by  doing  so  he  prevents  the  shipment  operatius; 
as  an  appropriation  of  the  spc'cific  goods,  and  so  retains  in 
himself  the  general  property,  and  consequently  the  liability 
to  loss  during  the  voyage. 

If  the  reason  why  the  delivery  of  the  goods  to  the  canicr 
primd  jacie  appropriates  them  to  the  contract  of  sale  and  vtsts 


(a)  Frayaiio  v.  f.om/,  4  B.  &  C.  219,  ante,  p.  139. 
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t|H'  property  in  the  b,.yer,  is  that  the  carrier  is  an  a.^ent  of 
1-  buyer,  havmg  authoz-ity  to  receive  the  goods  L   him   it 

.ear  :;rs:;:rrtrr,;:e  '*- "  *^- 

priate,  the  goods  and  veJLm  in     ]      ^  '  ''''•"■°- 

™-n.  .0  .e.™.. j::/x,ro;i  ri^ 

iHic  11  Will  not  necessarily  do  so       Wh^fh^v  ,>    i 

In  some  oases  the  terms  of  the  ai.ivem»„f  „f      i 
««•  question  tnm  arising-     Thns  If""""'  °'  !')'''  P''"™' 
in  1832,  at  Xisi  Prius,  Wove  P "keL    T"  ''.■f"''f '''  '"*' 
.-.led  the  earrier  for  the  iZ  !At      '     ,'    "  ""^'"^  ""=  ^o""'' 

l"Hthei„ry,haTfthev7,       rr"''  ""'  ''""™''  J""*" 

Wt  to  be  returned  the  1  X  "''T'''  "''  "  "'"•  '»  be 
I.  is  quite  oS  'th  fC  ™'  ""  P"""  ?•"■•>•  «»  ™- 
"■"iog  iu  this  e  le  tl  «'^™">'l»"oe  of  a  carrier  inter. 

to  do  „i  h  thettir  r,T  ^  ""*'"'''•  "■"'  '""1  """""g 
literally  with  his  o,™!,"";  T'"'"^'-  "  ""'  -"«.-  I"--"! 
«f   the   buyer    r  those   t  T'  """"  '""»  «■«  h"-!' 

"■.naiued  in  he  sel  1:1,  iT  ;'"'  "'"'-^  '"-'  "ave 
«"..b,  or  failed  tottauheJ      ""•"'•  ■""'  °'""°™''  °^  '"e 

Wiated  ,:;:r:rr'a:rs;tf:rr:b: 


(a)  ««•«/„  V.  SA.^,A«-rf,  1  M.  &  B.  22a. 
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agreement,  so  as  to  vest  the  general  property  in  the  buyer, 
and  then  it  may  become  a  further  question  how  far  the  terms 
with  wliich  the  seller  has  clogged  the  appropriation  are  bind- 
ing or  not,  and  that  too  must  depend  upon  the  terms  of  tlic 
agreement. 

Xow  in  considering  whether  an  intention  to  pass  the  pro- 
perty existed  in  any  contract,  it  will  be  well  to  contrast  twn 
classes  of  cases — firstly,  where  the  seller  delivei's  diri'ct 
to  the  buyer  or  his  agent  without  the  intervention  of  a 
third  person  acting  as  the  agent  of  neither  but  as  a  carri(>r  ; 
and  secondly,  where  such  a  person  does  intervene.  For 
the  seller's  interest  in  these  two  cases  may  prol)ably  not  be 
the  same. 

If  no  carrier  intervenes,  the  unpaid  seller,  until  he  has 
parted  with  the  possession,  has  at  least  his  lien  for  the  pur- 
chase-money, and  may  withhold  the  goods  until  he  is  paid, 
not\nthstanding  that  the  property  may  have  passed,  and  may 
have,  by  the  terms  of  the  contract  with  the  buyer,  a  further 
right  to  retain  possession  until  the  happening  of  some  event. 
and  this  also  although  the  property  may  have  passed,  and. 
therefore,  in  the  majority  of  eases  it  is  to  his  advantage  to 
have  passed  the  property,  and  with  it  the  risk  («). 

In  the  case  of  Swcetiiiff  v.  Turner  (b),  in  1872,  Black- 
bum,  J.,  said  :  "  It  is  thoroughly  established  that  by  tlic 
"  English  law,  where  a  bargain  and  sale  is  completed  with 
"  respect  to  goods,  and  everything  to  be  done  on  the  part  of 
"  the  vendor  before  the  property  should  pass  has  been  pcr- 
"  formed,  then  the  property  vests  in  the  purchaser,  althougli 
"  the  vendor  still  retains  his  lien,  the  price  of  the  goods  ii  )t 
"  having  been  paid ;  and  any  accident  happening  to  tlic 
"things  subsequently,  unless  it  is  caused  by  the  default  nf 
•'  vendor — any  calamity  befalling  them  after  the  sale  is  com- 
"  pleted — must  be  borne  by  the  purchaser,  and,  by  parity  of 
"  reasoning,  any  benefit  to  them  is  his  benefit,  and  not  tliiit 
"  of  the  vendor." 

But   where   a   carrier   iiitervenes,    the  seller's  interest  is 


(a)  See  Sale  of  Goods  Act,  sections  41,  42,  and  4.'3. 

(/-}  Sweet  in;/  v.  Turner,  41  L.  J.  Q    ll.  08;  L.  E.  7  Q.  B.  310. 
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mthor  tho  nthor  M-ay.     If  fho  s<.ller  .lolivers  the  ...ods  into 

noiouo  ot  which  tho  carrier  can,   acting  on  the  seller's 

s  ago,,,,  „t  ,!,„  otbor  .,,.1  „f  fto  j,„„.„.,,,  ,hopr.»,„        ■„ 
that  tl„!  proporty  was  „ot  int(,n,l,.,l  to  Da«      T  „.  ,.  ! 

ca»e  of  tl,i,  so,.t  i,  „,,o,.  ,i,e  »l,ipp;.'°„'^r„,i„         T'"^'^ 

l.i.„»lf«,-h„age„t.     This  voservatioa  of  comrol  o^^the 

ro,orvat,„„  „  ,,„,„,  ,,,■,,„„„„.  „„,, ;,  ■^^'^  the 

"f  the  Sale  of  Good,  Act,  ,is  follows  :_ 

"  '"— ("  Wh«,e  theie  is  a  cont,-a<-t  fo,-  the  sale  of  speeifio 
goods  o,.  ,,.he,^  g„„,,  ,„„  s„bse,|„e„tly  .pprop,.ia,,.d  C  be 
oontraot    the  seller  ,„ay,  by  ,ho  tevm,  of'  the  eo„t,rct 

•  app,-opnah„„  ,.,.»orvo  the  right  of  disposal  oi  the  good,  ,„, 
oerta,,,  e„„d,t,o„s  are  f„,«lled.  ,„  s„,d,  ,.ase,  nottith  t^ 
rag  the  del,ve,.y  of  the  goods  ,„  ,l,e  boye,,  or  to  a  ea,-rier  or 

•■  hu™    ;  " ""'T''" 'r"'" '""■'"'■"' ""--mi-ion      the 
huj  e,    the  p,-oper,y  ,„  (h„  g„od,  does  not  pass  to  the  buyer 

(2)  Where  good,  ore  ,!,ipped,  and  by  the  bill  of  lading 

"  If  «^:lb        ""  "  '"■ '■"■'■"  ^"^™'' '»  —  the  right 

•'  (3)  Where  the  s,.ller  of  goods  draws  on  the  bnyer  for  the 
^pnee,  and  transmits  the  bill  of  e.ehange  and  uZZ^g 


» cut:  y;='s.'s:,r"',^  Kf  T-  "f  ™«"""»-^ 
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•'  to  tlio  buyer  together  to  secure  acceptuuce  or  payment  of  the 
"  hill  of  exchange,  the  buyer  is  bound  to  return  the  bill  oi 
"  lading  if  he  does  not  honour  the  bill  of  exchange,  and  if  he 
'•  wrongfully  retains  the  bill  of  lading  the  property  in  the  goods 
"  does  not  pass  to  him." 

Tl  '  seller  cannot  protect  himself  where  the  proi)erty  has 
passed,  by  saying  to  the  canier,  •*  Do  not  deliver  the  goods  to 
'•  the  buyer,  but  deliver  them  to  my  agent,"  and  by  the  carrier 
agreeing  to  this;  such  a  contract  might  be  good  between 
the  carrier  and  the  seller,  but  it  could  not  deprive  the  buyer 
of  such  rights  as  the  contmct  with  the  seller  lias  already 
given  him,  and  the  carrier  would  be  a  wrongdoer  in  with- 
holding delivery. 

The  law  is  the  same  if  the  goods  are  delivered  to  a  carrier 
by  land,  for  as  far  as  regards  the  vesting  of  the  property,  the 
bill  of  hiding  has  no  peculiar  legal  effect :  it  is  a  direction  to 
the  shipoAvner  as  to  the  person  to  whom  he  is  to  give  the 
goods,  and  a  contract  on  his  part  to  give  them  according  to 
that  direction,  and  has  precisely  the  same  effect  on  the  vesting 
of  the  property   that  a  verbal  agreement  to  the  same  effect 
would  have  had.  It  is  very  strong  evidence  of  what  the  shipper 
intended  in  shipping  the  goods,  but  his  intention  has  not  the 
more  effect  because  it  is  expressed  in  the  shajje  of  a  bill  of  lading. 
If  the  seller  and  the  buyer  have  come  to  the  binding  agn  ement, 
that  the  buyer  is  to  have  forthwith  certain  goods,  the  seUer 
cannot,  without  the  consent  of  the  buyer,  add  fresh  condi- 
tions ;  and  if  he  orders  the  actual  holder  to  keep  back  the 
goods  till  the  buyer  has  done  something,  which  he  is  not 
bound  to  do,  the  order  is  void,  and  the  holder  obeys  it  at  his 
peril,  and  it  is  no  matter  that  the  holder  is  a  shipowner,  and 
the  order  in  the  shape  of  a  bill  of  lading.     The  buyer  has 
a  right  to  say  to  the  shipowner  or  captain,  "  They  are  my 
"  goods,  give  me  them ;  if  you  have  made  promises  to  the 
"  shipper  inccmsistent  with  my  rights,  look  you  to  that.'' 
Uut  the  case  is  quite  different  if  the  original  bargain  rendered 
either  the  passing  of  the  property  or  the  right  of  possession 
conditional.     The  seller  then  has  a  right  to  insist  as  against 
the  buyer  on  the  fulfilment  of  those  conditions  contained 


I'll.  r. 
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in  the  original  bargain,  a.ul  tho  torn,  of  th..  hill  of  h.dinu  is 
UJZ::''^^  ovi.h.nee,  to  .ho.  whether  h.-  insis  s^.^ 

iinoK.e,    Dnt   the  terms  (,f  (j,,.    invmV.«  ..«?     i 
•I  «     .  mvoiee  aiioru    verv   vfi-/iii>* 

are  c-ontmrv  fn  t .  ^In-eotions  not  to  deliver 

ic  teinis  of  the  mvoiee  as  a  matter  of  evidence      ]U..,rin^ 
-  n    tters  m  mind,  it  is  not  difficult  to  reco"!        .T 

tlu  >  seem  directly  opposed  to  each  otlier 

If,  fur  exaniple,  the  seller  had  contracted  to  sell  1  000  „rs 
01  wh.nit    and  had  pnt   1,000  ,1..   on  board,  i     ' s  a  ,      i 

mTthenr      ;    "  '  "^  "'^'^^^  ^^  *''«  -"^^^^^  ^^  they 
Mu,  then  the  seller  can  tender  then,,  only,  and  the  buyer 

IS  bound  to  accept  them,  only      lUit  it  i.  J I    fi  ■ 

of  f'lf.f  xvhMh^   !i  •  '  "  '**  ^  further  question 

.    sofc   h        .'  '"■"'T-'  ''"^  '""""'■     "  «■"'  I-'  ""I-" 

i  V  Lh  ,/  K  ™'"'  '"""■'  ""•  1""'™'  ^hrther  the 
llut  must  dep..,„l  „„  ,|„,  ,„,„„,t     ,j,^^ 

at ,,  easuie.  If  the  im™,i„„  „,  ft,  p,,,;,,  ,„  t";,,;"  J 
liom  the  terms  of  the  ,.out,„ct  ,vas,  tha  the  propertf  shoTdd 
P»..  at  .™ee,  o.-  wheu  ph.eed  o„  hoard,  or  when  do    .eredl' 

'crlatn  pen,  „r  „h,„  uih  dr,>w„  against  the  2ds  had 

'■  the  sellers  power  to  vary  the  eoutraet,  or,  as  it  is  some 
XZhX  '  '"  7'  "■-"■"■^-"'■■•t.and'  to  41     ht 

.  tlv  J  th  h     *  ,       T  '"'*'  "'  ""•  »t^"tion  eon- 

i.^  of  f.et     )•;'■",'■'•  '"■■"■"'  ''<"'•;  "■"'  tho  question 

t™n    of  the  bin        ,   ,      ""  '"•"'"'"'  """"•     <J'  'h-tho 
_;!llj;ilJ:^|[j'^J»dmg^^  very  strong  evide.iee.     But 

(6)  *.,„(,  V.  «„,,%,  2  B.  S  Ad.  Mi,  ^J,  p.  15!,. 
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all  oases  of  consi^iuupnt  aro  not  from  a  selU>r  to  a  huyir. 
In  many  cuhvh  u  cousij^or  consigns  to  an  aycnt,  aixl 
not  to  a  buyer,  and  raises  money  on  the  eonsij^nment  l»y 
(Iraw'Mj,'  on  his  agent,  nej^otiatinj;  the  hills  with  a  hank,  and 
pledging;  the  bills  of  lading  with  the  hank  as  seoiu-ity  :  and 
this  he  may  do  on  any  terms  he  may  ehoos<',  for  he  is 
consigning  to  his  own  servant. 

A  l<>tter  to  the  bank  anthorizing  them  to  sell  the  consign- 
ment in  case  the  bills  are  not  paid  is  the  ordinary  letter  ot 
hypothecati(»n.  If  the  letter  anthorizes  the  bank  to  sell  nil 
consignments  for  which  bills  of  lading  may  in  fntnre  come  into 
their  hands,  it  is  called  a  general  letter  of  hypothecation. 

There  are  two  early  cases  on  this  snbject  which  seem  In 
havi-  been  decided  npon  the  same  principh'.  In  each  «[ 
them  the  Court  decid(>d  that  both  the  property  and  right  ot' 
l)ossession  Avcv<'  vested  in  the  buyer  and  consignee,  whilst 
in  BniiuU  v.  iiowlbij  (ft)  the  judgment  of  the  Court  was,  that 
neither  Mas  vested,  and  in  IVilmaliurst  v.  liowker  {b) ,  that 
(Uily  the  right  of  property  was  vested  ;  bnt  the  princijilc 
seems  to  be  tlu  same.  The  Court  seem  to  have  consider  d 
the  correspondence  and  eviilcnce  carefully,  to  see  whether 
the  goods  Mere  shipped  with  the  intent  to  appropriate  thtni 
to  the  agreement,  and  then  to  have  considered  whether  the 
seller,  under  the  agreement,  had  a  right  to  retain  the  possession, 
for  the  facts  shoM'ed  beyond  a  doubt  that  he  had  a  wish  to 
do  so. 

The  first  of  those  cases  M'as  If'alle^  v.  Jfonfffomerii  (c),  in 
1803.  The  facts,  as  reported,  were,  that  Walley,  at  Liver- 
pool, gave  Schumann  and  Co.,  of  Memel,  an  order  for  timber. 
Schnmaun  and  Co.  wrote  to  him  on  the  1st  of  May  to  say 
they  had  chartered  on  his  account  the  ship  Esther  :  iind 
on  the  loth  May  th<'y  wrote  him  another  letter,  enclosing  a 
bill  of  lading  and  an  invoice,  and  informing  him  that  tlu  y 
had  (IraM'n  on  him  at  three  mouths  for  the  price  of  the 
timber  ;  none  of  those  letters  are  set  out  in  the  report,  m  liicli 


(ij)   llraiidt  V.  HowIIii/,  2  B.  &  Ad.  9;J2,  )ii,st,  p.  159. 

(M    WllinKhiivt  V,  Uficktr,  7  ^L  &  ft.  SS'J;   S  Scott,  N.  B.  571,  i«>i^t,  p.  li!!. 

(.)    Will!,, I  V.  .V  .iifjomeri/,  :i  I'^ast,  585. 
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••"n^-n.;,a,:;i:;::,,,,:,:;:;::;;-i:-";'j      .V 

•■",  tl,..  /•>//,.,■■••  „,„l  ,1,..  Ul    I  ,    •'•""■'"■'■l'""l, 

'•""'7™ Mo'„,;;:„.n  ■  „:  ;;r:;, ":;"  ,•,:-:■"  "f" 

I..V .scl„n„- 1 ;*'■',, "r;r' • ■"""''■""" -" 

'■■■ouKh.  .r,l    tain,    S"'?,  "i  ''  ""'  '™-"'  "'"'  "'""'■■>• 

".CO  „„„  ,1,0  bilUf'  tl ,;    ",  .'■     :t"*  sV"  """"""""- 
'i^  •.;!,»  „„.,  p,,,  „/,„„;         1'      ''   ,       j-  '-Pted 

■"■»■  trial.      Lord  Kll,.„l,...„     1        •,    "      «'^^"ol>  giautod  a 

I-  a,.o„,i„„  L  1    ten      ,w",  °«  ''V"?'"';-  "'  -""'•'' 
tllat  showd  ll,,t  ,!,„  .,.  '  "'"  '"■'':    '«■  thought 

'■  "Dd  Co.,  out  of  whom  fi  ^     ^   ^^   Sehumaim 

man  oau  make  auother  hi,   dobtor   against  his  will' 
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The  (.tluT  cuw  wu>*  ( '.*j-/'  V.   ///</•»/<■«  (a),  uIho  in  IH()3.     In 
that  cuso  UrowTH'  ami  fo.,  of  Ut.ttrrilam,  huil  uu  order  from 
O.ldy  ami  ('o.,of  London,  for  tlux.     Tho  torniH  of  tho  ordor 
an-  not  ^ivon  in  tlu^  n-port,  nor  tlio  niunner  in  which  th. 
firnt  part  (»f  it   was  performed.     On  th«'  12th  of  February. 
1H(»2,  Hrowne  and  I'o.  wrote  to  Oddy  and  Co.  a»  follows  ; 
"  We  have  the  pleasure  (»f  handing  to  you  u  bill  of  ladinjj. 
"and  inv(.ice  of  th(>  remainder  of  the  tlnx  we  purchased  for 
"your  account,  by  order  of  Mr.  Oddy.  ((.nsisting  of  cighte«ii 
"  mats,  which  are  uhipped  in   I'lmr  .Inuimtlr  for  your  place, 
«'  the  amcmnt  being  Hill.  Ox.  Khi.     We  have  this  day  drawn 
"on  you  at  two  usances  in  favour  of  Lacon,  Fisher  and  Co.. 
"  not  doubting  it  will  meet  due  honour."     The  bill  of  lading' 
which  Mas  sent  to  Oddy  and  Co.  was  unindorsed,  and  Oddy 
and  Co.  being  in  difticult"-s,  transferred  it  to  Harden  the 
<lefendant,  who,  as  the  bill  was  unindorsed,  stood  in  exactly 
the  position  of  Oddy  and  Co.     Then  Oddy  and  Co.  failed, 
and  Browne  and  Co.   having  transmitted  an  indorsed   bill 
of  lading  to  Coxe,  he  brought  trover  against  Harden,  wliu 
had  obtained  possession  of  the  goods  by  means  of  the  nu- 
indorsed  bill  of  lading.     The  Court  of  King's  Bench  thought 
Coxe  could  not  sue  in  his  own  name,  but  they  said  it  was 
not  necessary  to  decide  that,  for  Browne  and  Co.  could  m-t 
have  sued  in  their  own  name.      As   Harden   had  actually 
r<'ceived    the   goods,   no   question   on   stoppage   in   tiumsi'tn 
arose,  and  the  question  in  the  case  was,  whether  the  right 
of  property  and  possession  in  the  goods  had  passed  froiu 
]lrowne  and  Co.  to  Oddy  and  Co.  or  not.     Neither  the  terms 
of  the  order  nor  of  the  invoice  are  given  in  the  report,  but 
in  argument  it  is  asserted,  "  that  the  property  was  vested  in 
"them  M-ithout  any  words  of  condition  annexed,  scill,et  if  they 
^'  honoured  the  bill,"  and  each  of  the  Judges  assumes  in  his 
judgment  as  a  starting  point,  that  it  was  clear  that  Oddy  an.l 
Co.,  if  they  continued  solvent,  were  to  have  immediate  jm.s- 
session.     It  seems,  therefore,  not  too  much  to  infer,  that  tlio 
original  agreement  was  one  by  which  the  sellers  were  n.-t 


(«)  Cvxe  V.  Ilurdtn,  4  East,  211. 
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fo  retain  «  right  of  ,u>,sHn«8ion  till  th.  hills  w.r.  ho„.,„n..l  • 
am  .  ,.onH.H,u..utly.  th«t  tho  .liivetions  to  th.  ..aptHi,  t  ' 
"l.'I>v.r  to  0,hly  and  Co.,  «ig„iHe,l  hy  th.  hill  .  1      ,  " 

.m-lorso.  wore  no  part  of  th.  hargain,  an.l  not  '  J  '^ 
<>d;b.uICo.haa..o. 

In  tho,.a.e  of  n.  ('ons,a,„i..,  in   1807  (.),  Lor.l  Stouvll 
,.o.nto,l  out  tho  gn..t  hnportaru-e  of  tlu,  t.-rms  of  tl .  ,,    ra 
'>i^lo^^  upon  the  right  of  tho  consignor  to  control  th  •  g 
atter  they  have  heon  put  on  hoard  ship       [„   th,.f   ... 

ky,  .vh„  wa.  ,  ,„  ,.„„,i«,„„,     .„„.  "      . 

randy  of    W  ™,„,g„„r,  wh„  |,„t  it  „„  l„,„r,l    ,|„.  .I,i„  , , 

J..,  «n.i  ..,,,1  i,iii.  of  i„.,i,„  „„„,.,  ,„.,,  „,„-,.i, :.  1 

..*      J  mf  «  «vro  ,li-„„-„  l,jK-.v,.'«  .li,-,,-tio,„  o„   |,i,  ,,,„,. 

sp„n,l«.„,,  who  ,li.l,o„ouro,l  thon,  l,v  ,„k,,   ,.,„|    Ik    " , 

«gnor  u„,lor  a  ,„i„ako„  idoa  ,I,„,-K>  «,,    „„,,,,       L 

.*rod  no,  ,0  dolivor  ,he  goo.U,o  K>,  b,.,  ,o  tho,-,.:^  J  •' 
.ig.nt     ,1„.  ordor  „,   revocation   «•„»  i,..,v„,|„ory.      1,  „-,s 
proved  ,l,„t  K,.e,v,„  i„  reality  .olve.lt,  „„  I  ,,,1,  ,h  ' ,   j 
..gnov«™  under  a  n.istake.     The  letter,  oontainingK      , 

..le, ,  ,a,d  that  in  tim  ease  Kye  wa»  not  insolvent    aZ 

r'T'  "IT*  *■'■"  '^^•^■»' " ""'- "  ™u  be ;,,:  • 

■■         d  -t  "*■;'  f  ""^  ""fP"''  '■•'"'^■"'»  '"■■»-  than  I  W 
stated  ,t,  and  that  it  amount,  to  an  „,di„,i,ed  risht  to       v 


(a)  The  Cmttantia  {lltnrkkton),  6  Rob.  :j51. 
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"  the  foiisigninent   at    pleasure  ;    whoro   goods  are  shipped 
"  without  orders,  such  a  right  exists.     The  seller,  if  he  may 
'*  be  so  described,  retaius  au  absolute  power  over  theui,  for 
'•  there  is  uo  purchase.     IJut  when  orders  have  been  received 
"  aud  executed,  and  delivery  has  been  made  to  the  master  of 
*'  the  ship,  and  bills  of  lading  signed,  the  seller  is  fiuirtns 
"  officio,  except  in  the  peculiar  case  in   which  ho  is  again 
"  reinstated  by  the  privileges  of  the  vendeur  primatif.     fliiit 
"  will  make  it  a  matter  of  fundamental  importance,  that  the 
''  letters  containing  the  original   order  should  be  produced. 
"  The  mercantile  law  I  take  to  be  clear  and  distinct,  that  the 
"  seller  has  not  a  right  to  vary  the  c(»nsignment,  except  in 
"  the  case  above  stated.     The  mischief  and   inconvenient' 
"  that  would  ensue  on  a  contrary  supposition,  are  extreme. 
"  The  goods  might  be  put  on  board,  and  might  lie  at  the 
"  risk  of  the  consignee  for  two  or  tliree  months,  and  if  the 
"  consignor   could    come   and  resume  them   at  pleasure,    it 
"  would   place   the    consignee    in   a  situation   of  great  di- 
"  advantage,  that  he  should  be  exposed  to  the  risk  durin- 
"  such  a  length  of  time,  for  an  object  that  might  eventually 
'•  be  defeated  at  any  moment,  by  the  capricious  or  interest!  il 
"change   of   intention  in   the   breast  of   the  consignor;  it 
"  would  be  to  expose  the  consignee  altogether  to  the  men  y 
"  of  the  consignor." 

In  Ofjle  V.  Atkinson  (a),  in  1814,  Smidt  and  Co.  of  liig;., 
having  funds  of  the  plaintiff's  in  their  hands,  purchased  tiax 
at  his  request,  for  which  he  sent  his  own  ship.     Smidt  and 
Co.  put  the  flax  on  board,  telling  the  captain  that  it  was  the 
property  of  the  plaintiff,  and  as  such  the  captain  received  it. 
They  induced  the  captain  to  sign  bills  of  lading  making  the 
flax  deliverable  to  blank  or  order,  and  sent  it  to  their  agent 
in  this  country  with  instructions  to  get  the  plaintiff's  accc] st- 
ance for  2,oO()/.,  which  snm  they  conceived  would  be  due  to 
them  on  balance.     The  plaintiif  declined  to  give  his  accej.t 
auce,  and  the  warehouseman  refused  to  give  him  possession. 
The   Court  held  that  the  property  passed  absolutely  to  the 


U')  Oyle  V.  Atkihsuii,  o  Taunt.  Totf. 
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plaintiff  on  doliveiy  on  board  his  sl,i„   Gibbs   C  T    ,    •  .• 
ont  tliat  if  the  flax  ha.l  b.-on  delivo  o  1   t     M  '  '•""^'"^' 

tl.e  property  of  the  plainti^  .ll  '       H  i.^  Zt  T^  ^'^^ 
crtau;  bills,  the  ease  would  have  been  difflvm  ''''''' 

..1  V'>47"'/-'f''l''''  '"  ''^*^'  '^'  -"^^--Vwas  for  the 
sale  of  24  hogsheads  of  sngar,  from   Craven  to  Fnaich   f  ce 
on  boaru  a  lintish   ship,   two  n.onths'  credit.         •"   l^ 
24   hogsheads   on    board  the  defendant's  vessel  the   ^'X 
which  was  that  named  by  French,  bnt  retained  the  liXer' 
-aus  receipt,  whicli  expressed   them   to  be-  ship,'       '    "i 
<"•  account  of  him,  Craven.     The  Court  of     V  u> 

decided    tb-.f    P..  i     i  ^  tommon  Pleas 

uicKicu,  rnat    Ciaven    had   never  Darted  with   ♦!.       •  i.     .. 
possession.     Gibbs   C    J    s-uM    -H  ^'^\»li^'  i-'W^t  ot 

-  rofrn.-,.  f  ,'•      .    '         '      ^''"*   ^^*^"  plaintiffs    mi«ht 

•eftan  from  dehvenng  the  goods,  unless  under  such  ci 
-nnstances  as  would  enable  them   to  recall  the  g  o,      t" 

1.  p:^r;rT""-'i  ''r"'-  -^-^--^tfui  wheJi.:' ,' 

l-opeit>    ha.l    passed    under   such    circumstances   from   the 
-I'or  so  as  to  free  him  fro.u  the  risk  of  loss,  but  t le      w 
.0  occasion  to  decide  that  in  n-.urn  v.  /.>/.•  \.,y     ^^^^ 

..emn.„wW.v.//W.M^),   thatifthegoods^ 

hda   (J      were   appropriated    to    the   contract     which    w-  " 

>K  s  done  with  the  intention  of  appropriation.         ^' 

^-veastle,  having  agreed  to  purchase  wheat  of  the^n  iff. 
-'•'  -ts  at  St.  Petersburg,  payment   to  be  by    t  f's  t' 
J-»lon,  chartered  a   vessel  of  the  d<.fendant,  i  osdln    an 
-.It  It  to  receive  the  wheat.      Then  Ji.Mkelev  L\  H     ' ' 
';n''o  plaintiffs  in  Kngland.piarrellcl,':';';ir^^^ 

(")  Cra,t„  V.  Under,  ti  Taunt.  ^.J.) 
(/')  ror^  V.  Ifnr.lf,,,  4  Rast.  211. 


i' )  /iraw'rt  V.  JJowlbij,  2  B.  &  Ad. 
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cjincel  every  order  he  had  given  (which  he  had  clearly  id 
right  to  do).      The  plaintiffs  Avrote  to  say  that  they  would 
nevertheless  load  the  vessel,  hoping  it  would  meet  Berkeley  s 
approval.     They  did  load   the  vessel,  but  took  the  bills"  n| 
lading  to  their  own  order.     They  sent  one  of  the  bills  of 
lading  indorsed  to  their  agent,  another  they  sent  unindorsed 
to  Berkeley,  and  at  the  same   time  informed  him  of  wlmt 
they  had  done,  and  that  they  had  drawn  partly  on  him  an.  I 
partly  on  London  for  the  price.      Berkeley  refused  to  accej.t 
the  draft  on  him,  or  to  allow  the  house  in  London  to  accept 
on  his  account.     When  the  ship  arrived  the  price  of  wlieat 
had  risen,  and  Berkeley  obtained  the  cargo  from  the  defen- 
dants against  the  will  of  the  plaintiffs,  whose  agents  held  tin- 
indorsed  bills  of  lading.     The  plaintiffs  brought  an  action  on 
the  contract  for  a  delivery  contrary  to  the  bill  of  lading,  and 
recovered  as  damages  the  value  of  the  cargo  at  the  port  nt 
discharge.     The  defendants'  counsel  moved  to  reduce  tlu" 
damages,  because  the  plaintiffs  had  no  right  of  possession,  in 
which  case  the  damages  should  be  only  nominal,  or  at  least 
no   more    than  an   unpaid    seller's   right  of  possession,   in 
which  case  the  measure  of  damages  should  be  the  inv..i( r 
price ;  but  the  Coiu-t  refused  a  rule  on  both  points.     Tlu- 
Court  seems  to  have  come  to  the  conclusion  from  the  coriv- 
spondence,  that  the  goods  were  not  shipped  for  the  purpose 
of  appropriating  them  to  the  fulfilment  of  the  still  existin-- 
contract  which  Berkeley  had  tried   to  cancel,   but   for  tl.o 
purpose  of  offering  to  Berkeley  a  substituted  contract,  whi.  I, 
he  declined.     When  once  this  construction  was  put  upon  thv 
facts,  the  case  became  identical  in  principle  with  S,n,{,i  v. 
Sheplierd  (a). 

Ruck  v.  Hatfield  ib),  in  1832,  was  a  ease  nearly  similar  t.. 
Craven  v.  Ryder  {c).  The  shipowner  there,  however,  l.a.l 
refused  to  give  a  receipt,  and  it  is  to  be  observed,  that  L..i(l 
Tenterden,  in  Abbott  on  Shipping  (d),  cites  the  case  as  an 


(>*)  Swiiin  V.  a/iep/ierd,  1  M.  &  K.  223. 
(i)  Riich  V.  Ilatjiehl,  o  B.  &  Aid.  «a2. 
('•)  Crumt  V.  /{f/der,  6  Taunt.  433. 
('/)  AblK)tt  on  Shipping,  14th  ed.,  840. 
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e-e  »en.  c„,.,a  „.,a„  „,  .„„;iT'.r  iK^rr  ""•  •"''•*■■•• 

merchants  in  London,  contracted  to  se  I    o  thP   ,  ?    T'"'' 
1.U  ter  which  they  were  expecting  frl  I  el  nd   '^^^^^^^ 
note  was  .n  these  terms :-««  London,  O      lTl83S     rn":' 
"Messrs.  William  Gardner   md  S.,  7  '^"'''  *" 

"Alexander  and  Co     ^00  TJ'  '^"";  ^«7««^''nt  of  Messrs. 

"  butter,  at  71?  G^/^'exewtf""     ^'l'^'''^  ""^  ^*«'«  «1>«« 
p  :    ' ;  P""^  '''^^•'  ^^■''«  on  board  for  first  <,u-.l,H- 

lint  1  November  but  fh»  ,i  *    a  ^  ^^"^  ^'^*  shipped 

...a.  «.„„,  a:!:?';«l!S'',  tS'ar;  ■;:  „7^  r-"™  "- 

In    //,/,«,//.../   V.    liowker(h),    in    1841    T     ,7    . 

^Iiippwl  310  quarteis  on  hoar,)  .,  ■       f      1     defendants 

Hie  Roods,  and  in  nnrs„„„„„    s  assrgns.     They  msuml 

tift,  charged  them  «r  ""■  ''''"^""'"'  ''"''  ""'  P'""'- 

™  invoice  to  th^p  Sftho"  "i  "r'  ';"  ."'  '»'""«  '""' 
not  a  baukefs  draft  Thedf  T',""^'"  '«!<  "  'Iraft,  l„„ 
»■!  resold  the  wtai  al  an  1  ,"  '".'"'"•'3' «tn„,e<l  it, 


(0  AUr.,u,ler  v.  r;„,.,/„,,,  ,  u;    ,   jj   ^ 
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noil  ob.stdiiti-  vcirdicto.  There  was  no  complaint  of  what 
Booms  to  have  been  tlie  real  wrong,  the  over  hasty  rosalo. 
The  Court  of  Common  Pleas,  after  takinj;  time  to  considoi-. 
decided  that  the  proj)erty  was  in  the  plaintiffs,  but  that  on 
the  true  construction  of  the  contract  the  defendants  wore  t.. 
have  a  right  to  retain  possession  until  the  delivery  of  n 
banker's  draft.  On  apjteal  (a),  the  Court  seems  to  have  btcn 
of  the  same  opinion  as  the  Court  of  Common  Pleas  as  to  tli.- 
passing  of  the  property,  but  to  have  reversed  that  Court  <>ii 
the  construction  of  the  contract.  From  the  shape  in  whidi 
the  question  came  before  the  Court  (a  motion  for  judgment 
von  oltHtanti'  rvmlirto),  it  was  a  fact  admitted  on  both  si(l<s 
that  "  the  defendants,  by  order  of  the  plaintiffs,  caused  \]\<' 
"  goods  to  be  shipped  for  the  account  and  at  the  risk  of  the 
"  plahitiffs,"  so  that  the  Court  had  n(»  occasion  to  decide 
whether  the  apiu-opnation  owed  its  validity  to  a  prior  autho- 
rity contained  in  the  agreement,  or  to  a  subsetiuent  assent  (.11 
tlie  part  of  the  jdaintiffs.  In  point  of  fact,  there  seems  to 
have  been  ample  evidence  of  both. 

Ellerf)/Hm  v.  Muymm-  (b)  was  tried  in  1843,  but  was  imt 
reported  until  1851.  The  plaintiff",  a  merchant  in  Lec.ls, 
contracted  with  J.  and  J.  Cortazzi,  who  carried  on  businos 
in  Loudon  and  Odessa,  to  buy  a  cargo  <tf  linseed.  The 
Odessa  partner,  before  any  linseed  had  been  shipped,  drew 
two  bills  on  the  plaintiff  on  account  of  the  linseed,  wliic  h 
Avere  accepted  by  the  plaintiff  and  paid  when  due.  Tlic 
plaintiff  chartered  the  U'ooilhoiisr,  and  sent  her  to  Odt»a 
to  take  on  the  cargo.  When  she  Avas  loaded  the  Odtssi 
l)artner  wrote  to  his  London  partner,  "With  regard  to  your 
"  sales  of  linseed,  Mr.  Ellershaw  will  receive  a  part  by  tlie 
"  IVoodhoiise."  He  then  obtained  a  bill  of  lading  makiii-.': 
the  cargo  deliverable  to  order  or  assigns.  The  Odessa  house, 
being  in  ditticidties,  indorsed  the  bill  of  lading  for  value  to 
the  defendants,  who  claimed  the  cargo,  as  holders,  on  the 
arrival  of  the  ship  at  Hull.     The  Court,  consisting  of  Loi.l 


(<()   Wihmhnrst  v.  lioivhr,  in   1844,  12  L.J.  C.  P.  47  j  ;  7  M.  &  G.  fSHJ ;  s 
Scott,  N.  R.  ,J71. 
((■()  IJIIersliair  v.  Majuiat,  6  Ex.  d7t». 
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AWiiger,  C.  B.,  and  Dar„„»  Parke  a„,p    „  , 
'"""li-K  bill,  „f  la.|,"       '  2'*'  •""'"»«  l'"rt.  f"r  oa»h,  „„ 

'■'•<''«Re  ,.„,  i„f„„t;  rrr,"'  •"•"."■"■"I-  Ja„.. 

f.»W,/.     The  ,-a,„ai„    'il^  "«ord,„^.lj.  I,„  cl,ar..,.«l  ,h,. 

Illistol,  and  early  in  tl,..   ,  ^eehbrnlge  then   „e„t   to 

»'«.o,a«d  the,.',  t  „  Z"'''  "'"'  "'  "'"  "*"*■"'•» 
l-«»B-  Ue  called  a«a  ,,  ,7:."°'  "»  "»""'-«l  bill  of 
!"■'«  "ro»e.  and  altl.'u  I  '  V'  ,  "^  '^''  "'""'  »"">«  Ji- 
-gu.  and  „ffe„,d  to  ,i  J  ,  t  :n  ""'  -'■'"  h''  "^«Pted  the 
a»ay  the  hill  „f  ladu  g U'  '  I'r  r^*''"  '""'^"''  '""'  '-^ 
™l-  .  When  the  /t;:;  rtd  ,;ld  ;""/'"""'«""'■ 
i>"««s.on  of  part  of  the  c..r<,„      T., .     ""'"""  "'"'"""l 

I'uyer  «  a,  ,„  vest  the  ,'',.k™  '','""•'  "  '''■«™T  '»  the 
"■"■-ueh  a  ease,  s,id:  4he  ,  H  '"  ?'  '""  "'"'  ""■»  «.s 
•■  "'<-•  Ml,  wu  not  a  deliver,  ,  r'^'  "'  ""•■  «'«"'»  ""  b«nl 
•''''■livety  to  the  eaptai  ,;\,  !  T"' ,'"  ""'  ''*'"''"".  I""  « 
■■'"■"  "f  b.Ji»g,«nd  tht,i  ;!■'•!  -™e.lundera 
■•  "■■  »'ho,n  they  ,ve„  ,„  h„  l„.i"''°J;  "'"™'"'  'be  pe,™, 
•the  g„«l,  „ere  to  be  earried  1  v  „  ''  """  '■'""'  '«'«"« 
■■'"■■  .md  on  aeeount  of  r'thL V  "'"'"■'■  ■>'  «'«  ves«5 

•■"■  »-  the  bill  of  1  dl  r  a  ,'■;  ""•  ''^■''"™'  •"  ''bn 
:»"■""<■.  'be,,  to  the  f,,*""  :^;'  >«  7«ne<I.  and  if  it 
■■ -""tnined  in  p„,„,.«„„  J  2'  *'"°''''  ""•■■''''"•o  "M 

:•" "-  --  "f  a  ™ ;.„  eati. ::  r;'  "'^'  ^'""•'-  •«"  a» 

■■""■■"  ""  behalf  of  Lethbridge  •'  "  '''■~"  "^^'J^'S 
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In  Jenhjna  v.  Brown  {a),  in  1849,  the  plaintiff,  a  merchant 
in  London,  instructed  his  agents,  Klingender  and  C/O.,  ctf 
New  Orleans,  to  purchase  corn.  Klingender  and  Co.  did  so 
with  their  own  money,  and  drew  two  drafts  on  the  plaintiff. 
Klingender  and  Co.  took  the  bills  of  lading,  deliverable  to 
themselves.  They  then  sold  the  drafts  to  the  defendants, 
and  indorsed  the  bills  of  lading  to  them  as  security.  After 
the  sale  of  the  drafts  they  sent  an  invoice  to  the  plaintiff, 
stating  that  the  corn  was  *'  consigned  to  order,  by  order,  an<l 
"for  account  a'-d  risk"  of  the  plaintiff.  The  bills  were 
presented  to  the  plaintiff  for  acceptance,  and  accepted,  and, 
together  with  the  bills  of  lading,  were  deposited  by  thf 
defendants  with  bankers.  On  the  day  when  the  dratt> 
became  due  the  plaintiff  called  at  the  bank,  demanded  tlio 
bills  of  lading,  and  offered  to  take  up  the  drafts.  He  wiis 
requested  to  call  again  next  day,  as  the  drafts  had  been  mis- 
laid, but  he  did  not  do  so.  The  drafts,  when  presented  tor 
payinent,  were  dishonoured.  The  defendants  sold  the  com, 
and  the  Court  was  of  opinion  that  the  property  did  not  pa>s 
to  the  plaintiff,  Coleridge,  J.,  in  delivering  the  judgment  ot 
the  Court,  saying,  "  that  taking  the  bills  of  lading  delivcr- 
"  able  to  their  own  order  was  nearly  conclusive  evideiiro 
"  that  the  eonsignoi-s  did  not  intend  to  pass  the  property  to 
"  the  consignee." 

Turner  v.  The  Trustees  of  the  Liverpool  Docks  (6),  in  18")1, 
was  very  similar  to  Ellershmv  v.  Magniac  (c).  The  coii- 
signees  sent  their  own  ship,  and  the  consignors  took  the  hill 
of  lading  "  unto  order,  or  to  our  assigns,  he  or  they  paving 
"  freight  for  the  said  goods,  viz.,  for  cotton  in  round  biiles, 
"  cotton  in  square  bales,  nothing  being  owners'  property. " 
The  invoice  stated  the  cotton  to  have  been  shipped  "hy 
"  order  and  for  ac(;ount  "of  the  buyers,  who  were  at  the  same 
time  requested  to  effect  insurances. 

Tatteson,  J.,   in  delivering  the  judgment  of   the  Court, 

(rt)  Jetihijus  V.  Unm-i,,  19  L.  J.  <i.  H.  'iStf  ;  14  Q.  B.  490. 
ill)  Tiiritrr  V.  The  Trmteis  of  the  LiverjHxil  Dtirkg,  20  L.  J.  Ex.  3!>3;  •>  Kx. 
fi43. 

(f)  Kllfiahatr  V.  Mogniac,  H  Ex.  o7((. 
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••ve„.L  pro,..,,  h™;  v;'t7:r" """;  "'"'■"'  "-^ 

"  bv  ,1,0  terms  of  ,^^1'    f  ,  •"■"""  """'  "■«  "'"'l"™. 

■•  able  „,  LZ,°Li  I  '"";°*'  """''  ""'  <=°»°'^  ""livei- 

••  »hip."  *        ""  "'"'  "  •'"''«'■>■  "»   Ward  their 

might  d.w  on  them  for  ,ho  nril^„,  ,  „  ?     t°  '•^'"'"''> 
mclosing  bills  of  la,H„„      I       t     ,         •"'"•"'erehiofs  011 

.he  aofendant  orl  rtJl^^^^^^^^^^^         ''^•""™'"«  '" 
jvhich  stated  the.  to  w'  r^To '   tt    L^rl     »  »™-; 

the  defeudaL      tI  ttSif^f"'™!'  "^^  '■"•«"".« 
hinidkerehiefs  under  H„  hi,    .      ,'""■"'  l"«i-s«on  of  Ule 

.he  draft,  wh"f  ;:  ;    '  temt%r' 1™'":'  '""""'''>' 
"(teut.,  and  by  the,„  nrnJlTT  ,7    ,  !  '"'''""'*"  '"  ""*»■ 

.-.  The  ietj  rrvto.  Jd\t  '"r'  '"^  "™""- 

«as  brought  to  reeover  ,1..  !  ■  »°°"''-   ""»  "<"'"" 

.he  u.  „*,  the  Ss''^~:-"°-^  -eive.1  for 
ml  .he  nonsuit  was  uohold  ,1.  ,  •  , "''''  """""IkI. 
...eptance  „,  the  billstl"'no,/r  ,'""'''"«  '""'  ""■ 

performed, 


(a)  ir«^ 


V.  fo<M,<,,^M,  22  L.  J.  Ex.4;  7  E,. 
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the  property  was  to  revert  to  the  plaintiffs,  and  that  it  M-as  n 
qtiestion  of  fact  whether  the  eontraet  was  a  conditional  one  : 
but  the  Cotirt  held  that  it  was  an  absolute  sale,  and  that 
there  was  no  question  for  the  jury.  There  seems  to  be  n., 
reason  why  parties  should  not  agree  to  such  n  couditi«.u 
subsequent,  but  it  must  of  course  be  ])roved. 

In  Schmtcr  v.  McKellur  (a),  m  IH.')?,  the  plaintiffs  luid 
about  100  tons  of  spelter  lying  in  Hays'  warehouse,  which 
Coles  and  Co.  were  desirous  of  purchasing  and  shipping  t.. 
Calcutta.  A  lighterman,  instructed  by  Coles  and  Co.,  obtain<  d 
from  the  plaintiffs  a  delivery  order  for  the  spelter  on  IIa\s, 
and  gave  the  plaintiffs  an  acknowledgment  that  he  liad 
received  the  delivery  order  from  them,  and  that  he  would 
hand  them  the  mate's  receipts.  The  mate's  receipts  acknow- 
ledged the  spelter  to  have  been  received  from  the  lighterman, 
and  they  were  handed  to  the  plaintiffs. 

The  usual  course  of  business  was  for  Coles  and  Co.  to  pav 
the  plaintiffs  for  the  goods,  they  then  had  the  mate's  receipts 
lianded  to  them,  which  they  attached  to  the  bills  of  ladiiii:. 
and  ..le  lulls  of  lading  were  then  signed.  But  in  this  ca^o 
Coles  and  Co.  fraudulently  procured  bills  of  lading  to  l)e 
signed  in  their  favour,  and  pledged  them.  The  defendants, 
the  shipoMTiers,  refused  to  deliver  the  spelter  to  the  plaint  itts. 
but  the  Court  held  that  the  property  had  not  passed,  and 
upheld  a  verdict  for  the  plaintiffs. 

The  case  of  Sheridan  v.  The  New  Quay  Co.  (A),  in  18.")S, 
was  a  very  complicated  one.  It  was  an  action  by  one  wlio 
claimed  to  l>e  a  sub-biyer  against  a  railway  company  tnr 
non-delivery.  The  facts  appear  to  have  been  that  the  selh  r, 
Donaldson,  took  the  bill  of  lading,  making  the  goods  delivd- 
able  to  the  buyer,  and  forwarded  it  to  his  bankers,  togetlar 
with  a  draft,  to  be  delivered  to  the  buyer  on  his  acceptance 
and  payment. 

The  bankers  were  unable  to  find  the  buyer,  and  therctuic 
returned  the  bill  of  lading  and  draft.  In  the  meantime  the 
plaintiff,  who  had  purchased  the  goods  from  the  buyer,  jiaid 

(rt)  Srhmf-r  v.  McKellar.  2^  L.  J.  Q.  B.  281 ;  7  K,  &  B.  704. 

(b)  Sheridan  v.  Th'.  New  Quay  Cv.,  28  L.  J.  C.  P.  68 ;  4  C.  B.  N.  S.  61>. 
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tho  freight,  «,Kl  ...nploy..,!  tho  d.-fon.lants  u  rniU. 

^rr-""'™'--"^^^^ 

*e  <'ourt  he,,,  ,h„,  „  •  ",:^    :.;;■„::;:;;;;  -"-' ""' 

retaining  th,.  propcrfy  '  *'"'  I""l">'^'^  <»f 

in-o":  :':r:'';:;,:'r,;,  "i;:rr''';'' '-  "■''""■  -"■•■•■" 

Rotterdam,  tl,,.,,,,^,,  „     „kt      "^V  "t  l'  "'""'  l'""^*"'"^  "' 
|n.relia«e  20  t„.„  ..f  /  .  "''  """'"''  0""1<1™,  to 

«..  board  th,  w,/,    y »  !    ',  ' '"','""'•'  "'"■pi""'  •'  t""' 

*e  oil  to  hi-,  l"  el  shin?  7  ""■'"''°  """""''■  °"'»''"">g 
and  on  thetu'TarS'sh  V'";'""''''  """  ""''  <"■; 
fioolden  th,.  hi  „  ladilo.  '  ' '''"'"""'  '""  ''•>• !"«'  '» 
am»n  o„  th,    i;.„d  2  ?:  '■"•"■«;. -;1» bill  of  ,..,.ha„,e, 

•1-  evening  „,  ,,  ,o  h ''ft  K  '"'""^  *'"°'''""  '■™''"-«'  "» 
of  the  'Ith    ,,     V  '""■"■'' '""™-    On  the  ni"ht 

™t  to  the  „e.tn,;a:t  It  ^^  I  i'r^ii"' T,"- 

invoice,  and  bill  of  exohanjr,.      TulZt    7  ?  *    ^''*^"'^' 

^I'ortly  aftonvanls,  .ayi^^^hey"^  If  T'l  "'^'"^ 
oil.     Tlio  Court  held  th.f  ih  "'  *"  P''>'  ^'^'"  ^'»« 

«e„.,a.,t,  and  tS  .hi';  ^  iri^e „t  Jr'  '"  ""' 

"The  red  ,[        ,?ha  'hi;  ™T,"'  "\  """'  ''''™''°'-'   *"''  ^ 

•'  m  of  ladU  ,vas  ,„Lr  :  ;;;'!"!";?  '"•'■  -••-''  -he 

mis  rorm^.  whether  the  consignor 
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H.  &  X.  822. 
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**  sliippod  the  goods  iu  porformunco  <.f  his  coiitmct  to  plac- 
"tluMu  'free  on  hoard';  or  for  tho  purpose  of  retaining  ,i 
"control  over  them  und  continuing  to  he  owner  contrary  t.. 
"  the  contract,  as  in  the  case  of   Wait  v.  liaker  (//),  and,  as  is 
"exph.ined   in    Turner    v.    TAc    Trustees   of   the   Liverpm,' 
"  Ducks  (/,),  and    Van   Casteel  v.  Hooker  (c).     Tho  question 
*'  was  one  of  fact,  and  must  bo  taken  to  have  been  disposed 
"  of  at  the  trial :    the  only  question  before  the  Court  below 
"  or  before  us  being,  whether  the  mode  of  taking  the  bill  (,t 
"lading   necessarily  prevented   the   property  from  passing. 
"  In  our  opinion  it  did  not,  under  the  circumstances." 

In  Jot/ce  V.  Swan  (if),  in  1804,  M'Carter,  of  Londonderry, 
offered  to  buy  100  tons  of  guano  from  Seagrnve  and  Co.,  of 
Liverpool,  and  Seagrave  and  Co.  wrote  to  him  on  the  2Gth  ..f 
February,  saying  they  would  send  him  115  tons  which  they 
lioped  to  have  on  board  the  Anne  and  huheJla  in  a  few  days. 
On  the  2ud  of  March,   the  plaintiff  at  M'Carter's  request 
effected  an  insurance  on  the  115  tons.     On  the  3rd  of  March, 
31'Ciirter  wrote  a  letter  to  Seagrave  and  Co.,  gnimbling  about 
the  price.     On  the  4th  of  March,  Seagrave  and  Co.  took  tli.- 
bill  of  lading  making  the  guano  deliverable  at  Londonderry 
to    their  order   or  assigns,   and   made    out   an   invoice  iis 
follows :  "  Particulars  of  phospho-guaMO  delivered  to  account 
"  of  W.  M'Carter,  Ksq."     The  bill  of  lading  and  invoice  mtic 
sent  to  a  partner  in  the  house  of  Seagrave  and  Co.,  then  stay- 
ing at  Belfast.     On  the  evening  of  the   4th,  but  whether 
before  or  after  posting  the  bill  of  lading  the  report  does  nor 
say,  Seagrave  and  Co.  received  M'Carter's  grumbling  lettci', 
and,  fearing  lest  he  should  refuse  the  guano,  they  insured  it 
in  their  own  names.     On  the  7th  the  partner  in  Belfast,  who 
was  going  on  a  visit  to  M'Carter,  took  the  bill  of  lading  with 
him,  and  M'Carter  said  he  would  accept  the  cargo,  and  on 
the  9th,  on  getting  back  to  business,  the  bill  of  lading  was 
indorsed   to  him.     It  turned  out  afterwards  that  the  Anm- 


(a)   Wait  V.  Ualtr,  17  L.  J.  Ex.  ;J07;  2  Ex.  1. 

(h)  Turner  v.  TrtuUea  of  Lirer,,,H.l  n,rki,  20  L.  J.  Ex.  393 ;  «  Ex.  543. 

(')   Vun  CatUrl  v.  Ihmker,  18  L.  J.  Ex.  9;  2  Ex.  691. 

{■')  JMjce  V.  Haan,  17  C.  B.  N.  S.  M, 
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'HE  JUS   J»I,Sl'oXK\ui. 


'""/  /s.,h,ll„   I,a,l  been  wivf.k,.(l      TI      ,  ^     . 
ti'e  J.iry  foun<l  that  .So«Kmv,.  and  (      .     .  "'  '^'""""'  '*»t 

^'-   plaintiff.     The  ( Vu„,    ,.  .3' ^/   to  !.„„,  ,„„,  f,„„j  ^.^^. 
K>ant  a  nou-  trial,  William  '  T'  "  "''"■^"'^  <"•  t<> 

"  ^"k..u  iu  the  „„.r;,  ^  ;;^::^^:^/'r,;>'»  «^  i-nnK  wa. 

'-"-  -s  declared    was  u^i         ;   r  T '''"' ^^^ 

••^tanee  which  was  well  worthy  th't  I  '  ''"'  "  ^'"•^"•"- 
••  "nVht  have  induce.l  then/  o  cote  t"  "'  '^'"  J"''^'  ^'^'^ 
"  J<«'f.  if  thev  thought  tha     uf      t      "  '""*'"'■>'  '""^•luHi.>n. 

;-^-  --^ta^  I!S;ir;;'t:;;f  ^  ^'r  ''r  ^-^ 

'•'•ometothe  conclusion  th-.t  th/.  '""^"'^  ^^»^*"'  ^o 

'•!««-.  i  an.  of  opinion  th^  t  I'T  -^^  ""^  "'^^""'^'•^  t'> 
-fonn  of  the  bill  If  lading  nd  of  '  ""*""'?"-  -^  the 
'•  mitted  to  the  partner  thc^n  i.  i  '• '"'"''''  ^'^''^^  trans- 
"  direct,  was  uL^^i^l^l'l^T^  "f  ^-^  of  to  M'(  Wter 

'/'•e  cause,  though  uZ^  ^Z  t^t''  '''''''-  ^^ 
•''•ases  of  Wait  v.  /;«/t.y  a,  an  V  "^  ^  ^""'''-  '^'^^^ 
"'«  me  dearly  to  estab  sh  Iho  r^  '"  ''  ^^"''^''^^  "i'P^'''^" 
"'1'^'  tacts  it  may  fa  Hy  be  i  ,f' ""  ^^"''  ''  ^■^•-»  "" 

••-  taken  in  ^l^tn'^  jrt^if  r  "^  '"'^^^^ 
"'lominion  over  the  iroods    ..7  7  "'''^'^''  *"  ^'^'tain 

'•-entiontopas'r^;.;*^^ 

"••ncumstances  lead  to  tL  ,  .    i  '•        .      ^'"^  '^'^'"^''  "^  the 

'-'•iect,  the  form  i    hfbi:  "rr  'f  '"^  ^^''^  ""^  ^'- 
"tiio  result."  ''^  '"^'°^'  ^'»«  »"  inlluence  eu 

.'^  ^.^,.  V. /A.re.  27  I.  J.  Ex.  a:/     '• '• 
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V.  Nichult,,,,,  M  J..  J.  f.  p 


a  H.  *  X.  «4  ;  ia  L.  J.  J, 
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Bliip  iiikI  M'Xii  Iht  to  Hull.  .?.,hw  |Mtt  tin-  nmlH  on  iMuinl.  iin.l 
wr(tt«'  to  ro|N'  i-nclof-iii);  „|,  mvoiio  ami  an  iinhtaniprtl  liill  ..t 
ladinft,  liy  which  thf  <arKo  was  inadc  (h'iivi-rahlc  to  Tojn'  (» 
orilvr;  Jo^sc  n-tuincd  a  staniiMil  hill  (»t"  lading,  and  »»iii 
nnotluT  unj^tampcd  Idll  to  hi^  a^-nt,  the  dotVndant,  wli- 
obtained  poMNcsHi.ui  of  tlic  «oaI  when  tin*  Hhip  arrived  in  tli. 
Thanu'H,  on  the  jjronnd  timt  rojM'  had  n<.t  jmid  <anh  aco.nlin- 
to  coiitnut.  I'opc  apiKiirM  to  ha\«'  sold  the  roals  to  tin 
phiintiff  ln't'ori-  rect-ipt  of  the  uii»tauiiH'd  hill  of  lading,  whi<  h 
h«'  suhscqui-ntly  indoi-Hod  and  drliviicd  to  liim.  There  \ra>  i 
disi)ute  UH  to  what  were  the  terms  of  the  contract,  and  it  \v.,s 
left  to  tlu-  jury  to  siiy  what  they  were,  and  the  jury  f.iuml 
that  the  contract  wan  for  cash  against  hill  of  lading,  and  tli.it 
Josse  did  not  intend  to  jiass  the  property  to  Pope  until  cn^h 
hud  iH'en  paid  {a).  The  Court  held  that  the  property  had  iiut 
passed  t<i  I'oj.c,  ami  that  the  plaintiff  was  in  no  better  posit imi 
than  Pope.  Krle,  ( '.  J.,  .said  :  "  The  delivery  (.f  the  coals  „ij 
"  board  a  ship  <'hartered  by  Pope  has  no  effect  whatever  in  iki»- 
"  ing  the  property.  If  the  intention  was  that  the  ship  should 
*'  1m!  regarde«l  as  the  Avarehous«'  of  Josse  until  the  happening;  ..f 
"  the  event  contemplated,  viz.,  the  payment  of  the  price,  the 
"putting  the  coals  on  board  did  not  alter  the  position  of  the 
"  contracting  parties  "  (/»). 

It  is  worth  noticing  that  neither  the  terms  of  the  contnict 
nor  the  complete  correspondence  are  giv(>n  in  the  report,  vtt 
as  appears  from  the  judgment  of  Kr\v,  f.  J.,  it  was  from  ti"i.>r 
that  the  jury  drew  the  conclusion  that  then'  was  no  intentit.u 
to  pass  the  property. 

In  Oyy  V.  S/iiii<r  (c),  in  187"),  the  phiintift's  had  contract,  d 
to  purchase  i)otatocs  from  one  Loutre  in  France  to  be  delivci.  d 
"free  on  b(»ard  "  at  Dunkirk  at  a  certain  price.  A  payment 
of  oO/.  was  made,  and  the  potatoes  were  shipped  on  board  the 
Blomh'   in  sacks  st'ut    over  by  the  plaintiff's,  and  a  bill  of 


('<}  This  is  so  stati-fl  in  the  judgment  of  Ihle,  C.  J. 

(/.)  S-e  /•.,//.  V.  iUuhir,  Kill,,  J..  142;  M  L.  J.  C.  1'.  H6:  18  C.  IJ  V  > 
4tW. 

(,)  thi,!  V.  s/,„Ur.  44  !..  J.  r.  ]>.  J(il  ;  J.-,  I..  J.  c.  i«  44.  J_  p  1„  (■  ]•  j.y,. 
L.  If.  I  f.  I'.  I).  47. 


<II.  I] 


"KMKKVATIo.V   „K  tiik    i,  „    ,.,   . 


""•  ''"'••"■I"".  »i,i,  iuM;:"ZT"''1 "'" '"" "' ' •-•  '■■ 

'I'"'  tli.  ,|,„„„i„.  „,  ,„,,.„'"'".""'"  '""1  » r.-"....,  t„  l|,i„k 

'■" """ « ..a *. I  '::;';':' ""», "■  -k ■-, ».,.i 

"Wing.    And    "     •  k  St  'T'"' ,"";',  '•"""■"'"  "-  •""  ••' 
■■lh«'  conditio,,,  „,,.  ftilHlli,  V  r        ,'"  '"■■■"<■"«""  'ill 

"Wore  ,l,e  «al,.,  ,„,.  „   ?',,  V        "','^  l"'^'  ""■■  ""■■"■'• 

"««i'o  Pur..„„,o  t^™^il  ';„•;;;■•''■''•■;•'""'  '■"ic,.,,. 

•»™aeo,.,„i„  ,„i,.,„,,^i„  ™:,,:"„^,;"  '»  "0  ob,„i,„,d 
l""!   beeu   Io„dod   I,,-   Mmm    a„,l     ?  .  "      '''*■'» 

l'oHn,l,„.  a,.,i,.ed  to    tX  o„T     '1  ■    *'   """=   "'»•■■'   'he 

^-'ieato„,,,.,„;:r;tu;::;r 


ill  stock  wh  it'll 


!'P''I, 


>)  -See  also  .SV,,^,/,,,,/  ,..  //«rrMo,;^^,^77T,r~; ' 

I'')  ''a««,.ro«  V.  A'r«./^  44  L.  J.  K^.  238  ;  L.'  R  lo  Kx"  274  ''  '""'''"*''  ^'-  -''^- 
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tiiking  bills  of  lading  to  the  defenduut's  order.  But  instoad 
of  doing  this  he  picked  a  quarrel  with  them,  and  telegraph*  il 
to  the  defendants  that  he  would  not  load  the  Trotrhriilij. 
on  their  aecount.  lie  then  loaded  her  and  took  bills  of  ladiiii; 
making  the  shipment  appear  to  be  by  one  Sabadie,  and  making 
the  cargo  deliverable  to  Sabadie's  order.  Sabadie  was  a  mer.- 
sham.  The  bill  of  lading  was  indorsed,  and  pledged  with  tlic 
plaintiff.  The  Court  held  that  the  property  had  not  passed 
to  the  defendants. 

In  Cahn  v.  PuckeWs    Bristol   Channel  Co.  ^«),   in   ISO'.', 
Steinmann  and  Co.,  of  Liverpool,  sold  ten  tons  of  copper. 
deli\erable  c.i.f.,   Rotterdaju,  to  Pintscher,  payment  to  W 
made  by  buyer's  acceptance  at  thirty  days  from  bill  of  ladiiif; 
date.     Tho  sellers  forwarded  to  the  buyer  a  bill  of  ladiiij; 
indorsed  in  blank  together  with  a  draft  for  his  acceptaud'. 
Pintscher,  who  was  insolvent,  had  previously  sold  tho  cojuicr 
to   tho   plaiutiffs,  and  he  handed  the  bill  of  lading  to  liii* 
bankers  for  delivery  to  the  plaintiffs  upon  payment  by  thini 
of  the  price  of  the  copper,  which  was  placed  to  the  cix'dit  of 
his    already   overdrawn    account.      The    bankers    followed 
Pintscher's  instnictions,  and  the  plaintiffs  took  the  bill  nf 
lading  in  good  faith  and  without  notice  of  tlie  right.s   nf 
Steinmann  and  Co.     The  latter  became  aware  of  Pintsclic is 
insolvency  before  the  arrival  of  tho  copper  at  Rotterdam,  and 
they  accordingly  stopped  the  goods  in  transitu  on  indemnifying 
the  shipowners.     Matthew,  J.  held  that  the  property  in  the 
goods  had  not  passed  to  Pintscher  as  by  section  19  (3)  of  the 
Sale  of  Goods  Act  he  was  bound  to  return  the  bill  of  lading 
unless  he  had  accepted  the  draft,  aud  as  he  had  not  done  sm. 
the  property  in  the  goods  had  not  passed  to  him. 

In  the  case  of  The  South  Australian  Insurance  Com/aniff  v. 
Iliimldl  {h) ,  in  18G9,  the  course  of  business  was  for  funii<'r> 
to  bring  their  com  to  the  respondent's  mill,  where  in  tin' 
farmers'  i)resence  it  was  shot  into  large  hutches,  where  it 
became  mixed  with  com  brought  by  other  farmei-s.     Tlic 


61. 


(a)  f'ahn  v.  VwkrtV*  Bri»U>l  <'l,ai,i,tl  Co.,  67  L.  J.  Q.  B.  626;   [189«]  'J  U.  H 
1. 
(6)  The  Himth  Amtralia),  Imttniurt  Cv.  v.  liaiidrll,  L.  B.  3  i».  t'.  C.  101. 
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•espondents  gave  a  receipt  for  if   <'  P.n  •     ,    . 

-^'i  could  do  what  thoy  Led  J  'th  ft      thV'''  *"  ■^^"••'^'" 

='»y  time  demand  back  an  eo....I  /    \-  '"''"''''  •'""'•'  «t 

l'«l<l  that  tho  propiTty  na,8,.d  f„  Z      i,  '^"''>'  ''"'""''I 

™d  not  f„,.  the  reu,ra  o    L  w  " 7;  't'''?  ""''''■'•'''"''•''''i'v. 
val..^it  «  a  sale,  „„,  ^J;,/,;;;:;  "  '»"•'"  "f  p.opo,..y  for 

■l'*ndant  had  „  g  J,|,|,!  "''""•  "  ''"»  hold  that  ,h. 

•ta.  that' inUrt« \„t!::,'T'''-r ■"-i"'»t-"di..K 
'•  »•,  said,  in  de  ivTrinrth        ^^  "  ''""''•     ^»  ''"""ok^ 

■'v«n.l«.-  to  transfer  hoth  th  pttrT. '  „  '"'™"""  "-J'  ""■ 
•tl-  vendoe  ha,  oommittoL  w"  am  i;;T'r""'  "'"'"'"'''' 
"station   in  order  to  eff    ,  .^         '"-"dufcut  miwpro. 

:;--ion,thepr:;:v:!:it::r„„^ 

was  (hme  some  act  tn  ,i.fi«»K      ..        *'^""*'<^  "ntii  the  vend(.r 

■■-»«,....„,.  irttt  /wi";  LT"''"" = ,""- '"" ''«" 

■vendoe  ha»  t™n,fcrr„l  o  thorth     ^,      """'""■■ '"""'"''■'" 
■i"  the  chattel  to  an  ImolV         ."  '"  "  '"'"''''  """"-t 

•■'~.;™.ei.«ood:,r;rv;:::::rr'  "•«  "•"■  -•'  -.h 

'"-!l!:^!:':^!rftJ:::!^^  in  ,878 


-'3  I..  J. 


/')  Kin,ji/i,r,l 
1  &  \.  3<»;i 


overruled  in  lirin 


luud  V.  Join,,,,,,, 


nsMtwl  V.  Hunim,,,,  -to  r 


.Ute», 


•lx,nmijl. 


J.  Kj 


579;   I 


''    V. 

.  37:j  1 


'.Ohtl, 


I  a«f/ , 


f<rr,m*   Duck-   a,,.,  47  j,.  j   ^. 
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liOiKz,  who  was  a  wine  grower  at  Cadiz,  consigued  wine  t.- 
IJolaro  ui  London,  and  sont  the  bills  of  lading  to  his  agent, 
SpclltT.  Speller  was  induced  by  fraud  to  sell  the  wine,  and 
handed  the  bills  of  lading  to  J)olaro.  The  wine  was  enten-il 
by  Dolaro  at  the  Custom  House,  and  placed  by  the  defendants 
in  their  bonded  vaults.  The  defendants  issucnl  warnnits 
making  the  wine  deliverable  to  Dolaro  or  assigns,  and  Dolain 
pledged  them  with  the  plaintiffs.  Subsequently  Lopez  ga\." 
notice  to  the  defendants  not  to  part  with  the  wine  on  the 
ground  that  it  had  been  obtained  from  him  by  fraud.  TIm' 
Court  held  that  tliere  was  a  complete  contract  of  sale  passiii- 
the  property  in  the  wine  to  Dolaro,  although  it  had  be.  m 
induced  by  fraud  ;  and  that  although  upon  discovering  tin- 
fiaiid  LoiM'z  might  have  disavowed  the  contract,  yet  befmv 
he  did  so  the  plaintiffs  had  obtained  a  good  equitable  title  tn 
the  goods. 

In  liubiock  V.  LnirHOi,  {n),  in  1880,  the  plaintiff's  had  hut 
Denis  Daly  and  Sons  their  acceptances  for  a  large  sum  oi 
money,  (.n  the  secinity  (>l  certain  flour  which  Denis  l):d\ 
and  Sons  warehoused  in  the  plaintiffs'  name.  J)aly  and 
Sons  then  applied  to  the  defendants  for  an  advance  m 
the  security  of  the  same  Hour,  but  with(mt  letting  th.m 
know  of  their  agreement  with  the  plaintiffs.  The  defendants 
in  good  faith  agreed  to  make  the  advance  if  the  fiour  was 
warehoused  in  their  name  with  absolute  possession  and 
power  to  sell.  In  order  to  carrj-  out  this  fraudulent  scluni.- 
Daly  and  Sons  represented  to  the  plaintiff's  that  they  had 
sold  the  flour  to  the  defendants,  who  would  pay  for  it  on 
d.'livery,  and  would  pay  the  proceeds  of  the  sale  to  tli.ni 
when  received.  Thereupon  the  i)laintiff8  gave  Daly  i-nd 
Sons  a  delivery  order,  and  directed  the  warehouseniau  to 
transfer  the  room  in  which  the  flour  was  deposited  to  Lawsoii 
and  Co.,  and  this  was  accordingly  done.  It  was  held  in 
the  (Queen's  Bench,  and  attirmed  in  the  Court  of  App.al. 
that  the  jdaintiffs  had   passed  the  special  property  in  the 
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-'I.  whom  ,u.;,„i:  :';:ir """'  "■■  ■"  *-  ""■  '-- 

"llieir  m't      T| ,  «  ,  ,''»''«"><'l'  Hkto,  tl,o  casting  „f 

••^".erw:;:Lr::;™''';:,irf;,:';;''"'-' """ 

;■'";.»..«., t„ „„, ,,, „„, i„,:',:,rb    'IT;;--'"" 

;..'«o  .n„  .„,  ..:o  «:;;Att;':  rtrc'^;^!f "'"" 

'"'"ded  to  him,  hut  on  tin.lintr  he  h„?  1  •        '  ''*'''' 

t)..-  Prieo,  he  immediately  retl!:  !  r  ^  ;.;::;:V':  '^ 
question  of  fact  whether  there  liad  been  Jl  ^"  " 

-  niake  the  contract  ,ood.  mMt^  r  .  ;r7 tlT 
^"«.s(,/),  ,„  1804.  the  contract  was  again  a  brok^  «  '  T  " 
tli<'  .seller  sold  cotton  "  to  arrive    •      /"    ,      f       '  "'  ''''"^'* 

«^-'.  «l»ip  .ailed  from  1:1:^  n'^e^^  'Xd7'7'" 
a.i.nitted  that  he  intended  to  h..v  ! T  ^ '"' ^^^^'"dant 

iV./..  but  it  was  a  1^:1.^^:^^  "^  1  '''''  "'''''' 
"'■I<1,  no  contract.  ^         ^  ""'^^^^  '"  ^^'^^l'^*-''- 


■•^^:  [lfl<>l.]  A.  C.  3^5;  'and  sect?,;  '  ""V.r t".""'"  '^  ^■"•^'  '"  ''•  J"  K-  K- 
Auction).  '  ''*^''*'""  •''*  "'  t*"*  '^ale  c.f  O.kkIs  Act  (S„le8  by 

?  ,?';::''""  ^^  A'*".;,./^,-.  5  Tu„nt.  786.  CHtr  p  9., 

■'.  /'"#«  V.  WicMu,,,,,  33  J,.  J.  Kx.  l,i«;  a  U.  &  c.  mi. 


1|i 

'■if    ,  I 
i    3 


%l 


{ 


iii 


lin^ 


17« 


WHAT  AMOUNTS   TO  A   SALE. 


[IT.  It. 


<« 


In  Smith  v.  Hughes  {n\  in  1871,  the  defendant  refused  tu 
iiccept  and  pay  the  plaintiff  for  oats,  saying  that  he  lun' 
intended  to  purchase  old  oats,  and  new  ones  had  been  tendered 
There  was  a  difference  as  to  what  had  been  said  at  the  tinn 
of  the  sale  as  to  the  ago.  One  question  left  to  the  jury  Wii> 
whether  at  the  time  of  contracting,  the  plaintiff  had  boliovtd 
the  defendant  to  be  under  the  impression  he  was  buying  »»li| 
oats.  But  in  the  motion  for  a  new  trial  the  majority  of  tlir 
Court  was  of  opinion  that  the  point  whether  there  was  a  con- 
tract or  not  depended  not  on  the  self-deception  of  the  buyti , 
but  on  whether  the  defendant  bought  them  under  the  beli(  t 
that  they  were  wananted  old. 

Cockbum,  C.  J.,  said  :  "  Suppose  a  person  to  buy  a  horse 
*'  without  a  warranty,  believing  him  to  be  sound,  could  it  l.e 
"  contended  that  it  would  be  open  to  him  to  say  that,  as  he 
"  had  intended  to  buy  a  sound  horse,  and  the  seller  to  sell  an 
"  unsound  one,  the  contract  was  void,  because  the  seller  iniist 
"  have  known  from  the  price  the  buyer  was  willing  to  give, 

or  from  his  general  habits  as  a  buyer  of  horses,  thai  lir 
'•  thought  the  horse  was  sound  ?  "  And  Blackburn,  J.,  said  : 
"  I  agree  that  even  if  the  vendor  was  aware  that  the  purchaser 
"  thought  that  the  article  possessed  that  quality  (age),  and 
"  would  not  have  entered  into  the  contract  unless  he  had  so 
"  thought,  still  the  purchaser  is  boimd,  unless  the  vendor  was 
*'  guilty  of  some  fraud  or  deceit  upon  him,  and  that  a  meiv 
'•  abstinence  from  disabusing  the  purchaser  of  thatimpressiini 
*'  is  not  fraud  or  deceit ;  for,  whatever  may  be  the  eas<'  in  a 
"  court  of  morals,  there  is  no  legal  obligation  on  the  vendi.r 
"  to   inform   the   purchaser  that    he   is    under  a    mistake. 

"not    induced   by   the    act   of   the   vendor lint    I 

"  doubt  whether  the  direction  (of  the  County  Court  Jud^'.) 
"  would  bring  to  the  minds  of  the  jury  the  distinction  betwedi 
" agreeing  to  take  the  oats  under  the  belief  that  they  w.iv 
"  old,  and  agreeing  to  take  the  oats  under  the  belief  that  lli.' 
*'  plaintiff  contracted  that  thc^y  were  old.  The  differen(c  i> 
"  the  same  as  that  between  buying  u  horse  believed  to  Ik' 
"  sound,  and  buying  one  believed  to  be  warranted  sound." 

(<i)  Smith  V.  Il,i,jhr$,  40  L.  J.  Q.  U.  221  ;  L.  R.  0  Q.  B.  397. 


Ch.  I.] 


PARTIES   NOT  A„   j,j^,^j 


177 


were  worsted  manufacturer;  1  M     "^T ^^ '^'' ^'^''''''^^''^  ^^ho 
agent  of  his  «rm,  at  the  office^":'  T^'  ^^">'''.v.  tho  Lo„,Io„ 
[^andell  and  C'o:whouTthe?W  J'^^'^f^""-  Street,  of 
but   by  reputation   only       iw.     r"  f  ^'^^''^''^"^ «"". 
partner  in  it,  but  he  wJunw!L.'"^'"  ^'"'^   ^^«  oni; 
Gandell.  a  son  of  Tho^swh    '  ""'*  *^'^  interviewed  Edward 
foods  in  question  w  rjetdTTf  ""  '"^'^^     ^he 
first  lot  was  sent  to  Unne,  Th  I  ^"^^"''^  ^""^^ll.     The 

was  taken  away  in.^^Zt""'  ^''''''  «"^  ^^^^  «--nd  lot 
plaintiffs  drew  ouVhoTni  r  f  ??  '"  ^""•''^"  ""'^  <^'«-  The 
of  Edward  Gandell  thTnlme"  w       u  '  ''"'  ''"*"'"-  -quos 

;rbe  invoices  w  re  hXl  "fJ'^I  '"  '^^^"-•<^- 
"  Upper  Tha„a.s  Street  ••S  ^  '"'^  ^^""'^^'"  ""<!  Co.. 
«andell  with  the  defendan  11  Tr"^'^''^'''''^  '•>'  ^'^^-d 
rupt.  The  Court  held  t^  plain ttrt^i"""'^'"  ''^'^^'"«  »>ank. 
with  Gandell  and  Co.  a^d  no^^  f  P^"'  'T^^'''''  *"  ^'-^^-t 
there  had  been  no  intention  t.  T     .t^"""''  ^""^^'"'  ^'^  ^'hom 

In  the  case  of  IiZIVTI    '"  ^''"^^''^  (')■ 
decided    was   whether  there'  W  h    ^''^'  '"  ^^'^'  '''"  P"i"t 
under  these  circumstances!  11^1  '  '""^"•^^"^  ^  "«t 

-tedthathewaspurcllin,!'^;^^^^^^^  •>-J<er.  rep..- 
behevmg  they  wer-^  selliu.  to  ZiT  ,  v  ^^''""'  ""^^  ^'^^^^^^^ 
Seddon's  broker  thirteen  fait  tftn  T'  ^"  ^">'^^^  - 
and  delivered  the  cotton  to  Hollfn  ,""•  ^"^''^'^^  ^^*^"  «oW 
it  to  Micholls.  It  does  not  ^Imr"  T^'  ""'  ^^'"--<^ 
the  property  had  passed  froiT To   ^  ^''"  ^^^^^^  that 

»«id(^),thatbothXpJ'rv!7r'.""^  ^^"^•^^^"r'^'  J. 
remained  in  them         ^  ^^^  '°^  *^"  "^^^  to  the  possession 

'•^"^v^^;^^^  House  of  Lords  in 

{*)  See  also  /„  „XJ'  I  ^^  i'  ^-  *<« !  1  H.  &  C.  803 

«  Am/,  Ex  park  harneU.  in  1876  4a  V    T  " «     .. 

WttL.J.Q.B.  J72.  7P*T   .  •^•«'U.B. 
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1878,  Lindsay  and  Co.  were  linen  manufacturers  at  Belfast. 
A  man  named  Blenkani,  who  had  hired  a  room  at  37,  Wooil 
Street,  London,  wrote  to  them  about  purchasing  some  goods 
of  their  make,  and  signed  his  name  in  such  a  way  as  tu 
appear  like  Blenkiron  and  Co.     There  was  a  highly  respei  f- 
able  firm  of  W.  Blenkiron  and  Son,  who  carried  on  businos 
at  12.3,  Wood  Street,  London.     Lindsay  and  Co.,  who  know 
this  firm  by  name  and  believed  themselves  to  be  dealing  with 
them,   sent   the   goods   and  invoices  addressed   to   Messrs. 
Blenkiron  and  Co.,  37,  Wood  Street,  Cheapside,  where  tluv 
were  received  by  Blenkarn.     Blenkam  then  sold  the  gotxls 
thus  fraiuhilently  obtained  to  Messrs.  Cundy,  who  were  boim 
fide  purchasers,  and  who  resold  them  in  the  course  of  their 
trade.     Blenkarn  was  convicted  and  sentenced,  and  this  action 
was  brought  by  Lindsay  for  the  tmlawf  ul  conversion.    Cairns, 
L.  C,  delivering  judgment,  said  («) :  "  With  regard  to  tin* 
"  title  to  personal  property,  the  settled  and  well  known  rules 
'*  of  law  may,  I  take  it,  be  thus  expressed :  by  the  law  (if 
"our  country  the  purchaser  of  a  chattel  takes  the  chattel 
"  as  a  general  rule,  subject  to  what  may  turnout  to  be  certain 
"infirmities  in  the  title.      If  he  purchases   the   chattel   iu 
"  market  overt  he  obtains  a  title  which  is  good  against  all 
"  the   world,  but  if  he   does  not   purchase  the   chattel   in 
"  market  overt,  and  if  it  turns  out  that  the  chattel  has  been 
"  found  by  the  person  who  professed  to  sell  it,  the  purchaser 
"will  not  obtain  a  title  good  as  against  the  real  owner.     If 
"  it  turns  out  that  the  chattel  has  been  stolen  by  the  person 
"  who  has  professed  to  sell  it,  the  purchaser  will  not  obtain 
"  a  title.     If  it  turns  out  that  the  chattel  has  come  into  the 
"  hands  of  the  person  who  pi'ofessed  to  sell  it,  by  a  de  jacto 
"  contract,  that  is  to  say,  a  contract  which  has  purported  to 
"  pass  the  property  to  him  from  the  owner  of  the  property, 
"  there  the  purchaser  will  obtain  a  good  title,  even  although 
"  afterwards  it  should  appear  that  there  were  circumstances 
"  connected  with  that  contract  which  would  enable  the  uri- 
"  ginal  owner  of  the  goods  to  reduce  it  and  to  set  it  aside. 
"  because  these  circumstances  so  enabling  the  original  owner 

(a)  47  L.  J.  Q.  B.  483 ;  3  App.  Ca.  463. 
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■■lor  valuable  .,,„  i    ll^":r!  'V,"*"*"'  ""''  »  '"'" 

••  during  ,h„,„,erv„,;hXt2':'.'-  '.™";  >1">. I, 

The  IIouso  hcM  that  th.™  l  «>  k  '«"'""<ci  unmliui,!." 

.h™(„roM««JoJ"  li:/'';,.7P-'y  '"  "l-"k"n,,  and 
With  ,hi»  o.«.  nJ,  be  eo^t,^  :  J°  !•■'•  «'"«'"  <«'■ 

4vrhrit";^arer;r""'--^'- 

A  person  having  a  gold  coin  or  a  bank  note  ,n  k- 

*"on.  to  which  he  has  no  title  whatever  J  "  J'^''^^' 

t"  it  to  a  stranger        The  W        !!'     ^^'  ^•''  "  ^^^^  "^^^ 

found  in  the  noCto  meryl^  ^""T  .T^''^^^  ^^'^"  ^« 

^   In  the  case  of  purcha't^adt  ^  :^klf  o^^^^ 'r 

to  the  usage  of  the  markpf    *»,«  i.      '""rKet  overt,  according 

defect  or  want  Jf  «,  e^th  l™  hT t'", "°"'"  °'  ""^ 
when  the  .eller  of  good,  h<«  ."^  ,^  ,„  ,m  Th"'-.  "'"'''"'^' 
'■"-.'.aa  not  been  avoid.,,  at  the  ,  /t  ^f'^H  ","  "'" 
aciuires  a  good  title  provided  he  hnv,Vl.  •  •  ''">''"• 
rthout  notice  of  .hell le^dl't"  t  r,,;:  't  fb"''""" 
"' «!''»  »f  stolen  goods  in  market  overtT  V.  *"  '°'° 

S-1  title  until  the  conviett  ofX  thirf'^r"'"'  "' 
Are  goo<U  have  been  obt«ned  b,  wtonll  '"  "^^ 
amounting  to  lareeny,  the  pronert,  ,„T  *  ,  'T  "<" 
revest  in  the  rightful  „!..       k  '"'  «""''  "l"*  n»t 

'onvietion  (,).    ^     "'  °""""'    ''^-    '^"o"    »-"y    of    aueh 


W  See  al80  I/igyom  v.  fi„rto«,  iTlSaT^jTrTTT^: " ^- 

"'""•  m  1843.  14  L.  J.  c.  P.  219     1  C  B  672    ^I     ,^t!'/°"*  ''""'-  -•  "V//o. 
I  )  ««•««  v.  .S«,t„>,^„,  32  L  J  o  R  ;«i     •  ^    "'Ooud*  Act.  18«3.  8  2.i 

l")  /*i(/.,  8.  23. 
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•>f  2.000  barrels  of  flon.!/        "T  ""  *'"'  ^''^^  ^^  'f""-. 

nas  not  deiiver./rt,  ZJTiZ  77'''-  V'  '""''^ 
in  Haekett's  warel.ou.s.  at  Port  l'!' I  "r  '"'  '^""'"•' 
^ixth  of  June     On  tl...t  V  '     '"''^*^''''  "»*'  ""  »'"' 

the  broker  a  tinj^in  tt  ,"'  '"^.''"'  ^""''  .IHiveral.l..  to 
blank.  On  the  m  °  of  r  '""T"?'  ^'''"  •'"''"•--"'  '^  in 
.Hondants,  «'  Moiev  1;    Ti  ''*"'^"'    ^^"^•^"•"1''-'  to 

•'June."  bnthel^th  W  h'TT  '^''^'^  '•''«'^>-  ^^^ 
tlu-  defendants  bein;  thoT'/  ''''"'  ""'''"•^"•'  «-'^-'^  ^o 

purchased.     lie  ZV  w«         ^"T"*  ""  "'"^"""^  "^  ««"'' 
and  on  the  16th    of    Tune    d'f"1  "  ^"^^  '"-"'"""-^  ^'«>' 
H«.kett'.s  refusal  to  aP.l^.^"*•''    '^''''    ""^ified    of 
proved  that  t'painffs  had  ?"/"'■  ""  ''''"•    ^^  ^^ 
and  9th  of  June    o  acm  t  fh.  fl        'l"*"*'"^'  '^'^  ^''^  «th 
I'avinff  passed  but  on  r      *^^.^^"'-'  ^^e  day  for  delivery 
paid  t^^nt  a  d  iTiriTe?^*'^  J^th  the  plaintiff; 
the  flour,  which  order  had  1    h    ^""  ''^  ^'^'  "^  '^""^  f«^ 
ft  -as  held  that  a  sneeific  ?n^T  "'7'^*"'  ''^  ^«^'^^"- 
^pecified  description  havit  I       5"'''"  "^  ^'^"^  °^  ^he 
house  at  Port  Hone  a  n.?^        "  '^"P'^^'^ed  in  the  vrare- 

the  r>Iaintiffs  havin;  pLdTh"'''"''^  u  '""^  '^'«'"*'^^'  «"'• 
the  delivery  order  the  'ilr  T"  '^'''''^  «"^  «^^^r>ted 
t>- an<^  the  pter^^afal  ttrS" "^^  '^'  ^^^  ^'> 

:f  -se  inf^hra^UTKlrU^'':^  i 

^  ['een  so  appropriated  and  paid  fo7    ThlT,    .  '"^ 

•'^ave  been  considered  as  SX^n^t;^:^:^ 
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' 

"  forms  u  inatt'rial  one  in  a  case  of  this  kin<I.    There  \vii> 
"  express  eviclence  on  that  |>oint,  and  the  jury  were  evi 
"  'lently  satisfied  of  the  fact,  though  not  seemingly  made  a 
"  distinct  «|uestion  in  tlie  various  points  submitted  to  tlic 
"  jury.   Without,  therefore,  eonsiderinjf  whether  there  w.i- 
*'  sufficient  proof  of  the  actual  delivery  and  receipt  in  fii.! 
**  of  fifteen  barrels  of  flour  as  part  of  and  on  account  of  tin 
*'  Hour  mentioned  in  the  delivery  order,  which  I  am  nni 
"  prepared  to  say  there  was,  it  appears  to  me  that  if  tin 
'*  flour  in  (piestion  was  a  distinct  identified  lot  of  l,0(iu 
'*  barrels  de|)osited    in    Hackett's    warehouse,    i)reviousI\ 
*'  owned  by  defendants,  and  by  them  appropriated  to  tin 
"  plaintiffs   in  fulfilment  of  their  contract,  the  rijcht  of 
"  property  passed  to  the  plaintiffs  upon  payment  by  tlicin 
'*  of  the  price,  and  the  receipt  by  them  of  the  delivery  order. 
"  and  that  it  remained  thenceforward  at  their  risk,  notwith 
"  standing  that  term  of  the  contract  of  sale  which  bound  tin 
'*  defendants  to  deliver  it  f.o.b.,  or  free  on  Imard;  coii>f 
"  (juently  that  the  rule  should  be  made  absolute  for  a  nt-w 
'*  trial  without  costs. 

"  T  do  not  think  it  depends  upon  whether  llackett  lunl 
"  previously  accepted  the  order  or  held  the  flour,  preparoil 
"  to  deliver  it  to  the  defendants  at  the  time  they  transfernii 
*'  the  delivery  order  to  the  plaintiffs.  There  is  no  evidence 
'*  of  his  actually  havinff  been  apprised  of  such  transfer 
"  until  after  the  loss,  but  in  my  opinion  he  had  no  discic 
"  tion  in  the  i)remiaes;  so  far  as  I  can  see,  he  was  bound 
"  to  deliver  it  to  the  owner  upon  refpiest  and  payment  of 
"  his  lawful  charges,  and  the  plaintiffs  had  become  ownor^ 
'*  by  the  contract  of  sale,  appropriation  and  payment,  if.  ;h 
"  T  assume,  it  was  Cluxton's  flour  originally,  and  had  bcon 
"  sold  by  him  to  the  defendants,  and  by  them  to  the  plain 
"  tiffs,  without  any  right  to  control  the  delivery'  by  the 
"  warehouseman  to  the  plaintiffs  under  the  delivery  order 
"  That  the  defendants  owned  the  flour  as  vendees  of 
"  Cluxton  was  not  disputed  at  the  trial," 

Goods  sold  out  of  larger  hulk — uo  property  passes  hrfure 
separation.  It  is  obvious  that  property  to  be  selected  from 
a  larger  bulk  cannot  pass  until,  by  selection,  it  is  determined 
what  property  is  to  be  the  subject  of  the  sale.  Thus,  in 
Ross  v.  Hurteau,  18  S.CB,  713  Cameron  Sup.  Ct.  Ca-ses  511. 
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I."  ".r  °]   o  !;  I  a    Lio;'"  ";■  •'"■'  "^  ''"••'^'""•'-    '>f  tins 
""•"»  advance.  an.J  KHvH.in  a  '  '"^  •"^*''''"'">' 

-paid  vendo  '^h:,  XurZn"'  r  "''''''  '"^•"•*'"^'  "" 
"'"t  the  ,>ro,H.rty  ,.:,  n  p  ,T„t  :;'VV''''?'  "'"'' 
it  Juki  never  been  senarnLl  f  ?    "'""t""".  '»'<'atis.' 

"..-fore  no  p"  .err^f  ti,  "."  "  ""f'  '"''  '''''*'  ""^ 
n-ei,.t  eonid  !>pe  -ate*    "  I    ,;;.""  "'""''  ^''"  ""••♦•''-'- 

:: -toppe,  npo^  Kdwardsl^r  C  r;:;^  Xu;  "^  "" 

••Ser;;;s:r1;;;.;r;;:  "t;  ^^-"  -^^i-'^r;. 

'■'M.  Suprene  ('o,^r  Of  "  ,  '""  ^""•^'  ""**"'  "».on?" 
-'.•'V.   loJver    o     tl        *"""'","•'''♦•'''    this    view,    not 

Wnseparated  CtS'^V^'"'  """''^  ''"'^  ''"^ 
;;';-^anees  in  t..e  ..se'l^L  I^^  si; ^v'^^Ril^'^ 
'  .1..  inferred  an  intention  on  the  part  of  If.V/  "'* 

l""f  v^•it^,  his  li,.„.    Stron.r    I     11  n  ""••*•*«"  not  to 

""■  torn.er  statin.,  no  ^ea^on's         '  ''"■•""^'  ''••  ^''^-"t-'' 

'•>•  '.ttornn,ent  in  Je  pe    '^f  ;h  "  """'^  '''"'  '^'^^'^"  ^  «"- 

^''»<lor  to  stop  jTOorls  ;„  /        T      /,         '*'  "^  ''"   ""l'«''J 

Ton.  asserting.  Vit  e  „  t,  1  .'"'f  "'^'  '"  ^'^^  transaction 
<•••  1.ad  undertaken  Z  t  ret,:'  f^'t, '^''^":'^^  ^' 
"■"";  Hurteau,  to  l.old  for  Ro  s  'it  ^  M  k'  ""*''"'''^-^" 
-'  the  jud^ent  of  the  maioritv  of    .  '  '"""  '^^' 

'"'I'hasizes   the  doctrine   thni   lu  ^  '''"''*   ^^''  <*«^« 

"f    Propertv    fronT  Tne    to    I/h    ''"   '^^   ""   ^••«"^^*"' 

^^."  the  Hu,..  whiehT  .^:  ^::::7  .^it-T'''- 


said  he  was  not  prepared  to  dis 


-oods  m  a  dehverable  state  remain  to  be  done 
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necessary  to  put  the 
and  in  such 
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u  case  ho  thoiiKlit  tli«'  intt-ntiou  thiit  tin*  pmpiTty  shoiiM 
pUMH  Ijefore  delivery  should  he  cleiiily  eMtublislied  so  ns  \n 
interfere  with  the  rijfht  of  an  unpaid  vendor. 

In  llinifsoH  V.  Smith,  Ut  Man.  J(»4,  Burnett  n^reed  i  . 
iieliver  free  on  lK>ard  ears  at  Carmen  195  eords  of  wood  h 
exehanRe  for  four  uuile.s.  It  was  agreed  that  if  the  woui 
should  be  burned  defendant  would  bear  the  loss,  and  if  tli. 

mules  died  that  Burnett  should  Iwar  the  loss.    The  w I 

had  to  be  selected  from  two  piles  containiuK-  in  the  wlmN 
200  cords.  Before  anything  was  done  to  separate  the  W(mh| 
Burnett  assigned  to  plaintitT  for  the  iM-nefif  of  ereditoi  v 
It  was  said,  in  the  eourn-  of  the  judgment,  that  the  ayn  . 
ment  that  if  the  wood  wp  ')urne<l  the  defendant  should  br.  i 
the  loss  would  corroborate  the  theory  that  the  propeiiv 
passed  to  the  defendant  because  of  the  |)rinciple  ; *.«!  /«  /  / 
flnmino.  "  But  where  the  undisputed  evidence  shows  tlut 
*'  there  was  no  change  of  property  the  agreement  to  I.,  ai 
•'  the  loss  by  fire  was  unimportant;  it  merely  meant  tia 
•'in  case  the  piles  should  be  destroyed  by  fire  Burm;: 
•'  would  Ih'  relieved  from  his  liability  to  deliver  the  woml  " 

In  Dox  V.  Provincial  Insnruncc  Companf/,  IH  Grant's  (   i 
2K0  (1S71),  a  warehouseman  soM  .V)0()  bushels  of  wli..r. 
part  of  a  larger  bulk  which  he  had  in  store,  and  gave  tii. 
purchaser  a  warehouseman's  receipt  acknowledging,    iiut 
according  to  the  facts,  that  he  had  received  from  him  that 
quantity  of  wheat,  to  be  delivereil  pursuant  to  his  order.  \n 
be  endorsed  on  the  receipt.  The  A,'^)  bushels  were  n.ur 
separated  from  the  bulk.  The  nuijority  of  the  court  held  ilia; 
the  plaintiff  had  an  insurable  interest.  Spragge,  (\.  M,,) 
ri.son  and  Gwynne.  .1.1.,  dissenting.    The  case  cannot,  nii-l.- 
the  circumstances,  be  of  very  high  authority.     It  does  imt 
determine  that  any  pro|)erty  passed  in  the  wlieat  sold  bcfuiv 
separation;  but  the  majority  held  that  whether  the  pn. 
perty  passed  or  not  the  plaintiff  had  an  insurable  inten-t 
Spragge,  C,  dissenting,  held  that  no  property  had  pasM,], 
and  that  plaintiff  had  not  an  insurable  interest,  iM'.-.m- 
he  was  not  the  owner.    Tie  also  held  that  even  if  he  en!.! 
insure,  not  being  the  owner,  he  could  not  recover  on  lii» 
policy,  having  misde.scribed  his  interest. 

Gtwda  iriurlr  for  another,  hut  iiarfhnused  an  pontls  „> 
maker,  and  warehouse  receipt  transferred.    In  dniran^  ,t 
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l'»"v  a  miuniitv  of  Jh.  ""ntiUKton  Glass  Com- 

'"•"Pany  from  time  to  tin".   „J^- .^7  **  '""^"''••-    ^1..- 

I"  ti- plaintiffs. „n.i .i.o.v f  th  7:;,.;  TT^ "^  '""^ 

Mtn-s.entbythe.on,.„nyto,;  ,..,iAi;'';r  ' ''"* 
^'•"•-'  f'>'-  the  plaintiffs  and  at  »l„.,  •  J  .•.„•„".  :'''" 
-•••'  "ot  so  store,!.  The  warel.o.  -„  ,/  'V"  •^^• 
'"'  ^'"'"'"^  "f  »•"•  '•o-Pany.  and  t  -^  ^r,..  !.  .V  ^  ,  "  '  "^ 
l"...se  receipts  were    transfer    d    to     /,  r      .'"'*•'" 

'"•'ty  for  negotiable  p„,K.r      V    .'•  ,         ''r*^"';"';'""    "^ 

u-  s.,staine<J  under  the  eirenmstan.'^.     ;;.;': ''"""'""l^ 
-M  Pd    a  ter  .itin^  a  numln^r  of  e«s. :  ,  ,,     / 

V   /'•//  .s  the  type,  and  AMI,,,,-  v     /;„^.,,  '  f  ••'^;""'" 
•'l'l'li''ati..n.  said:  "  The  rea.linLr  .  .■,,"'"''' •^'  »''«'  ♦'•xtrem- 

•  'J'at  in  order  to  tlu    L  t  '"'*'  ''"'**'  '^^♦'^fi*'^  "^ 

•  snne  elass  of'   1     ""^^^'^  '•*"'"  "  '"'•'^'"-  'l"«"tity  of  the 

y-ri ": xrzr '''r ■■";' »' -"^ ''"-'■-" 

' I.  the  learn,.,1  ri,i,.f  ll?"     .,  •■'  "'""■'  '"<""■ 

■ i.li^d  in  llie  ,«mp  K-„v  „.  ;.,        """'•,  ■"  liavmK  hwn 

I"  tl,i,  ,.„,,.  th.  „nlr"r»,  fir"  ''°'"  ".'!■"  ■*'"■■»  "••  "•»"■•'■ 

-  ou.  .„., »«.«;  f^  z  Zf:„r„"  '^f  '",t"- "  •« 

■■"111-  in  Jl«v  a,  n„„i|,i„     T.  .    ,       *  ''"livered  as 

fl-'-i  in  a  pile  by  i,,,elf  for  thHefondant  bntT       .  """ 

Wm.  4).  a  debtor  set  aside  ,^oods  by  way  of  sale  Jo 
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a  creditor  in  order  to  prefer  the  creditor,  but  there  was  im 
assent  on  the  part  of  the  crwlitor  or  by  anyone  authorize  I 
by  the  creditor  to  assent.     The  Koods  were  seized  l)y  tli. 
sheriflf  under  attachment.    Robinson,  CI.,  said:  "  Had  ii 
"been  a  gift— a  mere  matter  of  bounty— not  interfering 
"  with  the  rights  of  third  persons,  or  had  the  goods  bc.n 
'*  conveyed  to  trustees  by  lieach  to  .sell  and  pay  the  pm 
"  ceeds  in  money  to  any  one  or  more  creditors,  it  would  hii\ 
"  been  good,  though  the  creditor  in  whose  favor  the  tni^ 
•'  was  created  knew  nothing  of  the  act  at  the  time.    Ti 
"  rea.son  is  good;  no  person,  it  is  supjmsed,  will  ever  <li^ 
"  affirm  an  aot  which  must  be  for  his  benefit,  by  whicli  li 
"must  gain  something  and  can  lose  nothing;  but  hen- 
'*  cannot  be  taken  for  granted  that  Barrett  stood  ready  ;i; 
"  any  time  to  take  Beach's  stock  of  goods  at  liis  own  pri.  - 
"  and  discharge  him  of  so  much  of  his  debt.    If  he  had  be.  ■ 
"  otherwi.se  secured,  for  instance,  or  was  satisfied  Hcsi  h 
*•  could  be  made  to  pay,  it  would  be  folly.     [  think  tlii- 
**  distinction  is  plainly  drawn  by  the  court  in  the  celebrati  I 
*'  case  of  Taiflor  ex  rlein.,  Aikyns  v.  llond,  in  which  the  cji-. 
*'  of  Thompson  v.  Lench  is  remarked  upon.    Such  a  transtVr 
"  as  this  is  not  complete  at  once,  subject  to  l)e  defeated  \y< 
"  dissent.    It  requires  confirmation;  and  I  take  it  to  li.  a 
"  settled  principle  that  '  a  confirmation  shall  not  have  r.'  a 
**  '  tion  to  the  prejudice  of  another,'  and  certainly  not  so  ,> 
"  to  make  the  .sheriff  a  trespas.ser.    The  sheriff  could  imi 
"  tell  whether  Barrett  would  assent  or  not,  and  in  my  opin 
'*  ion  he  had  a  right  to  act  on  the  facts  as  they  stood,  if  tlic 
"  sale  was  not  then  absolute  and  i>erfect,  and  could  not  !v 
"  made  a  -trespasser  by  any  election  to  l)e  declared  afti  i 
"  wards." 

Sale  distinguished  from  cnnsiqnnwnt  for  sale.  A  i'a«i' 
occurs  in  the  Supreme  Court  reports,  in  which  the  «|ue^ti.i!i 
to  be  decided  was  whether  the  transaction  was  a  snic  of 
goods  or  a  supply  of  goods  to  be  sold  as  those  of  the  pnrtv 
80  supplying.  The  defendant  agreed  with  one  West  an  I 
his  wife  that  the  latter  should  furnish  free  of  rent  and  t,i\.» 
n  store  at  Tnnisfall  suitable  for  carrying  on  business  n>  ;i 
general  merchant;  that  defendant  would  supply  to  thcin  ;il! 
such  goods  and  stock  in  trade  as  were  usually  neccs>  iiy 
in  such  a  bu.siness,  and  repleni.sli  such  stock  as  occ.i-ion 
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received  hv  tl,«.n   f  .  *     'Jefondant  nil  moni.s 

-.plat. , ,.,.  „,  ,„';.  jr  h V .  ™  r'''Tw':' ■ 

Itrovision  that  W.wt  /...  i.:        i.*     ,  """""'•     •  nore  was  no 
'•■'"Irt  not  tl,er..for,.  he  ,P,>X,„,li..         *.      ■'  '*"  "'"'' '' 

a»  h..    ,Z  ^     llyLT  "I"  ''""T  »""  '•"'"•'  ■"'II 

l»"r,  after  ™ch,a;  '">;"«.  ""•'"f-i-  >r.tl,i„    tvv,.nty-f„„r 

-..m.  within  tl,.  ,,  ovW '„  o    , ,  "  ,  ^'    'T"""""  •'"'  ""' 

■;  ■'.;  >r.ui  or„;,.„:,:r  : :;• :  r,--::";  r  ^"'" 

otluT  person    for  th^  . .  „  "'  "  trmUn:  or 

•  l™<l".  or  otl,.r,^r,o"   .„?„„■»"""",'"",   I'""'  '"  '"'* 

-  »«»hed.  an,  ,„.h  provi,i„„  „  ,„  „t;Vrl?™t,r:: 
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"  arainst  creditors,  iiiortKagees  or  purchasers  be  void  an  ' 
•'  the  sale  or  transfer  shall  be  deemed  to  have  been  abso 
"  lute."    The  Chief  Justice  considered  that  these  ffooil- 
could  not  be  said  to  have  l)een  intended  for  a  re-sale  by  tli. 
(U'aler.     The  word  '*  resale  "  would  import   in  this  cas. 
if  appellant's  contention  jirevailed,  that  the  defendant  h.i  ! 
sold  them;  but  he  never  did,  neither  was  there  any  ajrrc. 
meiit  tor  a  sale  l)y  the  defendant  to  the  dealer  of  jrod.K 
to  be  resold  by  him.    There  was  to  be  no  .sale  at  all  by  tin 
defendant  to  the  dealer  at  any  time,  where  the  dealer  *  >!  i 
the  floods  to  third  parties  in  tl»e  course  of  his  busin*    ~ 
When  the  dealer  sold,  it  was  not  his  title  to  the  ownersin; 
ol'  the  ffoods  that  passed  to  the  purchasers,     f.miqh'ii  \ 
Kahiint.  'My  S.  C.  ^7.,  nj)?. 

CniistnirtioH  nf  rniilrart  from  Icttris.  In  Aciiic  Silrci  ('<• 
V.   I'int,  4tli  .Man.  7)^)\,  defendant  ordered  certain  ffooi^ 
thntiiirh  the  plaintitTs'  traveller.    The  plaintiffs  on  the  l.'t; 
of  hecenibcr  wrot«'  defend  uit  that  they  would  consign  orilv 
not  x'll.    The  U'tter  was  never  receivcil.  hut  defendant  iii<i 
re<'«Mve  a  telegrani  as  follows:  "Can  only  fill  orch'r  forty  otV 
"  hardware,  fortv  and  ten  flat  ware.   Von  pay  expn's-«.   An 
"  swcr  if  satisfactory."  Defendant  replied.  "  ,\ll  riuflit ;  si  n.i 
"  ifoods  at  once."    On  tlie  16th  the  goods  were  .shipped.  On 
the  saujc  day  plaintiffs  wrote  (h^fendant  that  the  ijoods  wt  r. 
consigned  (»nly  and  not  sold,  but  this  letter  was  not  niailtd 
until  the  18th.  and  was  not  received  until  after  the  ir«'  "1- 
had  been  received  and  accepted.     The  invoice  was  hca.lol 
"  Consigned  "  to  the  defendant.    Held  a  complete  sale.  wvA 
that  the  |)roperty  vested  in  the  defendant. 

Sfth'  with  riflht  to  repurrhasr  (listiiiffiiished  from  imnt 
fl(if/r.  In  Moore  v.  Sihhohi,  29  V.  C.  Q.  B.  487  (18(19)  !li. 
(lue§tion  arose  as  to  a  transfer  of  a  liorse,  whether  the  ilc 
fendant,  who  had  taken  the  transfer  of  the  horse  from  tin 
plaintiff,  with  an  agnn'ment  to  return  it  on  payment  ot  ;i 
stipulated  amount,  with  interest,  was  really  a  j)un'li:isor 
with  an  obligation  to  re-sell,  or  a  mortgagee  for  the  aimMin! 
advanced  the  plaintiff  under  an  obligation  therefore  to 
a<'connt  for  the  surplus.  In  res|»ect  to  analogon>  r.;!! 
estate  transactions,  it  has  been  pointed  out  that  whilt  it  i- 
generally  to  the  advantage  of  the  transferror  to  have  tli- 
transaction  considere«l  as  a  mortgage,  it  is  not  alwav«.  so 
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•    '">  HKl  I,,.,-,..  I.,..,,,.,  i,  „;„„,  i„  ,|„  ,.„,,.         ™     " 

", I™"»f"™r  a^roos  to  pay  i„,ere„.  „..  i,,  ,  ,7    '!l 

«■■'  ...-r..|y  „,  ,-e„,,  wL.ro  ho  oo„li„„«  afl.r  the  t™   .'oUo 

■•    '■f.suW,,,-:  tl„.  ,ra„,„Hi„„  a  ™„,,ct«o  rat    .    Z    " 

■,'         -^f'-™™'  1"  pay  intere,t  in.plio.  ..xi,t«,.o  °     : 
■Hit.  n,„l  tliPro  i»  no  ,|p|„  ,|„p  ,Y„n,  „  ,.  ,„„,,■„„         , 

-  not  obliored  to  repurchase,  norwoul/ho  ll  o£  "l  t! 

i«-iiiir.,l  l,v  Wikni.    I    „„  .1  "i""<ta)ti..      I  he    onsp   is 

*  ival  ..s  a,;  tt  '^  •  "  »°°'W  "f  lh>-  '■"»«  r^p.,- 

'^'".^o.     The   ^r,a,rtt"t.   -,!."'''"'■'""  ""'  ° 

"-^«i  .na  the  „.,.„,  va„r„?,h;'pr;Hr.rr 
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ami  the  sti|)uIatioii  for  the  payment  of  interest  was  anotli<  r 
But  the  court  held  it  a  sale  on  a  strict  readinfr  of  the  ajrr. . 
ment.    "  When  the  defendant  says  by  the  writing,  '  I  ui\. 
"  $20  to  ^foore  for  the  colt  I  have  in  my  possession,'  that 
*'  a  purchase.    When  he  says,  *  but  I  promise  to  give  h:\  k 
*'  the  colt  to  ^foore  if  he  will  i)ay  the  same,  with  12  |    - 
"  cent,  interest,  on  or  before  the  first  day  of  May.    ]S(it;," 
"  that  is  a  contract  of  re-sale  to  Moore  upon  these  tern  > 
"  If  the  aKreemeot  had  ended  there,  there  would  have  l>.    m 
"  hardly  any  doubt  that  the  contract  was  one  of  sucli 
"  nature.     But,  it  is  added,  *  If  not  paid,  the  colt  will  '., 
"  D.  W.  Sihlxild's  property,  then  he  can  do  with  it  a<  ' . 
"  likes,  or  keep  it  for  himself.'  T  think  the  meaninsr  of  ih. 
"  clause  is  that  if  ^foore  do  not  i>ay  the  money  by  the  il.iy, 
"  his  rijrht  to  buy  shall  be  determined,  and  Sibbold  may  .io 
"  as  he  pleases  without  regard  to  the  right  wliich  he  :i,i> 
"  given  to  >roore.  Sibbald  could  not  oblige  Moore  to  btjy.  nor 
"  could  he  sue  him  for  the  price,  or  any  balance  that  nii-ht 
'•  be  unpaid.     And  after  the  day.  Sibbold  might  have  k,  |,! 
•*  the  colt   '  for  himself.'  and   the  plaintiff  could  neitii^r 
"  redeem  him  nor  compel  him  to  account  for  the  surpliiv  " 
Gon(h   niamifartinrfl  nrrordi'iff   to  rontrart,  nrrrf/tihn. 
refused.  Nn  prnprrti/  p(issr.<i.   The  defendant  was  a  coui.,  i 
and  liad  been  making  whiskey  barrels  for  the  plaintitV-.  i 
firm  of  distillers.     They  supplied  him  from  time  to  tim.' 
with  money  to  purchase  material,  and  on  one  occasion   In 
structed  him  to  sell  no  barrels  to    anybody    else,    as  ih.v 
would  rcfpiire  nil  his  output.     He  thereafter  confined  !ii« 
sales  to  them,  and  produced  a  quantity  of  barrels  for  tli.in 
which  they  declined  to  accept,  having  tested  a  sample  li- 
and  considered  them  unsatisfactory.    On  an  action  for  tin 
money  advanced,  the  defendant  songht  to  set  oflF  the  v  iln 
of  the  barrels  so  manufactured  as  goods  bargaiiieii  ml 
sold,  and  the  jury  allowed    the    set-oflf,    finding  that  tli. 
barrels  were  well  made,  which  was  the  princi|>al  (pir<ti.'n 
in  controversy.     The  court  held,  however,  that  the  \;\\n>- 
of  the  barrels  could  not  he  set  off.     The  property  hail  t '»' 
passed.  There  had  been  no  acceptance,  and  the  defeml.uiN 
only  remedy,  assuming  the  efficiency  of  the  barrels,  w.i-  ,im 
action  for  not  accentinsr.     The  inds'inent  of  the  i'^.m-t    ••!'! 
Richards.  .1.,  cites,  rightly  enough,  the  case  of  Atkii:  -^i  \ 
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urn    Vi    "^  ""'"o'ltN.    (S,.,.  Menjaniin  on  Snl«.s.  rtth  K.I 
I     ™l'er  "  that  11,,.  mill-o<vner  sl,o„l,l  ,,>,..,  ,,■"  "■ 

"'••n^'  with   the  others      T»     n  .        ?'"rH,asprs 

I  ^^    .  le  omers       riie   lo«:s    wp,v   then   hIIowo.I   i.. 

-■-    '^    «)«'    aj-iual    possession    of    the    sollo,-      The 

-l-t>    hnv,n.    been    seized    in  exeen.ion    a.ninst  Ti," 
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seller,  the  question  was  whether  the  property  had  pas-  ,1 
to  the  purchaser. 

With  respect  to  the  contract  ns  to  the  deals,  and  t!i, 
property  therein,  as  determined  by  the  terms  of  the  .•..„ 
tract,  Girouard.  J.,  stated  the  question  to  be  whether  ih, 
sale  was  a  sale  of  somethinjf  determinate  within  the  nicui 
iuK  of  Article  1026  of  the  Civil  Code,  or  a  sale  of  numer.il,!,. 
things  by  wei^'ht  or  measure,  and  not  in  the  lump,  contrm 
plated  by  Article  1476.     He  declined  to  pronounce  n|.(.n 
the  delicate  (juestion  .so  presented,  preferring?  to  ba.se  ih, 
.iud^'ment  of  the  court  upon  that  part  of  the  contract  wiii,  i, 
dealt  with  the  lo^s.     These  he  considered  had  been  soil 
"The  ownership  is  presumed  from  the  mere  stampinir  "i 
'*  the  lo>rs  unless  the  contrary  be  proved;  in  this  case  th, 
"  presumption  is  supplemented  by  oral   evidence  tluit  ,i 
"  transfer  of  property  was  really  intended.    But  then-  i. 
"  more.    The  proof  of  the  sale  appears  upon  the  faci-  <.i 
*'  the  written  aiarreement.     It  is  therein  stipulated  that  ;i! 
"  logs  paid  for  by  the  purchasers  .shall  be  their  i)rop.'itv. 
"  and  shall  be  received  and  stamped  with  their  name.  Tli. 
"  price  is  mentioned— $25  for  each  100  logs  of  14  iii.li,- 
"  standard,  which,  and  more,  has  been  paid  by  the  }\\<\»-\ 
"  lants  to  Taschereau."     As  to  the  contention  that    tli. 
term,  "advances"  implie<l  a  pledge  and  not  a  sale,  tli 
reply  was  that  the  term  "  advances  "  meant  throughout  tli 

contract,  not  a  loan  of  money,  but  a  payment  in  advan u 

the  price  of  the  deals  to  be  delivered,  the  contract  saving, 
in  precise  tenns.  "  the  purchasers  shall  advance  (.li  tli. 
'•  price  of  the  deals  on  the  following  conditions,  etc."  Tlif 
logs  1)eing  the  property  of  the  purchaser,  the  necessary  ,oii 
sequence  was  that  the  deals  and  boards  into  which  tlicv 
were  manufactured  were  their  property. 

Quvhec  cosr— Moveable  properttf  heeoiuiii/f  iniiiiovnhl. 
h.V  destination.  In  Fm  Banque  de  llorheluqa  v.  Wat<  n^i- 
Kvfiine  Works  Co.,  27  S.C.R.  406  (1897).  elsewhere  citp.l 
n  the  noti'v;  on  a  question  as  to  the  validity  of  a  suspnisivc 
••oodjtion  re.serving  the  property  in  the  vendor  until  pay 
inent.  the  question  arose  also  as  to  the  effect  of  the  imnr 
poration  of  the  moveables  in  real  estate.  The  machiiierv 
was  sold  to  the  res|K)ndent  company,  under  an  agn-  .'!»=n' 
reservimr  the  jnoperty  in  the  company  until  paid  for.  jini 
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tlie  question  is  .stat«Ml  l»v  »<;..   ii 

■■-.-PH-1  in  .ii«.w«m.;hi„ri^ ,  :..i^,e'r"r,r,' '".."" 

■  Irora  immoveables  (,v  iiat,,,.,.  "  }    'l"«timitiOM 

'..arn^l  Chief  .TuM.Ve  l^id        ^ -..J     ■  'Zl   Z.  "'"••  ','" 
Wl'ive  movenWi.  nronerlv  tl.„    i       l'i""ii>le  t|,„t  ,„  oriler 

^».ina,io„.  i,  L  31  n ,;  '";r "  °f  '".""•»■'""'"'•  '■>• 

«n,.r  l«|l,  „f  ,i,,  moveable,  ami  of  Tl  "'"  ''"'*■ 

.bi.l.  they  are  .,o  ineorporatal  '  '"■"'"■"'■  '''"' 

I'-'onldonJy  blsuec  onlhXj^l  '^       ''  ""'  '•^'''  ^'"'-^^ 
'he  price  of  the  shar.,  inV.  ««rreenient  and  not  for 

1-0  a  venLt  ot^oditv"  '"*'  ""^  -^'^"^  '^""^-  «^  '^'  »->• 
^ "«  ///f  ro„tP,,tio„  that  proDnt,,  ,IU  »  # 

*7/  rf  »/.  V.  r/„.  Q„e,,„  «„„;,,  .„  ,,  ";,"',"    ;"     '•      '" 

raylor  sold  to  the  i>laintiirs  •>  nijn  p.,.  \\     ,    ]         •  """ 

'.'««M,„,hels  owned  bvtra.mrM"'*"  "."'""•  "'"  '••' 
["'»*>■  of  Seolt    «-P,n«,.'    '""."'"' '""K  in  l"s  bins  i„  „  „,„■..- 

U  left  ,re  ;o™,n-  Z'i .  r  '';■'''■  ■'"'■'•"■ "'"'  «■•"•' 

l'"'"nlitv  and  .Certe'd  f "     "'""''""•"  ^'"^^  'I-  whole 

h™.«bi  trover  fre.;."    tlZ^T    ^"'  '""'"'''^ 

l-l'-ty  had  passed  for  «a  d  "f  lnt:t"''T"  "T  "" 

]«a^  that  Tavlor  did  nof  m  u.        "^^''"'^"^'on-    The  evidenc-c 

y<  -id  he  wo,',';, ;:  z  zz^i^^v'-  """■  "'■•• 

Itth,.  hinq  to  anv-.^     »  T  1   "*^"^^'^*^^'  'no  vi-hear  in  <Mthor 

^no".'l.  to  satisfv'   h'^n    '  "  'l^^'"^'*^"  -*»»-"'  retaining 
^at..^fy  the  plaintiffs'  receipt  for  o.fXX.  Imshels! 
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The  court,  by  u  toin  dc  fortT,  upliold  tlu'  findiii)?  of  tlu'  jiii  v 
that  there  liad  heen  an  appropriation  of  tlie  wlient  in  on.' 
of  the  bins,  and  Hagarty,  CI.,  said  he  inclined  very  niii<  h 
to  the  opinion  that,  where  a  wrongdoer  seizes  the  enfn, 
tpiantity,  it  does  not  lie  in  his  mouth  to  raise  the  objeetiidi 
of  non-appropriation  or  non-severanee. 

I'rndor's  ivmrdy  ivhete  propritif  ri.srnctl.  He  maij  vtii, , 
upun  hiiifcr's  land  to  retake,  hut  must  not  use  force.    A  lut 
of  machinery  was  sold  to  plaintiff  under  an  agreement  liv 
which  the  proi>erty.  wherever  it  should  be,  was  to  reni.iiti 
vested  in  the  vendor  and  subject  to  his  order  until  paid  lor 
in  full.     The  purchase  money  was  in  arre^r,  and  the  ijc 
fendant  vendors    were    threateniuK    to    send  men  to    tin. 
plaintiffs'  mills  and  by  force  take  away  ))ortions  of   \\w 
machinery  claimed  l)y  them,  whereupon  plaintiffs  obtaiiifl 
an  injunction.    Boyd.  ('.,  said  that  to  the  extent  to  wlii,h 
force  was  threatened  he  thought  the  injunction  had  riglitl.v 
issued,  but  t\w  |)laintiffs  were  also  in  the  wrong  in  not 
acceding  to  the  claim  of  the  defendants.    The  Ontario  Act 
')!  Vic.  Ch.  19.  Sec.  4.  recognizetJ  the  right  of  the  owner  of 
a  chattel  sold  conditionally  to  take  possession  thereol  on 
breach  of  the  «  nndition  and  retain  the  same  for  twenty  fi;iy> 
to  enable  the  bailee  or  his  successor  in  interest  to  rediti'i 
the  .=»ame    as    therein    expressed.      But    irrespe<'tively  of 
statute,  "  it  is  the  connnon  law  right  of  a  i>er.son  wjios.- 
'*  chattels   are  on   the  land   of  another   under  .some  ,ir 
"  rangement  which  has  ended,  to  enter  uiK>n  the  liiml  t.. 
*'  resume  i)ossesHion  of  his  goods,  without   therel»y  n.in 
'*  niitting  a  trespass.  Patrick  v.  Cnhruk.  .'!  M.  k  \\.  4s;! 
*'  lint,  as  said  by  Blackstone  in  the  passage  cited  in  tli<' 
"  argument   of  that  case,  '  this   right    of  recapture  >iiali 
"  '  never  be  execute*!  where  such  execution  must  occji^ion 
"  '  strife  and  lK)dily  contention  or  endanger  the  peace  of 
'*  '  JMM'iety.'    The  defendants  had  the  legal  right  to  enter 
"  u^on  the  mill  prejuises  -n  onler  to  resume  actual  p()s>e> 
"  sion  of  the  nuM'hinery  (giving  notice  and  using  all  <;ir 
**!•.««>  doiairK  but  it   wmM  l»e  illegal   for  them  to  t;ik» 
"  |H>s»ession  by  force."    The  injunction  was  moditi..]  in 
awordance  with  this  ruling,  and  plaintiffs  were  likewiv' 
enioinwl  from  fnrriblv  interfering  with  the  ri"hts  i>t'  fhp 
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il-^HJ').  IHO.  R.  430.  ''•   '""""    "^/    <  "; 

Attnininvnt  hii  bailev  itin,i,..,l  t     . 

i:..«™::.;.,t:,.;;;:,,';:;,:,::,r"'"'7 " »•„..' 

4  Fraud,.  «1  ...r^.       ,  r    '  i',','";  '"T  ";"'  ""'  """"" 

A.."n.m.„,  „,  ,i,/,:l I  „:„;,,'";;:'"„" "  '"•''•"• 


lt,n-miti„ii  „(j„,  ,IUi„,i„„,i; 


T.lnmrily  ^iven  to  this  c,uo.stion    s    t  „ f' fh!    '  "'"'7'* 

:he.a.seof  Vr/zLr^^^^^^  """^  •'^^•*''"»-l  in 

f  "  "'is  case  de,  emlerl   h.,-.  1        ^''^ '''ff^''*^''"'*' «f  opinion 

.^.nofthefaotrt'o^^^^^^^  ^''f-nt   view.s 

,  •'  ■  -ii^-ntin..  in  the  8      -I.!    "J  rt  o  'r:'  I!'"'  r^T^'' 

hat  the  case  was  not  oL  of  a  sX  bv  tllr     "'     °''''"''' 

''■■"".ipal.  but  a  p„n.has.  and    hip    e,^  In  ^i^'T"   " 

"">Mon  merchant  and  «s  airent   tW  7       '  '     '  "  '""'"■ 

W  iimioritv  of  fh..  w  *'""  ''0""«'K"*'fs.  while 

•'"•-rw2no  1;;'':::"''  'h":'  "',^''"''^«  "^''^  ^'-^ 
i''-'tiff.  on  hi^  oTn  a^ri'to  ;h;;t'  ''I  y'"'"">^-  *•- 

"n^^T.stood.  the  ease  was Tl  at   o     n       r"'*?^'*-     '^«  ^^us 

hi'"  «ere  di.sUlle       u   B.M      n"'   ?'"'  '"  ^'^^  ''efendant.. 

'ook  .  bill  of  I  :,  ;.;^„^,.  r   :•   '^"»7-.     The  vendors 

r«nl<.  bv  whieh  tlH  "fra      r      f.  *'""'''  '''''i^'*'''«»'Ie  to  a 

h'^  'l-aft  and  ;,m  of  •:lf:„:;;:';^;7-  f — ted,  and 

forwarded  to  the  ajrenev 


hank  at  BeH 


'villc,  wifi 


-'"««..««wno,h..„„;f;-iT;™™-';^-^; 


'  ^nstruetion.s  that  the  bill  of 
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draft  was  jiaid.    The  draft  was  drawn  at  teu  days,  wlii . 
the  tiiiu'  fonsunifd  in  tln'  vtiyuK**  would  ordinarily  Im>  oh 
five  days,  so  that  it  would  not  be  possible  for  the  n.r 
siKnees  to  jfet  delivery  until  several  days  after  the  arri\  . 
of  the  vessel  unless  they  anticipated  the  due  date  of  tii 
•Iraft.     What  happened  was  that  the  corn  became  heiit.  1 
in  transit  owinjf  to  unusual  delay  in  the  Welland  Canal.  ;iii  I 
the  carjfo  was  sold  for  the  benefit  of  whom  it  mijcht  con«'.  i  >, 
Sir  William  Ritchie  held  that  there  had  been  a  failure  ..i 
the  part  of  the  plaintiflfs  to  fulfil  the  contract.     The   -i. 
fcndants  had  never  receive<l    the    corn,  and    never  w.m, 
placed  in  a  position  to  receive  it.  or  entitled  in  any  way  ;,. 
interfere  with  it.    When  it  was  agreed  that  the  corn  sln.ii.i 
he  paid  for  by  draft  at  ten  days,  it  was  no  {mrt  of  tii. 
<'ontract  that  the  defendants  should  not  be  entitle<l  to  lii, 
corn  until  payment  of  the  draft;  the  contract  clearly  wi- 
that  the  corn  should  be  shipped  to  the  defendants,  and  oi 
acceptance  of  the   draft    l)e    deliverable    to    them    by  tli. 
carrier  on  arrival  at  Belleville,     .\fter  shipment  and    >'. 
tainiuK  an  acceptance  of  the  draft,  plaintiff  was  to  rct.i-: 
no  property  in  or  rijfht  to  the  corn,  except  possibly  li> 
rijfht  of  stoppage  in  transitu.    But  the  plaintiff  never  «■■ 
shipped  the  corn  to  defendants,  never  parted  with  the  piv 
perty  or  control  of  the  corn,  and  never  places]  defendant- 
though  they  accepted  the  draft,  in  a  position  to  demati.l  or 
be  entitled  to  receive  delivery  of  the  corn  on  its  arrival  ;r 
Belleville.    On  the  contrary,  th,^  plaintiff  shipped  the  <niii 
deliverable  to  the  Merchants'  Bank  of  Toledo,  and  iik.-- 
clearly  never  could  have  intended  that  the  property  slioiili 
pass,  or  the  bill  of  lading  be  handed  to  the  defendants  niitil 
they  |)aid  the  draft. 

The  dissenting  opinion  of  Sir  Henry  Strong  (tli.i' 
Strong,  J.)  held,  with  the  Ontario  Court  of  Appeal,  tliai 
the  shipment  had  been  made  by  the  plaintiffs  as  commi-: 
sion  agents,  but  that  the  contract  of  agency  was  not  tli. 
only  one  between  the  partie.s,  but  there  also  existcil  tlif 
relation  of  vendor  and  purchaser,  as  explained  by  Mr 
Justice  Blackburn  in  Ireland  v.  Livingstone,  L.  R.  .')  11.  I. 
39.5,  in  the  House  of  [.ords.  He  held  that  the  property  in 
the  corn  had  passed  .and  vested  in  the  purchasers,  ^nl-.i.rt 
to  the  rights  of  the  bank,  on  the  day  on  which  the  sclunmr 
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'"e  plnintiflf  .a.  e,;i;,:  .^o  r^:;  ^iL -"-'-"tion.  an. 
^entin.  opinion,  are  too  vi.nli.rt^tort^r^  '"  "  "•^■ 

"  in  this  corn  hal  nXl  t  ^'T''''*''^'*  ^^^  '"'"P^'-'-V 

"  damaged,  or  whet  .or    f  th.    °^'"'""°*''  ^'^^^''^  '^  ^^«"^e 

*  passed  to  the  arme  ,a;fJirr°^r'^u'°  ^'^^  ™'-"  ^'^  »°l 

"  parties  at  the  risk  if   L         I  ^  '^"  stipulation  of  the 

•'  by  the  ordinarv  ;,„  ilVj;  :"";  ''  '"  "^  '^"^'^'"^'^ 
•'  passing  of  the  nrZrtv  "-^  "''      '^"^        '"'*'■     '^*'* 

'  ^'oods  is  said  to  beT^  L^r""  "  '""'•''"'^  ^"''  *''^  ««'«  «f 
•'  rule,  laid  down  beinlX  ' "  "n?'"rT"  "'  '"^••"•'""-  '^' 
"•'overin^  or  r.res^ZJT '      "^'"!'"''  "^  ^-"'"'"^  f"r  'lis- 

•').ave  n't  <.|e«r  ^  ?s,e J  ir^Th""  '''''V''  ""^^•- 
•'  no  stronger  evidence  of  11  \  T''^'*'  '•"°  ^  *renerally 
•'t'-propeVto  t^   "^^^^^^^^  -^  ^"  pa- 

•  ••'"  of  lading  in  his  oVZa^^   t  X   *'"''  '"  *"'^^  ^^« 

•  the  terms  of  the  bill  nf  J„^        A         *''^  P*"'""*""*  '"a^e.  by 

•  ":ar.in.  and  the  name  inse rtedtaJL^ofrr"l'\!'^ 

•  fiiscounted  the  draft  fnr  ♦»,«  •  ^  ^^®  *'ank  which 
•of  ladin^T  wasde,  vlraie^^  ''  ^^'^"^  *he  bill 
'  of  this  was  clear!    to  ve?t  atl7l  "''"^•^•"    '^^'^  ^^-^ 

••■•n  the  bank,  and  th  s  sDeci-l  ^         ^"''^''^^'  '"  *^«  '-«"' 

•of  a  hypothe'tion  ofThe  JooTd:  •'  "^  "  ^'^^  "-*"- 
•Pimnent  of  the  draft  Jl      u-     '^^"'^^^  to  secure  the 

•'le.«l   property  e^^'rLTn'T''  f  "'^  *^«  ^^^^^'^^e 
•  I^jame  ve'sted^nte"ap;Xnr'   "   ^'^   ^^^^^^'^-^  - 

-etndits'l^^jr^r^iir  ^"^^"  ''^--"^  ^°  ^^« 

•'  hank,  it  would  be  st^oL  evil       '"'^""'^  ^^  »'''"  ^°  the 

'-hose  relations  were  s„"S  a    tt°''L7'°  '^'*^^^°  P*--*'*' 

"  t).e  vendor  intended  to  rese  veTh    '''"'  "•^-  ^^  ^^°"  '^'^^ 

""•^  rights  of  the  bank  to  iJmTel      .T^"*-^-  '""^'"'^  '« 

,  •' further  act  he  indicated  arint-r    ^T  ""*''  ''>'  ''«^"« 
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"  However  this  may  be,  it  seems  to  me  clear,  both  upon 
authority  and  principle,  that  when,  on  the  same  day  a< 
that  on  which  the  vessel  sailed  and  the  bill  of  lading  was 
handed  over  to  the  bank,  the  respondent  sent  the  letter 
of  advice,  enclosing  the  invoice,  stating  that  the  gools 
were  for  account  *  and  risk  '  of  the  appellants,  he  did  an 
act  which  divested  him  of  any  property  in  the  goods  ami 
vested  it  in  the  appellants.    In  other  words,  when  he  said 
the  goods  were  to  be  at  the  risk  of  the  appellants    he 
meant  what  he  said.    Had  the  invoice  merely  stated  the 
goods  to  have  been  purchased  on  account  of  the  appel- 
lants, it  might  not  have  been  so  conclusive;  but,  even  in 
that  case,  I  should  have  thought  that  every  presumption 
ought  to  be  made  against  any  intention  on  the  part  of 
the  respondent,  a  mere  factor,  whose  commission  had 
been  included  in  the  bill  drawn  for  the  price,  to  retain 
the  property  and  so  subject  himself  to  the  risk  of  any 
loss  which  the  insurance  might  be  insufficient  to  cover, 
more  especially  as  he  had  so  dealt  with  the  bill  of  ladin? 
as  to  authorize  its  delivery  to  the  vendees  upon  payment 
of  the  draft  drawn  for  the  price;  but  the  insertion  of  the 
word  '  risk  '  in  the  invoice  seems  to  me  to  make  it  unnec- 
essary to  resort  to  any  such  presumption,  and  to  be  amply 
sufficient  to  vest  the  property  in  the  appellants  from  the 
date  at  which  the  invoice  and  letter  of  advice  wer-  trans- 
mitted— the  16th    September — the    day    on    which    the 
vessel  sailed.    In  the  case  of  Jenkyns  v.  Brotvn,  which  I 
mentioned  during  the  argument  of  this  appeal,  the  fact? 
were  almost  identical  with  those  in  the  present  case,  and 
the  decision  itself  entirely  warrants  the  opinion  already 
expressed  as  to  the  legal  result  of  those  facts.    In  Mr 
Benjamin's    work    on    Sales,    he    thus    summarize-    th? 
facts  of  that  case:   Klingender,  a  merchant  in  New  Or- 
leans,  had   bought  a   cargo   of  corn    on   tLj    order  of 
plaintiffs  and  taken  a  bill  of  lading  for  it  deliverable  to 
his  own  order.    He  then  drew  bills  for  the  cost  of  the 
cargo  oji  the  plaintiffs,  and  sold  the  bills  of  exchange  to 
a  New  Orleans  banker,  to  whom  he  also  endorsed  the  bill 
of  lading.    He  sent  invoices  and  a  letter  of  advice  to  the 
plaintiffs  showing  that  the  cargo  was  bought  and  shipped 
on  their  account  and  at  their  risk.    Held,  that  the  prop- 
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"  lants  from    he  16th  of  c^,     1.'*  ^^  ''^'^  °f  ^1>«  ^PPel- 
"  corn  occurred  after  tlia    daip    n.'  '^''°^'^'  ^°  ^^' 

"  sufficient  indication  JZlr       I  ■"'  '  "*'  ^"^  » 

"  refer  to  the    ZlsotcZeTp,     ,  T  '.'"  ""P"'^'  ' 

another  view  of  the  case,  whichTlM  he^eX^stt  '" 
.f.ros  e'^rinl'tKilUf  ,a/  "f'^'  ™'  «■»'  "-  "^et 
to  vest  a  specia  taf  p/o':rtv1„-;r'  °^  '"""'''•^  '^  °»'^ 
creditor,  and  to  ifave  helen  ra  e^  '°  "'"  ''"'■"■•"' 
™«,  subject  to  the  chary^  aid  ITIJ"°''^1^'  "  "" 
l^=.-ni  property  in  the  secured  credUor,  ™'  "'"  '''"''' 
fqi'itable  rifflit  of  redemnt:^„  •    ™™"'-  '™>'"i»  "nly  an 

;i.^  -ase  of  «,,:',■;  rA;°.'c:  TTn '"  '^''■°'' 

^  ^.  B.  n.,  363,  are  referred  to,  »,.,„  Ca,„pbeil  on  ^1^ 

VrM  S„„k  V.  S  4  Terr  «8    /   "'ll/"''-    '"  ^»'- 

-.^i^nor  of  peri3hab1e^;rd';a':sTr^:^  '^^l^Z  ' 

.•ou.„nee  at  s«ht  for  the  amount  of  the  cont™,'  prTc^ 
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and  attaches  the  bill  of  lading  to  the  draft  the  consignee  is 
entitled  to  examine  the  goods  before  accepting  them  and 
paying  the  draft.  If  it  is  necessary  to  obtain  the  bill  oi 
lading  from  the  bank  and  surrender  it  to  the  carrier  in 
order  to  make  the  examination,  the  fact  that  the  consignc- 
does  so  and  thereby  makes  it  impossible  to  return  the  bill 
of  lading  to  the  bank,  does  not  render  him  liable  to  pav  tht- 
draft. 

The  fact  that  the  bank  endorses  the  bill  of  lading  to  the 
consignee  in  order  to  enable  him  to  examine  the  goods  dops 
not  transfer  the  right  of  property  in  them  to  the  consignee, 
and  if  the  latter  deals  with  the  goods  as  his  own  by  re-ship- 
ping and  selling  them  he  becomes  liable  to  the  bank  in  an 
action  for  conversion  for  the  goods  or  their  value,  (hi 
appeal  the  judgment  was  varied  in  some  respects,  but  net 
in  such  a  way  as  to  invalidate  any  of  the  above  propositions. 

Transfer  of  hill  of  lading.  Effect  of  want  of  endorsemcut. 
In  Gossriin  v.  Ontario  Bank,  3(j  S.C.R.  406,  it  was  held  tliat 
the  absence  of  an  endorsement  on  a  bill  of  lading  by  the 
assignee  therein  named,  was  notice  of  an  outstanding  in- 
terest in  the  goods  represented  by  the  bill,  and  placed  jxt- 
sons  proposing  to  make  advances  upon  the  goods,  upon 
enquiry  in  respect  of  the  circumstances  affecting  them.  On 
failure  to  take  the  proper  measures  in  regard  to  ascertain- 
ing these  facts  and  obtain  clear  title  to  the  bills  and  goods. 
any  pledge  thereof  must  be  assumed  to  have  been  made 
subject  to  all  rights  of  such  consignee.  The  Chief  Justieo 
dissented,  holding  that  where  the  sale  had  been  comi)lot('d 
by  "actual  tradition  and  delivery,"  the  mere  absence  of  the 
consignee's  endorsement  upon  shipping  bills  representin:; 
goods,  could  not  have  the  effect  of  reserving  any  rights  in 
the  vendor. 


CHAPTER  11. 

CONDITIONS   PRECEDENT    TO    THF     PASSTvn     n 

iHh     PASSING     OF    THE     PROPERTV 
IMPLIED   BY    LXW(a). 

When  the  parties  are  agreed  as  tn  th  i 

agreement  is  to  attach  thf  nre^l  .  ^  '  "'^  ^^'^^  ^^' 
intend  the  right  of  pLrt^rh^^^'^  '''  '^''  '^'  P«^«- 
then,  be  somethingTo'Sl^^^^^^  ^"^^'  ""^- 

agreement,  therefore.  oo^tZ^  he  nL^'f  "^  '" 
tamed  goods,  is  prtma  facie  a  sale  of  T  ^f'  °'  "''"'•■ 
arises  merely  from  the  nrellS     /        '"  ^*'°^'-     ^"^  ^^is 

f  it  appear  [hat  th^pXT  i;^^!^;^  t  T''^  ^^^ 
l)e  a  mutual  credit  by  which  thl  i'        '''^*  *^^^'^  ^^^U 

seller  to  the  buyer  andThet  ^''^'"'^  ^'  '"  P«««  ^^"^  the 
^0.-  the  price,  bfitthat  'rh^r  of^  t^^'  ^^  ^'^^  -"- 

goods  shall  be  made  on  the  In?    ^         *^^  '^°°'>'  *«^  the 
for  it  is  not  the  intention  of T'  "':.P^«P*'rty  ^^  transfeired, 
other  words,  a  eont^^  ^^1^1^^^^^^"^-     '^ 
/>™« /«£•«  a  contract  to  tr„„.r.u  J*"'*"  "'""'el'  « 

»f  *c  buyer  be  J4t'™t  1 T' ''"  T'"^"'™ 
parties  chooae  so  to  amee  .TJ«,T'^  ''™''-  ^"'  "  *» 
P-I-ty,  in  considera,S;lrZt"°"'™' *"'"'"■*'«■« 
Pric,.,  and  not  merely  of  hll*!  ^"^'J  """"""y  W"8  'he 
>■¥<■  of  law  now  app^I  ?„«??".  ™  '" ''°-  ™«  P"'>- 
""xis  Act,  whieh'Trid  s  rr  \l'  't  '•  »'  *^  8''"  »f 
inlration,  where  theril  .^        '  .    '"'  "'^''™  "'  «  -liferent 

.'^r^caJgoodslntd^,  Xt^r' ™"''"^""'''°»'''^ 
l<.«sto  the  buyer  when  th!        I        '"'°'*'*^ '"•'"' good' 

™«terial  whether  The  Vi  of        "'  ''  '^'^''  »■«'  "  '^ 

^t-7.orb„th,be  ^y^d    '  '"^"•™'  "  *"«  «™  -" 

*^      ^  title,  &c.,  see  Sale  of  Goods  Act,  s.  12. 


IM 


CONDITIONS   PRECEDENT. 


[Pr.  II. 


■  «   4 


ii  ^ 


(( 


Xoi/s  Maxima  (n),  it  is  said,  "  In  all  agreements  there  must 
"  be  quid  pro  quo  presently,  except  a  day  be  expressly  given 
"  for  the  payment,  or  else  it  is  nothing  but  communication. 
"...  if  the  bargain  be  that  you  shall  give  me  10/.  for 
"  my  horse,  and  you  gave  me  one  penny  in  earnest,  which  I 
•'  accept,  this  is  a  perfect  bargain,  you  shall  have  the  horst- 
"  by  an  action  on  the  case,  and  I  shall  have  the  money  by  an 
"  action  of  debt.  If  I  say  the  price  of  a  cow  is  4/.,  and  you 
"  say  you  will  give  me  4/.,  and  do  not  pay  me  presently,  you 
"  cannot  have  her  afterwards  without  I  will,  for  it  is  no  coii- 
"  tract ;  but  if  you  begin  directly  to  tell  your  money,  if  I 
"  sell  her  to  another,  you  shall  have  your  action  on  the  case 
"  against  me.  .  .  .  If   I  sell  my  horse  for  money,   I  may 

keep  him  until  I  am  paid,  but  I  cannot  have  an  action  k 
"  debt  until  he  be  delivered,  yet  the  property  of  the  horse  is, 
"by  the  bargain,  in  the  bargainee  or  buyer;  but  if  he  pro- 
"  sently  tender  mo  my  money,  and  I  refuse  it,  he  may  take 
*'  the  horse,  or  have  an  action  of  detinue  ;  and  if  the  horso 
'*  die  in  my  stables,  between  the  bargain  and  delivery,  I  may 
**  have  an  action  of  debt  for  the  money,  because  by  the  bai- 
"  gain  the  property  was  in  the  buyer." 

The  part  payment,  or  naming  a  day  for  payment,  clearly 
indicates  an  intention  in  the  parties  that  they  should  have 
some  time  to  complete  the  sale  by  payment  and  delivery,  and 
that  they  should  in  the  meantime  be  trustees  to  each  other, 
the  one  of  the  property  in  the  chattel,  the  other  of  the  price ; 
and  Noy  was  of  opinion  that  the  law,  in  such  a  case,  executed 
their  intention,  and  transferred  the  property  at  once  subject 
to  the  seller's  rights.  In  the  case  which  he  puts  of  the 
cow,  there  was  nothing  to  indicate  such  an  intention  to  ^\\q 
time,  and  he  seems  to  think  that  it  was  to  be  presumed,  that 
such  an  intention  did  not  exist.  This  presumption  was. 
probably,  reasonable  and  just  in  the  simplicity  of  early  times, 
but  with  the  change  of  customs  the  presumption  also  has 
changed,  and  in  modem  times  (at  least  in  commercial  trans- 
actions), the  parties  are  taken  to  contemplate  an  immediate 
transfer  of  the  property  in   the  goods,  and  an  immediate 

(rt)  Xny's  Marims,  pp.  87,  88,  S9. 
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obligation  to  pay  the  price,  with  a  reasonable  ti.ne  for  deliv.. 
and  payment,  unless  there  be  somethn.^  ,     "'"^  *^'  delivery 
-t-tion.    .^  Generally  spelinT"!'    | ';      7  '  e'^"^"' 

■'i-i>er.y passes  imni^H;::^!  :\rr::;  /:;''t'^^  ^^« 

<' f.hiv/.i.  ..II  ft  •  ,    .        j>  ""  "»  lo  cast  upon  the  i>iir 

••p..*.  ^ath„ ;;  h  ;tl '  .k':?,/"''"'"'  '"''^ '"""  •"  "•» 

■■  Ihi^  mi,.,.  "    71, .     .  """  ""■'>'  »ill.(,ut  pnvine 

n'  f  ",;„„""  rr,'"^ "'■?"""■"'■" ■' -"'•«"•, oi,„e? 

hnoM    that  the  transaction  is  an  ev^h-.n^^  * 

;i;4r  ,::-r;  rr;  •'■^'  r-""™^^^^^^ 

h..  had  p,i,l  the  dl,         '       '  ""'■  """  ■"""«  '«<■''  i'"l'=l>tod, 

il»nt  wa,  to  take  certain  hni!  °°°™'"'.''3'  »''»<^''  '^  defen- 
nol  been  done  Th,  d"f!n  7  "^  "«"'»tion.  whieh  had 
l"»..orty  i.a/bee;:' Ltfr^S'^rZ'.;'^'*'''  "■"'  "" 

howevev,  left  it  to  the  ;„„  „  aTwhe*  ,  ""■"  ^'"'°"' 
Hpee„,e„t  that  ,!,„  delivc^of  «i' il';*  d' ,'  ""Ty"'  '"^ 
the  hilk  were  to  he  nnr.,L  '""  re-dehvery  of 

t™ad  that  t  ^;  1  ChwTu":,""'"  ■/'"'  *«  i'"'-  '"Ving 
^•-..  be.d  the  plaf„;«t1itter ef"  ^^--^  '^^  '"" 

(a)  Simmons  v.  .S>,.,y;,  5  R.  4  C  Se2 
(A)  Bussey  y,  Barnitt,  9  M.  &  w'sia 
(c)  Bishop  V.  SA,7,-«„,  2  B.  &  A  329  n 
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from  the  seller  to  the  buyer,  and  the  law  fulfils  their 
intention,  and  transfers  the  right  of  property  accordingly. 
IJut  there  is  nothing  to  prevent  the  parties  from  eoming  t(. 
an  agreement  that  the  property  shall  be  transferred  when 
and  not  until  certain  conditions  have  been  performed ;  when 
the  agreement  is  of  that  nature,  the  law  fulfils  the  intention 
of  the  parties.  The  property  is  not  transferred  before  the 
performance  of  the  conditions;  if  nothing  has  occurred  in  the 
meantime  to  prevent  it,  the  property  is  transferred  as  soon  as 
the  conditions  are  performed. 

Where,  therefore,  the  agreement  is  for  the  sale  of  goods, 
and  also  for  the  performance  of   other  things,  it   becomes 
important  to  ascertain  whether  the  performance  of  any  of 
those  things  is  meant  to  precede  the  vesting  of  the  property 
or  not.     This  is  a  question  of  the  construction  of  the  agr(«c- 
ment,  and  it  may  often  happen  that  the  parties  have  express,,! 
their  intention  in  a  manner  that  leaves  no  room  for  doubt  (/M; 
when,  however,  they  have  not  done  so  in  express  terms,  tli,' 
intention  must  be  collected  from  the  whole  agreement,  and  tlic 
Courts  have  since  the  beginning  of  the  last  century  adopt,,! 
for  this  purpose  some  rules  of  construction  which  are,  perhaps, 
some  of  them  a  little  artificial.     These  rules,  of  which  there 
is  no  trace  in  the  Reports  before  the  time  of  Lord  Ellen- 
borough,  are  laid  down  since  the  time  of  that  learned  Judge 
as  rules  of  English  law,  in  terms  nearly  equivalent  to  those 
in  which  they  are  laid  down  as  rules  of  civil  law. 

They  are  twofold :  the  first  is  that  where,  by  the  agree- 
ment, the  seller  is  to  do  anything  to  the  goods  for  the  pur- 
pose of  putting  them  into  that  state  in  which  the  buyer  is  to 
be  bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall  (in  the 
absence  of  circumstances  indicating  a  contrary  intention)  be 
taken  to  be  a  condition  precedent  to  the  vesting  of  the  property. 
The  second  is,  that  where  anything  remains  to  be  done  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods  where  the  price  is 
to  depend  on  the  quantity  or  quality  of  the  goods;  the  per- 

(a)  See  poft,  p,  209, 
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formance  of  thoso  thinirs  also  shnli  k„ 

to  be  .cocpted!  ^  ^^  '"""  '"  »'''<•''  "•")■  »"gl>t 

« X'TrnlT.:dT„';?i  1";  r  ••"  '>•■•"««-, 

"buyer  has  notice  thereof  ^  ^'  '^"""'  ""^  ^'^'^ 

"property  doe,  „„,  ,  J  ,„  ,„  suel^^t ,        "f   K     T''  "•" 
"the  buyer  has  not.Ve  ,|,ejf  "  ""°'''  '"'  ''™<''  ""'' 

geJetl""' if;,';!  "'!"  T''  "'  ■"  '""■"•'■'•  "■  —     In 

buyer  and  ^/,t        ii  *'""''''''J'  <™*ned  to  the 

seller  is  to  do  somethinJLf       u  ^  ""^  "gr^ment  the 

toaceept  the^X'"!     ;U::7r;;^l  "i'™'  «>^  ""Kr 
i..e„t,o„  of  the  parties  *ouhf  W    t,  "to  t  ZT"''  ^ 

in  whieh  he  had  a  right  ,o""hu'12  f  ^     ■"  '"^  ^t"'" 

™.%h,  .r°:'  th:Hrbr;;ix,r  r-'^  T'''"^ 

without  notice.  "«»isienc<l  to  the  purchaser 

Tte  .eoond'rule  seem,  ,o  be  somewhat  hastily  adopted 
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from  the  civil  law,  withoiit  ndvertin^  to  the  grrat  distinction 
made  by  th»'  civilians  b«twe<'n  a  sale  for  a  cijrtain  price  in 
money,  and  an  exchange  for  anything  else.  The  English 
law  makes  no  snch  distinction,  but,  as  it  seems,  has  adopted 
the  rule  of  civil  law,  which  seems  to  have  no  foundation 
except  in  that  distinction  (a).  In  general,  the  weighing,  &c., 
must,  from  the  nature  of  things,  be  intended  to  be  done  before 
the  buyer  takes  possession  of  the  goods,  but  that  is  quite  a 
different  thing  from  intending  it  to  be  done  before  the  vesting 
of  the  property  ;  and  as  it  must  in  general  be  intended  that 
both  the  parties  shall  concur  in  the  act  of  weighing,  when 
the  price  is  to  depend  upon  the  weight,  there  seems  litt](< 
reason  why,  in  cases  in  which  the  specific  goods  are  agreed 
upon,  it  should  be  supposed  to  be  the  intention  of  the  parties 
to  render  the  delay  of  that  act,  in  which  the  buyer  is  to 
concur,  beneficial  to  him.  "Whilst  the  price  remains  unascer- 
tained, the  sale  is  clearly  not  for  a  certain  sum  of  money,  and 
therefore  does  not  come  within  the  civilian's  definition  of  a 
perfect  sale,  transferring  the  risk  and  gain  of  the  thing  sold; 
but  the  English  law  does  not  require  that  the  consideration 
for  a  sale  should  be  in  moneys  numbered,  provided  it  bo 
of  value. 

These  rules  do  not  apply  to  cases  where  anything  remains 
to  be  done,  by  the  h)ii/cr,  even  with  full  authority  from  the 
seller,  but  only  to  cases  where  something  remains  to  be  doiip 
by  the  seller  (A). 

The  first  case  reported  in  which  these  rules  are  allu<lod 
to  as  rules  of  English  law,  is  that  of  Hanson  v.  Meyer  {r), 
in  the  year  1805.     The  facts  of  that  case  were,  that  Meyer  1 
having  sold  the  whole  of  a  parcel  of  starch  in  a  warehouse 
at    6/.   per    cwt.,   directed    the    warehousemen    to    weigh  I 
and   deliver  the  starch.     Part  of   the  starch  was  weighed! 
and  delivered,  but   before  they  had  weighed  the  rest  the| 
purchasers   failed,   and   Meyer,   who   was   unpaid,  counter-j 
raand«>d  the  order  to  the  warehousemen  and  took  away  the 


{«)  See  j/o«<,  p.  26(i,  for  further  remarks  on  this  point,  and  p.  27t 
\h)  Farley  v.  Bate»  (1863),  M  L.  J.  Ex.  43,  post,  p,  190. 
{<•)   ffnnsnn  v,  Meyer,  6  East,  H14. 
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*"™  "-"Kh.  a,;  „..«!,„"•;,  ,";;«■'-  »f  -ho  ,,.„k,,,p, 

^^;  Court  of  «,«■,  „,.„,j , ,  J  d  i„ f '""'  •"■■" '"'  "'•'"Z. 

"«  jiKlRn.ciit  of  tho  r'„  -1  '"'"'■'""■  "f  til,., l..f„„,i    . 

T™'  ""  "»  to  deciil,.  ,.„  J'"'*"'™' was  rai.„f„lT 

Pt^'' present  n>ht  of  pronortv     .  k  ^'  *^'''''  "'•^''" 

I^'ngsUench.  *^'  "^'"^«»  of  the  Com.  of 

ihe  next  case  W'i«  //;  7 

'"'-""<•  in  tho  J:  ft*  T'*"" <"^'  ■■■'  >«"-,  a voar 

-«  "^nod  again,  the  t'^  "^nol""  Sf^"  ">«  -"" 
?'        (•"=  ^™«ion  in  the  'LZZ  ''™™"'«>  V  an  aocidcntal 
™.«h  to  be,  "  whether  eoClr,  ff^  ""^  I*"'  ™en 

■"teT- d°.'  "■*  'h-  '  e  t^^^^^^^^  •"  ""^^^ 

J  was  d.  nded  that  the  sale  „.*  '  ''^  purehaser  •  " 

,  ";a„,„g  „f  ,t,.  parties  toTw^^r '■■'■"'  """kin  the 
J     tmie  of  sale'  anA  i  l-  ,  conditions."     «ti, 

.Je»d  bot,voo„  them  as  effect' fr^';™'  "'"''■'>  ''as  eo™ 
^•"Ithe  property,  andtetltV*'' '•"''"*'''  '™    ■ 


^''^"^^^^^^'^^ 


IHH 


CONDITIONS   PRKCKDENT. 


[Pt.  II. 


♦'  the  buyer  to  the  seller,  notwithstanding  the  intermediate 
"right  of  <ii8tody  or  lien  upon  the  goods  in  the  Crown,  imtil 
"the  duty  should  be  paid."  This  case,  therefore,  decided 
that  the  property  passecl,  because  such  was  the  intention  of 
the  parties  app<'aring  by  the  agreement  in  that  particular  case. 
The  rules  were  first  applied  as  the  ground  on  whi<'h  the 
judgment  of  the  Court  turned  in  Hugg  v.  Minrlt  {a),  in 
1809.  There  Rugg  bought  24  lots  of  turpentine  out  of  27, 
which  were  sold  by  auctiou.  By  the  terms  of  the  sale,  2'i 
out  of  the  27  lots  were  to  be  filled  up  by  the  sellers  from  th.' 
other  two,  and  so  made  to  contain  each  a  specified  quantity, 
and  the  two  last  lots  were  then  to  be  measured  and  paid  for 
according  to  their  contents  ;  Rugg's  purchase  included  thes.- 
two  lots  of  uncertain  quantities.  The  three  lots  which  weiv 
not  purchased  by  Rugg  were  filled  up  and  removed,  so  that 
Rugg  was  clearly  entitled  to  have  the  whole  of  what  remuincil. 
and  no  difficulty  could  arise  from  the  subject-matter  of  the 
m\c  not  being  ascertained.  Rugg  paid  about  2,000/.  on 
account  of  the  turpentine  ;  the  greater  part  of  the  lots  wen- 
filled  up,  and  the  others  were  being  filled  up.  when,  by  an 
accidental  fire,  the  whole  was  consumed,  no  part  having  been 
delivered,  Rugg  brought  an  action  in  the  King's  Bench  to 
recover  the  2,000/.  he  had  paid  on  account,  and  the  Court 
held  that  all  those  lots  which  were  filled  up  before  their 
destruction  were  the  property  of  the  buyer  ;  and  that  the 
sellers  were  entitled  to  retain  their  price,  but  that  the  others 
remained  the  property  of  the  sellers,  who  must  therefore  refund 
the  price  received  on  account  of  them.  The  test,  according 
to  Lord  Ellenborongh,  was  whether  "everything  had  been 
"done  by  the  sellers  which  lay  upon  them  to  perform  in 
"order  to  put  the  goods  in  a  deliverable  state."  And 
Bayley,  J.,  said  that  "  if  the  sellers  meant  to  relieve  thom- 
"  selves  from  all  further  responsibility  they  should  have 
"  done  what  remained  for  them  to  do  ;  until  that  was  done 
"  the  property  remained  in  them  "(b). 

(a)  liiif/g  V.  Miiittt,  11  East,  210. 

(6)  Tht.  Judges  who  decided  this  ease  appear  from  the  report  to  have  treated 
it  rather  as  one  governed  by  an  inflexible  rule  of  law,  than  a«  one  to  be  governed 
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thorn  it  was  not  no(.o«H«,v  f..r  M     i        '        "^'''  '"  ""•"'  •'»' 

1'"  ;n  oue  or  two  c..  the  aeci«io„;:^3t      ^:Z'  ' 

In  Z«y«yy  V.  Furnellibl  in  July   180«»  „K    7!  ^  ^ 
after  /%«  y.  3///,-///^     '  1.!     /i?'  '  ^""^  *'*"'  "'""*»'» 

..f  289  baL  of  3;  '  rl":.  ^!^^  7*'--^  -•-  f--  tho  «alc 
at  the  rate  of    /  p!  «  ,'  ''""*f>'>"'«  ^^'^  dozen  in  each  bah- 

the   c.n.to„:of\rl'l^L'rSr''"''^  ^'^'^^'^^^^^-^ 
heforo  deliver,,  and  that  t  e J  h  T'    '  '"  '"'°*  '^'  '^»'«« 

fire  before  the^wcre    cunt  d"\':  f  ^^  k"  "^^^^^^     ^^ 
Priu8,  decided,  -  that  as  th.  ^^U^nborough,  at  Nisi 

''necessary  to'asce^  in"  it  ;r:,^^^^^  "'  ^'^  ^^'"»  -« 
"  benefit  of  the  seller  and  afth?     .     """'  ""  "^'^  ^"'^  ^^e 

''whenthefirebanpen;d  ttrel         .  '""'""'^  '"  ^«  '^''ne 
'•  the  purchaser,  aK^Itrer^^^^^^^^ 

King's  Bench,  i„  1826.  aftfr  lL  t  T  ^""^^"^  ''^  *'- 
Court  held  that  where  a  nL',  ^"^"^^'•^"gh's  death,  the 
was  sold  at  0/.  e^t  hrp^tel  rt't^'^  ''^'^  «^  l>-k 
-ighed,  for  from  the'nature  oT  ^  cc^t^r  ""'  ^^  "^^ 
«ary  part  of  it  that  it  should  h.    '.  ?^']^'^'^^  '^  Avas  a  neces- 

of  the  seller  in  the  ac  of  leljn^'^^^  "*'  ^''^  ^^°^'"— 
J.,  said  that  "  t  ^nerallv  L!  t  •  ^  7"'  necessary.  Bayley, 
"for  the  in.chVse"  g'^^^^^^^^^  «  bargain  is  Ld'j 

"'"ent  or  delivery  thenrnl.      "^^^^ng  is  said  about  pay- 

,,!  „"■"  '■■  ■"''"".  11  Em,  210. 


M  X 


'tmmiiua 


V.  S/n/^,  5  B.  &  (.'.  Ho-, 


|i     . 
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"to  be  done  oil  the  part  of  the  seller,  until  that  is  done  the 
"property  is  not  changed  "  («). 

In  Loffiin  V.  Le  Mesurier  (b),  in  1847,  in  the  Privy 
Council,  the  sale  was  of  a  raft  of  red  pine  timber,  lying  at 
the  date  (>f  the  sale  up  the  river,  to  be  delivered  at  Quebec, 
consisting  of  60,000  feet  more  or  less,  to  be  paid  for  at  91//. 
a  foot.  The  raft  was  floated  to  Quebec,  where  the  greater 
portion  of  the  timber  was  lost  in  a  storm.  The  Court  held 
that  the  property  had  not  passed,  and  that  the  money  paid 
jculd  be  recovered  back.  After  the  storm  the  buyers 
collected  some  of  the  timber,  dressed  and  shipped  it  on  their 
own  account,  but  the  Court  held  that  this  could  not  be  taken 
as  an  admission  that  the  property  had  passed,  when  the  con- 
tract showed  that  it  did  not  so  pass  (e). 

In  Acraman  v.  Morrice  {d),  in  1849,  the  plaintiffs  were 
the  assignees  in  bankruptcy  of  Swift,  the  seller,  a  timber 
merchant ;  the  defendant  was  a  timber  merchant  in  London. 

The  course  of  dealing  between  Swift  and  the  defendant  had 
been  for  the  defendant  to  inspect  the  felled  trees  belonging  to 
Swift  and  to  measure  and  mark  such  portions  as  suited  him. 
Swift  then  cut  off  the  rejected  portions  and  carried  the  rest  at 
his  own  cost  to  Chepstow,  where  he  delivered  it  to  the  defen- 
dant. At  the  time  of  Swift's  bankruptcy  the  timber,  the  sub- 
ject of  this  action,  had  been  marked,  measured,  and  paid  fur 
by  the  defendant ;  but  the  rejected  portions  had  not  been  cut 
off.  The  timber  was  then  lying  in  the  Forest  of  Monmouth, 
and  the  defendant,  who  had  probably  heard  of  Swift's  bank- 
ruptcy, himself  cut  off  those  parts  and  carried  the  rest  aAvay. 
The  Court  held  that  the  property  had  not  passed. 

In  this  and  the  preceding  case,  the  action  of  the  buyers 
long  after  the  contract  would  hardly  be  evidence  of  what  was 
the  intention  of  the  parties  at  the  date  of  the  contract. 

In  Farley  v.  Bates  (e),  in  18G3,  the  contract  as  found  by 

(a)  The  note  to  Ruyg  v.  Mimtt,  11  East,  210,  on  the  preceding  page,  seems  to 
be  applicable  to  this  case  also. 

(6)  Loyan  v.  Le  Meauritr,  6  Moo.  P.  C.  116;  11  Jur.  1091. 

(c)  See  also  IhiawM  v.  Killxmt,  13  Moo.  P.  f.  0,  ;«)9  :  8  Jur.  N.  8.  443. 

(</)  Acranuiii  v.  Murrke,  19  L,  J.  C.  P.  37;  8  C.  B.  449. 

(e)  Furtey  v.  Bates,  33  L.  J.  Ex.  43 ;  2  H.  &  C.  200. 
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.bllowed,  „„d  by  .■g«*^,„,ent  the  rou„t  L  ,1!!,!:'°*  ""' 

«ertaioi„g  the  pAe,  ^i,  -.  ..  iv„„f„  c„  JX 1'  ofo     Lt 
case,,   ,t  appears  that  the  prineip-e  involved  in  the  rl 

'."^n     It  IS  therefore,  very  doubtful  whether  the  prLul 

oase  eomes  w.thm  the  priueiple  of  the  rule.     But,  howev^ 

ha    may  be,  .t  is  dear  that  this  rule  does  not  applyTL 

"    tltion  t 's.'  rn^*""  .P^»  "t  ouoe,  and  that  ,heii 
held  tb!unr,         t  ^^  "'  "^  "'"^  ™''-"     The  Court 

In  A«-*„.  V.  0,*»  («),  in  1865,  the  facts  were  that  Ih. 
*"dant  had  co„t..cted  to  purchase  4  specie  stacks  of 

C  Vs  a" Irrds^Hf  Th   '  t  *  ^'^*'  "•"■^  -■'•• 
^     aiiviwaras  zi   ot   the  sacks  were  weielied  nn^ 

r  °"f  "■"  ■"»«  ''"y  "^  not  being  of  the  desired  quality 

'led  Z  T  :."""  '^  "■"^'"-     ■''■«  ""-  -'k'  ~' 
Kiglied,  but  the  Court,  consktins  of  Polloek  C  R    if..,- 

.«  lira^well,  BB.,  held  that  the  property!. IHhf 81  tk^ 
I W  !«sed.    Poll,«k,  C.  B.,  considered  tie  case  the  slme  as 

(a)  Kershaw  v.  Ogde,,,  34  L.  J.  Ex.  loi»;  3  H.  &  C.  717. 
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!  If 


Farley  v.  Bates  (a).  Martin,  B.,  said :  *'  The  question  depends 
"upon  what  was  the  contract,  and  the  jury  have  found  that 
"  it  was  a  contract  to  buy  four  stacks  of  cotton  waste  specific- 
"  ally  agreed  upon,  more  or  less,  taking  them  for  better  or 
"  worse.  If  that  finding  is  correct,  of  which  I  entertain  nu 
"  doubt,  the  result  is  that  the  property  in  four  stacks  passed 
"  to  the  defendants." 

In  the  case  of  Young  v.  Matthews  {h),  in  1 866,  Moxon,  a 
brickmaker,  was  indebted  to  Northern,  and  applied  to  him 
for  a  further  advance,  which  Northern  made  in  consideration 
of  Moxon  selling  him  1,300,000  bricks  at  26s.  per  1,000. 
Northern  then  sent  Lucas  to  the  brickfield  with  a  delivery 
order  for  the  bricks,  signed  by  Moxon  ;  Moxon's  manager 
told  Lucas  that  he  might  have  them  as  soon  as  a  man  who 
Avas  in  possession  under  the  landlord's  distress  for  £300,  was 
paid.  The  manager  pointed  out  three  clumps  of  bricks,  one 
of  which  was  finished,  and  which  he  said  should  be  taken 
first ;  another,  still  burning,  which  would  be  ready  when  tlie 
first  had  been  taken ;  and  a  third,  which  was  being  formed 
of  moulded  bricks  preparatory  to  burning,  and  stated  that  he 
would  hold  and  deliver  them  to  Northern's  order.  The  £31)0 
was  not  paid.  Moxon  became  bankrupt,  and  the  landlord 
then  sold  enough  bricks  to  pay  himself,  and  Northern  sold 
the  remainder  to  the  defendant,  who  canied  them  away 
The  creditors'  assignee  brought  trover.  The  Court,  con- 
sisting of  Erie,  C.  J.,  Willes,  Byles,  and  Keating,  JJ.,  held 
that  the  property  had  passed  to  Northern. 

The  judgment  of  the  Court  turned  on  the  expressed  inten- 
tion of  the  parties.  Erie,  C.J.,  said  :  "  There  is  no  doubt 
"  that  the  parties  could  pass  the  property  in  all  the  bricks, 
"  whether  finished  or  not,  if  such  was  their  intention ;  and 
"  what  passed  amounted  to  this:  Northern's  agent  said,  '  Are 
"  all  these  appropriated  to  my  principal  ? '  and  the  seller's 
"agent  said 'Yes.'" 

In  Murlineau  v.  Kitching  (c),  in  1872,  the  plaintiffs,  who 


(a)  Furley  v.  Batta,  33  L.  J.  Ex.  43 ;  2  H.  &  C.  200, 

(6)  Yuung  v.  Matthews,  36  L.  J.  C.  P.  ttl ;  L.  R.  2  C.  P.  127. 

(c)  Martintau  v.  Kitching,  41  L.  J.  Q.  B.  227 ;  L.  R.  7  Q.  B.  436. 
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were  sujjar  rofinors,  c-anied  on  btisim-ss  as  follows  •     Th.-v 
refine     the  sugar,  ran  it  into  n.oul.ls  hoMing  innn  38  t. 
Ulh..,  forniiug  sugar-loaves;  they  marked  each  sugar-loaf 
ale<i  a  tuler,  with  a  distinctive  number,  and  plat-ed    i. 

per  cwt.,  but  were  not  weighed  until  they  were  delivered  out 
of  the  warehouse  to  the  buyer 

above,  at  o  mueh  per  cwt,  the  contract  being  that  they  were 
0  be  paid  tor  at  one  month,  and  to  remain ''at  seller  s"k 
or  two  months  "  Ue  paid  the  price  as  calculated  appr Ixt 
"lately  and  resold  certain  of  the  titlers,  which  were  given 
up  to  he  siib-buyers  on  the  production  of  the  defendant's 
orders  for  delivx^ry,  and  weighed  on  delivery.  The  remaindl 
were   consumed  in  a  fire  after  the  expiiution     f   the  tt 

retused  to  pay  f<,r  them  on  the  ground  that  the  property  had 
no  passed,  and  that  he  was  not  bound  to  pay  for  tLm  unm 
I  Iiad  passed  ;  It  was  agreed  that  the  payme^it  he  had  made 
should  be  considered  as  made  on  another  Lcount 

been  'ZH^tf  t"  kT  ^'^'  J"'^""^"*«'  ^^at  if  it  had 

"se  wL  dec.  T"      /r^'  ^«»^1  t^-t  it  had  passed   but  the 
ase  was  decided  on  the  words  of  the  contract,  -at  seller's 

thej  weie  to  be  at  the  buyer's  risk  no  matter  where  the  pro- 

Ceriratt    ^  f -kbum,  J.,  said  («),  .  If  yo,  ^   ^t 

he  risk  attached  to  the  one  person  or  the  other,  it  is  a  very 

"  well    hat'  th  ""  T ""''  ^^^^P^^^ble.    It  may  be  very 

4e  otht."       '"'"'^  ^'""  '^  ^"  ^^^  «-  -^  t^'  risk  in 

it^T-Vi  i"f  T  "^"'"^'^^  ^y  ^  '^^'  «f  '^-^es  in  which 
Ir  ^'rt  r  ^''  ^^""^^  '^'  ^^^•^«'"^"*  i«  that  one  p«..y  «hall 

cha  telt  f'T;"™',  ''^"^''  ^°  ^'^^^'y  P-- befo'r^tho 
chattel  IS  complete  and  in  a  deliverable  state  unless  there  be 


(«)41L.J.Q.B.237;L.B.7Q.T^.«4. 
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soinetliing  peculiar  iu  tlie  agreement.  In  several  of  these 
cases  the  decision  of  the  Court,  that  no  property  passed,  seems 
to  have  been  given  because  the  individual  chattel  had  not  been 
ascertained. 

If  it  appear  from  the  agreement  that  the  intention  of  tlic 
parties  is  that  the  property  shall  pass  presently,  the  property 
does  pass,  though  there  remain  acts  to  be  done  by  the  sellcf 
before  the  goods  are  deliverable.  It  is  to  be  observed  that 
whilst  the  seller  is  unpaid  it  is  exclusively  for  his  interest 
that  the  property  should  pass,  as  he  gets  rid  of  the  risk ;  but 
when  he  is  partially  or  entirely  paid  it  may  be  for  the  benefit 
of  the  buyer,  for  in  the  event  of  a  paid  seller  becoming  insolvent, 
the  buyer,  if  the  property  has  passed,  has  the  goods  as  a 
security  for  his  money,  but  if  it  has  not  passed  he  can  at 
best  recover  such  a  proportion  of  the  price  paid  as  the  estate 
of  the  insolvent  can  furnish.  If,  therefore,  it  appears  by  tlie 
agreement  that  the  parties  intended  the  price  to  be  paid 
before  the  goods  were  put  in  a  deliverable  state,  it  aflpfjrds 
an  argument  that  the  parties  intended  the  property  also  to 
pass  before  the  goods  were  in  a  deliverable  state  ;  and  if  the 
whole  agi-eement  show  that  such  was  the  intention,  tlie 
property  does  pass. 

In  MhcMow  v.  Mangles  [a),  in  1808,  Royland,  who  was  a 
barge  builder,  contracted  with  Pocock  to  build  him  a  barge. 
Pocr  '  advanced  him  money  on  account  from  time  to  time  to 
the  .  ^alue  of  the  barge,  and  when  it  was  nearly  finished 
Pocock's  name  was  painted  on  the  stem,  but  the  report  dues 
not  say  by  whose  orders.  Two  days  after  it  was  finished  it 
was  seized  under  an  execution.  The  Court  held  that  the 
property  had  not  passed  to  Pocock.  Heath,  J.,  said,  "A 
"  tradesman  often  finishes  goods  which  he  is  making  in  pur- 
"  suance  of  an  order  given  by  one  person,  and  sells  them  td 
"  another ;  if  the  first  customer  has  other  goods  made  tor 
"  him  within  the  stipulated  time,  he  has  no  right  to  ouiii- 
"  plain  ;  he  could  not  bring  trover  against  the  purchaser  for 
"  the  goods  so  sold." 


(u)  Mucklmu  V  Manglei,  1  Taunt.  318. 
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V.  ^V^(«),  doubted  whether  i;;;i^^^^^^^  '^•'  j"/ '"'•'"'/-. s- 
the  mmo  faetH  came  before  the  C.Z^  ^«  f«"ov,-ed  if  preeisely 

tracted  to  build  a  ship  L  the  dif  ,""'/  ^^^^^^""der,  con- 
four  instalments.  The  firsf  ^f  "^^°*'  *«  ^^  Pai'l  for  by 
When  the  ship  was  neaL  '"?  '""''"^  ^^^'^  ^^h  paid, 
tered  her  forrvo;a;""w1thZ  "«'"  ^'^  '^^^"^^^  '^-: 
measured,  also  with  Pator'^n      .        P"^'*^''  "°^  «h«  ^'a« 

defendant  might  have  We;iS'lnV         ^°*^"*  ^^^^  ^'^^ 
signed  the  necessary  certiZtl    .  f  ^'r^"°«"'«-     P^to" 

registered  in  the  defe'nd::t^*^^„^^^  «^e  was 

was  then  paid.  The  ship  was  not  r  k  /  "^  "^«talment 
continued  at  work  on  her  v\t^!  ^'''"^''^:  *^"^  P«t«°'«  'nen 
days  afterwards  the  def;ndan  tlr""'  ""^'"P*'  ""^  *^« 
orders  a  rudder  and  some  co2  J  JT^^^^  ^"^  by  his 
for  the  ship,  were  taken  r^lat  "^'^'^  '^'  ''"«^^' 

"ft-  that  she  was  launeher    Th^)  ^'T'''     '^^^  ^«y« 
never  paid.     The  Court  considered  thaftt     'u'"^"'""'  ^^^ 
age,  having  been  bought  sneoTfi    ii     .         '""^^^^  ^"^  «^rd- 
notactuallyattached  t!tl^::^^^^^^^^^  ^^  «^^P'  ^^'^-gh 
that  thepropertyhad  passed inTh     1,         T  ^°^"°8'  '^"^  held 

««meas  in  J<W.  v.  Wm  .  ,  '*'  ^'"^  ™"^^  the 
Court  held  that  the  p^rtt^hi,^ '^'^  ^^^^^^^^^^"^^  the 
^^^vering  the  JudgmXf'^,  tClutl  T^''  '' 
tat  appeal^  to  be  the  true  ground  Afl  /  '"''"''  *^" 
language  of  Abbott,  C.  J  £^1^^  ^^L  '"^^'""S  '"^  tl^« 
fi^ued:  -The  payment  oi  th't  T  ^"**'"  (*)'  ^«  «"n- 
>videncethattL?u'lsL  hi         "^'f  ™^^  ^"^^^^  be 

■   V  ;  -lane  v.  Spence,  4  A.  4  E.  448. 
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"  niude  a  condition  precedent  to  the  vesting  of  the  property 
"  It  is  not  so  made  by  the  contract  in  question  in  express 
"terms;  neither  was  it  in  the  case  of  Woodsy.  Russell  (n) -. 
"  but  we  apprehend  that  the  judgment  in  that  case  is  founded 
"  on  the  notion  that  provision  for  the  payment  regulated  by 
"  particidar  stages  of  the  work  is  made  in  the  contract,  with 
'•  a  view  to  give  the  purchaser  the  security  of  certain  portions 
"  of  the  work  for  tlie  money  he  is  to  pay,  and  is  equivalent 
"  to  an  express  provision  that  on  payment  of  the  first  instal- 
"  ment  the  general  property  in  so  much  of  the  vessel  as  is 
"then  constructed  shall  vest  in  the  purchaser." 

In  IjitiiUer  v.  BurUnaon  (i),  in  1837,  a  shipbuilder  entered 
into  an  agreement  with  several  parties,  of  whom  the  plaintiff 
Laidler  was  one,  by  which  he  was  to  complete  a  vessel  theu 
in  his  yard,  and  they  were  to  take  shares  in  the  vessel  and 
pay  portions  of  the  price.     Before  the  vessel  was  complett' 
Laidler,  who  was  to  take  one-fourth  of  the  vessel,  paid  the 
builder  in  advance,  but  that  was  voluntary  on  his  part,  as  it 
was  no  part  of  the   original  agreement;  then   the  builder 
became  bankrupt,  and  the  Exchequer  decided  that  the  pro- 
perty of  the  incomplete  vessel  was   in   the  bankrupt,   uml 
consequently  that  his  assignees  were  entitled  to  it,  and  that 
Laidler  had  no  specific  interest  in  the  vessel.     Parke,  B.,  in 
the  course  of  the  argument  said :    "If   the  parties  agreed 
"to  buy  that  particular  ship  when  complete,  the  proi>erfy 
"  would  not  pass,  though  the  builder  could  not  comply  with  j 
"  the  contract  by  delivering  another  vessel"     And  in  deliver 
ing  judgment.  Lord  Abinger  said:  "A  man  may  agree  to  j 
"  purchase  a  ship  when  finished,  or  as  she  then  stands.    Of 
"which  sort  is  this  contract?     Did  it  pass  the  property  to 
"the  purchaser  presently,  or  was  it  to  pass  when  the  ship 
"was  finished?      I   think  it  is  of  the  latter  descriptiou." 
And  Parke,  B.,  said,  "  It  was  an  entire  conti-act  to  purchase  j 
"  the  ship  when  finished,  and  no  property  passed  till  then." 
In  Tiipp  v.  Armita<je  (c),  in  1839,  Bennett  had  conti-attedj 

(a)  Woods  V.  Rumll,  5  B.  &  Aid.  942;  1  D.  &  B.  587. 
(6^  Laidlir  v.  Burlinam,  2  M.  &  W.  602. 
(c)  Tripp  V.  Armitage,  4  M.  &  W.  687. 
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to  build  an  hotclfor  the  ilefcnrf.nl.     n.i.  ... 

tractp.1  for  the  Mmtm„  ",  ™'"°'"-   .  ""><''■  P«rti<'«  liml  con- 
was  to  be  p  M  bT7X^'„fi  '"*'  r'  '™  ""■''•     ■^•"'  '""""V 
became  bTrrupt  ZTm,'  "!    u'  "■"  """■  «'"■"  "''-nett 
n.o„e,,h»„ti^^/'nHttd  „r  .^''•''  '"'™""^'  '■™  """■• 
.f  all  the  mater™  wh   hi.   1 1^        T""'"'"  ""'  '""""''v 
him  on  to  the  7re^  o"  ,w  ™  t"''""''' •*  •'■■■'■■8'''  '■ ' 
brought  »ome  wi^r^ne ':':"•;  t   ""''•''''*"'■  ""  ""^ 
been  approved  „f  by  the  "  "rk  Z 1        f"""^''  "'""''  ''"'' 
aefcndant,  .„d  h/had  S  t£   rm\r'"tl1  ^  '"^ 
workshops  for  the  Di.mn«o  «<;  u     •  -^   ^^  '"'*  '^^n 

them.  LnettlXr  daimeTfh  """  '."f  ^'^  «"^''  "' 
that  the  property  Ua!  „„T  ^Z  'o2  7,  "Z  ''"""  """'' 
Wd  Abinger,  C.  ]..,  and  Prte  B  Int  ,h  •  T'"'  """■ 
tbe  ground  that  this  vas  „„,  .  , '  P"' "»'"•  Judgment,  on 
chattel,  as  in  Clar^  TsZelnlTJ  "'°  °^''  '^^'^^ 
tract  to  do  work,  ,>  to  bniU  '  l.Tl  ^  '■°"'''  *""  "  <"">- 
*-;.pp..ioganV«;ir,^^^^^^^^^^^^^ 

men,  as  having  beeXult  1  I™""'  ";'">'»  "■«  "S^^" 
-n.s  to  haveLside3er  tT'"'-  7"''  ^'""" 
™«Wo  a  contractor  to  carry  out  Lw  I  T"'  "'  ""'"''•''•  '" 
"f^«*  which  had  b:?;tltT  fof't™  "■"""'"•>■ 
™ght  afterwards  be,  affixed  t  the  L  „d  "S"""""'  "', 
"f  the  clerk  of  the  work,  w...  JJ""™.     Ihe  approval 

-ttothesuitabilirof  thT'^JtS™     '"  "■'  ■"^■^'^-  ^ 

W  instalment,  and  that  tb„  «™<lant,  to  be  paid  for 

<'  .*c  defend  nt  on  patent  TfTT  ? '"^  f '"  *"'■'"  "»- 
"■  ™«.  the  builder  sS^n  t  f    '  '-^Iraent,  and  that 

I     '"•"■«™».»I,.J.C.P.,6,;,^B.«2. 
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"  materials  of  the  builder  as  should  be  applicable  for  the 
'•  purpose,"  The  builder  being  in  arrear,  the  defendant  did 
take  possession,  and  he  also  removed  a  considerable  quantity 
of  timber  which  the  builder  had  provided  and  prepared  f<>i- 
the  building  of  the  ship,  from  the  builder's  yard  and  placed  il 
inside  the  hull  of  the  ship,  but  up  to  the  date  of  the  builder's 
bankruptcy  he  had  not  actually  used  it  in  the  construction  of 
the  ship.  It  was  held  that  as  he  had  not  in  fact  used  it, 
the  property  in  the  timber  passed  to  the  assignees  on  the 
bankruptcy  (</). 

In  IVood  V.  Bell{h),  in  1856,  Joyce,  a  shipbuilder,  agreed 
to  build  a  steamship  and  engines  for  the  plaintifif,  to  be  paid 
for  by  instalments.     The  building  of  the  ship  and  engines 
went  on  contemporaneously  in  the  same  yard.     The  plaintiff 
made  advances  to  Joyce,  which  Joyce  acknowledged  to  bo 
advances  on  the  ship.     The  ship  and  engines  were  built 
under  the  superintendence  of  the  plaintiff's  inspector,  and  the 
plaintiff's  name  was  stamped  on  the  keel.     There  was  amide 
evidence  that  both  the  engines  and  a  number  of  plates  lying 
in  the  yard  were  appropriated  to  this  contract,  but  neither  the 
engines  nor   those   plato  had   been   fixed  in  their  places. 
Joyce,  before  his  bankruptcy,  admitted  that  the  ship  belonged 
to  the  plaintiff.     Lord  Campbell,  C.  J.,  delivering  the  eon- 
sidered  judgment  of  the  Queen's  Bench,  held  that  the  property 
in  both  the  ship  and  the  engines  and  plates  had  passed  to 
the  plaintiff,  and  this  judgment  was  affirmed  on  appeal  to  the 
Exchequer  Chamber  so  far  as  the  ship  was  concerned,  but 
reversed  as  to  the  engines  and  plates.     Jervis,  C.  J.,  delivering 
his  judgment,  in  which  Pollock,  C.  B.,  Alderson,  B.,  Cress- 
well,  Crowder,  Willes,  JJ.,  and  Bramwell,  B.,  concurred, 
said:  "  The  question   is,   what   is  the   ship  ?  not,  what  is 
"meant  for  the  ship?      I  think  those   things  pass   whi(h 
"  have  been  fitted  to  the  ship,  and  have  once  formed  part  of  I 
"  her,  as,  for  instance,  a  door  hung  upon  hinges,  although 
"afterwards  removed  for  convenience.     I  do  not  think  thej 


(a)  See  Roiirh  v.  Great  Weatern  Ry.  Co.,  1  Q.  B.  51. 

(/,)  in.W  V.  Bell,  6  E.  &  B.  772 ;  and  23  L.  J.  Q.  B.  118 ;  6  E.  &  B.  Soi;  ^' 
5  L.  J.  Q.  B.  321. 
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»*r,  that  ai  very  ».r„n7cvir^t  '''''''■''■'''  ""■  '""■  "'"■ 
"■  «1.™  that  t  ,0  nronertri'n  ,hl  h  ">.'''"""■"'•  "'''"'' '"  ""'■'' 
I«.«8«f.     The  iTOperiv  ,i,„,f,,|*     ^  '"  ""  "'K'"™  ""■!  ploto« 

""t  We«,.„  „„i  thbg^'b  Lro,  ""■  ""'""  "•""'■••  »"'• 
a  ]>art  of  (ho  other  (,,)  '  °'  """  ""'""I"'  to  become, 

™gine«  a.1,1  boiler,  reouL)  In  T  .",  "  ""'""*'>  whose 
no»- parts.     The  dH',?^  <'™'"'l™Mo  repair,  ami  „,„„y 

-rk  for  5,800^,  p„;:rbri,  7?'"  •"  ''°  "'°  "'■°'-'  ">« 
wtifleate  of  the  iSff,.  •   '"'•»'"'»*»  '"  be  paM  on  the 

««  with  thrXnhLr'^^    ■""=  "*""-"  f»- 

■■^rtifiento  being"'™  !.!,•,  """  ™  "'  '™'  "■«'  ™  »"» 
Ti.o  plaintiti,  lnZi7ZC:;t  t°"  """■'"™'- 
i<'o  c„,™e  paid  .  second  ins  al„  e"  The  1'f  1 ""' "'"'  '" 
'i'Mtly  heard  of  her  loss  and  T  l    T-      '•*■'"'»"'»  ™bse- 

W  completed  about  tC.„"'rte*;',r"  "l""-'"™^  "^  '' 
li««  demanded  from  the  def^    .     ^      ""''''•    ™''  P>"in- 

k-..  made  and  aZo  *;1  1°"''  "'°"'  ''»'■'"  ^''ich  had 
■^0  gronnd  that  tC™  ^'^^''7'!  ""^  ""<••  "■' 
'•""rt  held  that  it  had  nrf  ™  ,  T  '"  *™-  «■■'  *e 
=^u™ent  that  the  elp  It^d'^  „:  T/'"/  ^'i  "™i-»'' 
impossible  to  attribute  the  ZIT  I  "  ''°°*™"'  '"'«'«  " 
«'  -he  work;  andta.    hHyr  rt°h:"'t-''Ti-"'"'''=^ 

-^J-hadl^e^^l^  - 

('')  See  also  McBain  v.  Wallt 
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In  Sfiith  V.  .Vrtrt>v  (ii),  in  1887,  tho  jaimiples  governinK 
thrsj'  cast's  were  laid  down  by   Lord  Watson  as  follows  : 
"  Whoro  it  api>oarH  to  ho  the  intention,  or  in  other  words, 
"  the  affreenient,  of  the  parties  to  a  contract  for  building  ;i 
"  ship,  that  at  a  particular  stage  of  its eonstnietion  the  vess«l, 
"  so  far  as  then  finished,  shall  be  appropriated  to  the  contra*  t 
"  of  sale,  the  property  of  the  vessel  as  soon  as  it  has  reaehcil 
"  that  stage  ai  completion  will  i)as8  to  the  purchaser,  an<l 
♦•  siibseipient  additions  made  to  the  chattel  thus  vested  in  fin' 
*'  purchaser  will,  oco'saioiu',  become  his   property.     It   alsn 
"  appears  to  me  to  be  the  result  of  these  decisions  that  sucli 
*'  an  intention  or  agreement  ought   (in  the  absence  of  any 
"  circumstances  pointing   to  a   different   c(mclusion)    to   be 
"  inferred  from  a  provisicm  in  the  contract  to  the  effect  that 
**  an  instalment  of  the  price  shall  be  paid  at  a  partictdar 
*'  stage,  couph'd  with  the  fact  that  the  instalment  has  been 
"  didy  paid,  and  that  luitil  th(>  vessel  reached  that  stage  tlic 
*'  execution  of   the   work   was   regularly  inspected   by  tlic 
"  purchaser,  or  some  one  (m  his  behalf.     I  do  not  think  it 
"  is  indispensable,  in  order  to  sustain  that  inference,  tliat 
"  there  shall  be  a  stipulation  for  payment  of  an  instalment 
"  in  the  original  contract,  or  that  the  stipulated  instalment 
"  shall  have  been  actually  [)aid.     The  absence  of  these  coii- 
"  siderations,  which  are,  in  themselves,  of  great  importance, 
"  might,  in  my  opinion,  be  supplied  by  other  circumstances. 
"  At  all  events,  whenever  during  the  cnn-ency  of  a  contract 
"  which  contains  no  such  stipulation,  the  parties  in  good 
"  faith  agret^  that  the  purchaser  shall  pay  a  sum  to  account 
"  of  the  price,  and  that  the  vessel,  so  far  as  constructed  at 
"  the  date  of  that  payment,   shall  be  appropriated  to  the 
"  contract,  I  see  no  reason  to  doubt  that  the  new  covenant 
"  so  made  ought  to  have  the  same  effect  as  if  it  had  been  a 
"  term  of  the  original  contract.     I  am,  however,  of  the  opinion 
"  that,  by  the  law  of  England,  in  order  to  pass  the  property 
"  as  sold,  there  must  always  be  facts  proved  or  admitted 
"  sufficient  to  warrant  the  inference  that  the  purchaser  has 


(rj)  Sfftth  V.  }r.:„re,  .i5  L.  J.  P,  C,  54  ;   11  App.  ( 'a.  3i>0. 
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"agrood  to  a.rq.t  the  rorj..  no  far  an  complotcd  as  in  ,«rt 
iinplorncnt  oi'  th(.  rontract  of  m.le.  ^ 

"Thero  iH  anothor  principl,,  which  anpeaw  to  rnc  to  h. 

ana  tnat  is,  that  inatma  s  provided  hv  tJi«  >,..jn  i 

;;por.,o„,  .,f  ,h,.  fawio,  „.ho,h„l  wh^^  „':';«.,  'tXd' 

«l.ho„Kh  ,„.,,,«  ,„  |,„   „„,    i„     ^     .Ixoeutio,,   „f   ,1,; 

o  mc  ,„  have  W„  a  „„.„„„,  ,,i™.,  iLi„„  by  J"^ 

W,  V,  /,Vw,/  ,„„„,  p„,„  ,,,,„  ,h„  pr„,«^rt?°t  „  ™u  ; 
an.l  ,„„„  eordaR,.  „hich  .ho  l,„ildor  had  hought  f™  thT 
*p  «,a,  hrfd  .„  have  pa.«l  h.  prop.,,,,.  ,„  ,hfp„  li^ 
"as  an  a,.,,.»«,rv  of  tho  vc!«,l  •    but  th-,t  ,1^  '"' """"'^ 

■  Ml  quretion   to  Ik.    'what  i«  tl.„     I.-      \      .  °  "'° 

:i:^5>  -rF^^"-— 
;•  .0  .0  bo  i„  aeoordanoo  wi.h  t  /ot'J  ,7  JC  ^ 

a .  /m  "rth-rTV"'; '" '""' ""'  >""■"'«  ™"--d  ■"•" 

0  n     fi     ..  ,        ''"'""'''""»  '»  ™of  two  petroleum  tauka 
niiuenm      When  one  tank  was  near  y  completed  anrl  th^ 

Im,l  ,  "'     f  T''""'  ™  '°'-  "■"  ^-'"^  »»<!  deliver,  o 

tv7"      r'r   "V"!""'  "•"  '"■"'""'y  "ad  uo,  ^4 

W  ^e//,,„,,;  V.  /Jare,,,  6()  L.  J.  rh.  778 ;  ri«91 1  3  Ch  540 
v'v  /.'«./  V.  Mavbel/.,  [l.«,4J  A,.p.  Ca.  223. 
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HuprriiitoncUul  hy  tho  HhipowiuTM.  Tho  contract  contuiiUMl 
tho  following  rlau.Hfl  : — •'  Th«'  veiwel  us  mHc  is  <'on»tructwl. 
'•  and  nil  hi-r  enginoH,  liuilors  and  mnchiuory,  and  all  matorinls 
•'  fr«»m  time  to  time  intended  for  her  or  them,  whether  in 
•'  the  building  yard,  workshop,  river,  or  elsewhere,  Hhall 
*'  immediately  m  the  name  procccdH  l)ocomo  the  property  «f 
"  the  purehawrH,  and  shall  not  bo  within  tho  ownernhip, 
•'  eontrol,  or  disposition  of  tho  buildem,  but  tho  builders 
"  shall  at  all  times  have  a  lien  thoreon  for  their  unpni<i 
"  purchase-money."  The  shipbuilders  became  bankrupt 
before  the  vessel  wan  completed.  Certain  ir-m  and  stc<l 
plates,  which  had  been  passed  by  F^loyd's  surveyor,  numberttl 
by  the  makers  with  tho  number  of  the  vessel  and  marknl 
to  show  the  position  each  plate  was  to  occupy  in  the  vessel, 
wore,  at  tho  date  of  the  bankruptcy,  lying  at  certain  railway 
stations  at  the  orders  of  the  shipbuilders,  and  these  plates 
were  claimed  both  by  the  trustees  in  the  shipbuilders' 
sequestration  and  by  tho  shipowners.  It  was  held  (following 
Smth  V.  Moore,  xitprn)  that  the  contract  was  for  the  sale  (if 
a  complete  ship,  and  that  there  was  nothing  in  the  contract 
to  indicate  a  sale  of  tho  materials  as  distinct  from  tho 
completed  ship. 

In  Ldirifi  V.  litirclaif  {a)y  in  1908,  the  respondents,  who 
were  a  firm  of  shipbuilders,  agreed  to  build  two  ships  for 
an  Italian  firm,  according  to  specifications  and  under  tho 
superintendence  of  an  agent  appointed  by  the  Italian  firm, 
payment  to  be  made  by  instalments  at  certain  stages  of  tho 
construction.  The  contract  further  provided  that  delivery 
of  the  ships  was  not  to  be  completed  until  they  had  passed 
official  trial  trips,  and  had  been  approved  by  the  Italian 
emigration  authorities.  After  several  instalments  had  boon 
paid,  but  before  the  construction  of  the  ships  was  completed, 
an  English  firm  arrested  the  ships  in  Sc(Jtiand,  where  they 
were  being  built,  for  a  debt  alleged  to  be  due  to  theni  by 
the  Italian  firm.  The  arrestments  were  held  null  and  void, 
on  the  ground  that  the  property  in  the  ships  until  completion 
remained  in  the  builders. 


(a)  Lainy  v.  Barclay,  [1908]  App.  Ca.  33. 
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Wh..r..  by  th.>  ..ffreornent  fh«  Heller  i>.  t     \    .u- 
""•y    »H'  .lone   aftrr  fhe  .r»,wU  '"  *^'"«''  ^f''*'' 

-Her  may  eall  upon  heT  .  '"  ""^'^  "  '*^"'''  »'"•»  "'" 
formance  i.  not  rsu.^^1  /'T  """''*  ^^"•"'  ^^"  I-- 
t'- venting  of  tho~  'v    •    r  "  T'""""  P"^"'^""*  ♦" 

-1«S   if   ln.H  ho..n  T  i,    d  th  f  r     '"•'  "'""*  *"""  """'•  »'"' 
">""-  V.  4    (^    n  1818"""""'  '•  •""'^^'""""'  -  '^''^^ 


i"  a  deliveral.lc  «tate  eSl  !  h  T'T'"^  PnttheKoodH 
it  will  he  found  on  ex.  .HnX  hat'th  /'  ''^""^^'  '"* 
it  was  hel,l  in  thosc>  a.jrthr  h  P"'*^'  "«'""«*  ^h""* 

'"ore  or  less  distinc   vmlt  '^^^l^'^'^^'y  ^"«  ^-h-nged  had 

A  party'«  statement  is  airvsevr  ""'^^  '^"  '^"*  «''«""^- 
..•nend  it  is  n„t  conclus &„  tf^^  "^"r  '''"'''''■  ^'^ 
hi.s  case  that  his  previous  ZtZ  ^  '  "'"^  ^"  "'"^  "*"*  "P  "« 
falsehood,  and  thluTe;  es^tr  r  '^  t^"'^  ^^  ^^^»  » 
i^  whether  his  former  TemlV  t'p^  ^r^  ^Y  ^'""^^ 
"><>ro  worthy  of  belief      Mnnl,    J  ^         *  evidence  is 

t'.o  degi^e  o^  delibe^L  w  hVLrr  f""'  ''''''''  "" 
was  made,  and  the  means  whSi  L  had  M'T'  ''"**""'"^ 
ins  the  truth.     But  thonl  "*  ^^'^  *""^  °^  J^""^- 

-olusive  against^  :?^  ^rmres"  r ^  ^^  "^^ 
e.Mpptions  in  which  thn  1,„  j  "'  ^"  "'™  »'» 

"-I  language,  he  iT^X^  ZZ^T'  "t"  '""- 
»»nn»t  hi,  former  statement  "  ThT  T  T,  •"  *'"'  '"'"' 
•  Wn,  in  delivering  »JUJ^:^'^:^:iX 


(«)  ff,imm.,i„l  V.  W/<(/em,»,  1  N. 
(ft;  Oreattt  r.  Hepke,  2  B.  &  A. 
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rickanl  v.  Sears  {a),  "  is  clear,  that  where  one  by  his  words 
"  or  conduct  wilfully  causes  another  to  believe  the  existence 
•'  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
"  belief  so  as  to  alter  his  own  previous  position,  the  former  is 
"  concluded  from  averring  against  the  latter  a  different  state 
"  of  things  as  existing  at  the  same  time."  This  is  a  rule 
which  within  the  limits  applied  by  law  is  of  great  equity  ; 
for  when  parties  have  agreed  to  act  upon  an  assumed  vStato 
of  facts,  their  rights  between  themselves  are  justly  made  to 
depend  on  the  conventional  state  of  facts,  and  not  on  the  trutli. 
The  reason  of  the  rule  ceases  at  once  when  a  stranger  to  the 
arrangement  seeks  to  avail  himself  of  the  statements  whioli 
were  not  made  as  a  basis  for  him  to  act  upon.  They  are  for 
a  stranger,  evidence  against  the  party  making  the  statement, 
but  no  more  than  evidence  which  may  be  rebutted  ;  between 
the  parties  they  form  an  estoppel  in  law.  This  principle  is 
Avell  illustrated  by  those  cases  that  at  first  sight  seem  incon- 
sistent with  the  rule  of  construction  already  mentioned. 

Thus  in  Stouard  v.  Dimkin  {h),  in  1810,  Knight  had  agreed 
to  pledge  some  malt  lying  in  the  defendants'  warehouse  to 
the  plaintiff,  and  the  defendants  gave  a  written  acknowledg- 
ment that  they  held  the  malt  for  the  plaintiff,  who  had  ad- 
vanced Knight  7,500/.  on  that  security.  The  plaintiff  brought 
trover  for  the  malt,  and  the  defence  was,  that  Knight  had 
become  a  bankrupt,  and  that  the  property  in  the  malt  belonged 
to  his  assignees,  because  it  had  to  be  measured  before  the 
property  would  pass  ;  but  Lord  Ellenborough  said,  "Whatever 
"the  rule  maybe  between  buyer  and  seller,  it  is  clear  the 
"  defendants  cannot  say  to  the  plaintiff  the  malt  is  not  j'ours, 
"  after  acknowledging  to  hold  it  on  his  account.  By  so  doinj? 
"  they  attorned  to  him,  and  I  should  entirely  overset  the 
"  security  of  mercantile  dealings  were  I  now  to  suffer  them 
"to  contest  his  title." 

In  Haurs  v.  M'atson  {<;),  in  1824,  the  goods  had  been  twice 


(a)  Pirk-anl  v.  .S'e</»v<,  0  A.  &  E.  -174.     See  also  Carr  v.  r..  A  N.  W.  Hi/.  Co.,  11 
L.  J.  C.  P.  113;  L.  E.  10  C.  P.  316;  and  Sale  of  Goods  Act,  section  21. 
(ft)  Sdimril  V.  Ihuikiii,  2  Camp.  344. 
((•)  Haiie»  V.  WdUrni,  2  B.  &.C.  540. 
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sold,  and  the  first  sellers  were  imnaid      Tl».  ,i  •  .« 

proved  that  the  first  sale  t,.  the  bankrupt  was  a    a  c^ah 

and  the  defence  was  that  they  remained  the  property  of  tie 
hrst  sellers  and  not  having  been  the  property^  the  fir 
buyer,  could  not  have  been  by  him  rendL/l  tZ  .      ! 

the  plaintiff      but  it  was  P^^t^blt  '^f  S^ 
paid  the  bankrupt,  the  defendants  had  signed  a  note  S  nnv 
edgmg  that  by  order  of  the  bankrupt  they  had  tr^nsf  l^d" 
the  goods  to  the  account  of  the  plaintiffs.     Abbott  C         at 
1^181  Prius,  ruled,  that  whatever  might  be  the  riJht^' /  '  t, 
or^ma  sellers,  thedefendantshavinlacW^^^^^^ 

dispute  their  mie,  otherwise  they  would  cause  an  innoclnT 
man  to  lose  his  money.  The  plaintiffs  had  a  verdict  a  d  f ho 
Court  of  King's  Bench  refused  to  disturb  it  ' 

In  Goshng  V  Blrnieia),  in  1831.  in  the  Court  of  Common 

not  pay  the  residue  of  the  price  the'timbliThouM  b      it' 
The  seller  accordingly  did  resell  the  timber  to  the  pla  n  rff' 

^vharf  the  goods  lay,  to  deliver  the  timber  on  rece  vin/mv 
ment  of  a  sum  of  monev      Tho   i  *     i  !  ^^^^^^'°^  P"y- 

"uiui  money,     ihe  defendant,  who  knew  .ill  fi,.. 

waUoid  i  aiil.  at Zrh'  ''"'  """  -"''her  the  ««.!„ 


(«)  6W/.«y  V  JiirHie,  7  Bing.  a39. 
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*'  defendant,"  said  Tindal,  C.  J.,  "  is  estopped  by  his  own 
"admissions,  for  unless  they  amount  to  an  estoppel  the 
"  word  may  as  well  be  blotted  from  the  law." 

In  Hull  V.  (irifin  (a),  in  1833,  one  Wilson  having  goods  at 
a  wharfinger's  at  Stockton-upon-Tees,  which  were  about  to  lie 
sent  to  the  defendants'  wharf  in  London,  obtained  an  advance 
from  the  plaintiff,  on  the  security  of  the  goods,  giving  him  the 
Stockton  wharfinger's  receipt  and  the  invoice,  and  at  the  saiiio 
time  instructing  the  defendants  to  deliver  the  goods  to  the 
plaintiff  when  they  should  arrive.  The  plaintiff  showed  the 
wharfinger's  receipt  to  the  defendants,  who  promised  to  deliver 
the  goods,  bjit  refused  to  do  so  when  they  arrived,  and  the 
Court  held  that  trover  would  lie. 

In  Gillett  v.  Hill{b),  in  1834,  the  defendant,  who  was  a 
wharfinger,  had  accepted,  without  any  restriction,  a  delivery 
order  for  twenty  sacks  of  flour  given  to  the  plaintiff  by  u 
person  from  whom  he  had  purchased  them,  and  the  Exchequer 
held,  that  by  so  doing  the  wharfinger  made  evidence  against 
himself  that  he  had  twenty  specific  sacks  belonging  to  the 
seller,  which  he  appropriated  to  the  order,  and  that  the  jury, 
in  an  action  of  trover  against  the  wharfinger,  were  warranted 
in  finding  that  the  property  had  been  transferred  to  the  buyer 
in  some  specific  sacks  in  his  custody.  It  does  not  appear  that 
the  buyer  had  paid  the  seller  or  otherwise  altered  his  condition 
in  consequence  of  the  defendant's  acts,  so  that  probably  tlie 
case  did  not  amount  to  an  absolute  estoppel. 

In  Woodley  v.  Coventry  (c),  in  1863,  Clarke  had  purchassed 
350  banels  of  flour  from  the  defendants  :  the  flour  was  lyinj,' 
in  the  defendants'  warehouse  and  was  part  of  a  larger  quantity  ; 
the  350  barrels  so  purchased  were  not  separated  from  tlie 
rest.  Clarke  wishing  to  raise  money,  applied  to  the  plaintiffs 
for  an  advance,  and  gave  them  a  delivery  order  on  the  defen- 
dants. The  plaintiffs  before  making  the  advance  sent  a  clerk 
with  it  to  the  defendants'  warehouse,  who  made  inquiry 
whether  it  was  "  all  in  order,"  and  was  answered  "  Yes,"  and 


(a)  Hotl  V.  Griffin,  10  Bing.  246. 
(6)  GilUtt  V.  Hill,  2  C.  &  M.  536. 
(c)   Wtxjiiley  V.  Coventry,  32  L.  J.  Ex.  185 ;  2  H,  &  C.  164. 
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deliver  .he  «„*  ,  '    ^^  b  "l  ""ffiJ  «•"««,  r„,u^,  ,„• 

-ve.    TheC„„„heUUh'a  rfwerf;^^^^       -""«-' 
the  question  beinrr  hn,l   fi,      i  /    ,        entitled  to  recover ; 

Mr.  Justice  Blackburn'.  ;,!.™.    |'"' '»'   '  "K  set  out  iu 

-ext^ct:  "The^TnCT^r  :  it'*''  '"""'"«  « 
"a  large  quantity  of  barley  andTu,""™'''"'''^ 
"which  on  the  eLractt  ;"„  h-rand  V  ^'™'  '"  ""- 
"  his  possession  as  unpaid  vIZ     No  „  ^"'-  """"'"='' '° 

••  .he  same  Le  Wiln   'sYh^  "P?? P™"^' '"  hi" !  »d  a. 
•■i«st  on  the  pavralrn'o,  tt    "r"* '"-'lor,  had  u  right  to 

"grain  was  giv'enTMlw;""  Z™  '"'^' >»"  "'  "-^ 
"tractwiththeplainriff  IT      J  !"'"'"'""■<"''"'»  "  ™n. 

■•Hallway,  in^.i  i„7  r";:t;;°'  :"\°''"'  ^''-" 

"«0  qrs.  of  the  barlfy  on  hil   utZZ  °*"'''  "*'■ 

-forwarded  it  to  the  st-.ir'     .  '  ""'""""■     knights 

;;-^«H.ingthestX!r:;tSfri;r  ;  \';'- 

master  went  to  Wiffen  «n^  .»,       ^  i^  •  "^"^  station- 

■■-J  letter,  and  wS"  Ltd  'iTl  ri^r  '\^  "^"^^  "-"e.- 

"the forwarding  note  I  w  n  nl      "?■" '  "''™  J™  receive 

"What  does  thftt^n,        '^'  '^  ^"?-  "  •"«  1"-' 
-— ^_____I31J    amounts  to  thU,  that  Maris 

I  B'rs' "  "-""•■ "  ■^•'  *  ^  •^^^^^«^^^;;;«:7HTr::; 


"llty  V.  CuvmUry,  2  H.  & 


I^-  J^.  Q.  B.  51. 


<-'•  1«4 ;  32  L.  J.  Ex 
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•'  having  given  the  order  to  enable  Knights  to  (»btain  llu 
•'  barley,  Wiffen  recognized  Knights  as  the  person  entitled  t., 
"  the  possession  of  it.  .  .  .  The  defendant  knew  that  win  n 
"  he  assented  to  the  delivery  order,  the  phuntiflt,  as  a  reasmi- 
"  able  man,  woidd  rest  satisfied.  If  the  plaintiff  had  Ikmi, 
•'  met  by  a  refusal  on  the  part  of  the  defendant,  he  could 
"  have  gone  to  Maris  and  have  demanded  back  his  money  : 
'<  very  likely  he  might  not  have  derived  much  benefit  it'  li<' 
«'  had  done  so,  but  he  had  a  right  to  do  it.  The  plaintiff  did 
"  rest  satisfied  in  the  belief,  as  a  reasonable  man,  that  the 
"property  had  been  passed  to  him.  If  once  the  fact  is 
"  established,  that  the  plaintiff's  position  is  altered  by  relyin- 
"on  the  statement  and  taking  no  steps  furt^-",  the  cas. 
"becomes  identical  with  Woodlcij  v.  Cocemnj{a),  and 
^' Hawes\.  ^Vatson{h).'''' 

In  Coventry  v.  Great  Eastern  liaihcatj  Co.{c),  in  ISS.l, 
the  defendants  negligently  gave  two  delivery  orders  tor 
the  same  consignment.  The  plaintiff  in  good  faith  nuidf 
advances  on  both,  and  the  Court  of  Appeal  held  that  tli.' 
defendants  were  estopped  from  denying  that  they  held  ♦ 
consignments. 

It  is  evident  that  those  cases  are  not  authorities  that  tlic 
property  had  in  reality  been  transferred,  but  merely  tiiat  the 
plaintiffs  had  a  right  as  against  the  defendants  to  treat  it  as 
if  it  had  been  transferred.  A  warehouseman  may  make  him- 
self responsible  to  both  parties:  to  one  because  he  has 
rendered  himself  incapable  of  denying  that  the  property 
belongs  to  that  party,  though  in  truth  it  does  not ;  and  to 
the  other,  because  the  property  in  truth  is  his.  This  ma,  at 
tim*^s  be  very  hard  upon  the  warehouseman,  who  has  liy 
mistake  represented  that  the  property  has  been  transfernd, 
wheu  in  fact  it  has  not,  but  it  behoves  him  to  see  that  his 
representations  are  not  merely  bond  fide  but  accurate,  or 
abide  the  consequences  of  his  inaccuracy. 


(a)  Woodley  v.  Country,  32  L.  J.  Ex.  185  ;  2  H.  &  U.  IW  ;  ante,  p.  JOO. 

(ft)  Hawes  v.  Watson,  2  B.  &  C.  540,  ituti-,  p.  204. 

(c)  Coventry  v.  (/.  E.  Hy.  Co.,  52  L.  J.  U.  B.  094 ;  11  Q.  B.  D.  TVC. 
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t^fevt  of  Express  Coalitions  iWmlenf 

.-ry,  =ua  if  «.e,  do  Z^t^-llJX  mZ"'  n  "% 

goods  are  sent  for  salo  .m  „«.         i  i"»u»ea.     Thus  if 

vests  until  the  bu3^r  s  a„nrovTl"'  "'  '''"™'  "'^  P^«P-^v 
tion  of  the  par  s  ,  )  TT'  ''"T  ?^"'  ^^'««  *^«  ^"ton- 
<''>"''ition  (]{   laT!    f  ;!     '      /\'"^*^  ^'^  ^^'^»^3-^'«  Digest, 

'•  performed"        '        ^"'P'"'^'  '^'''  "^'^  ^^^  till  the  condition 

to  be  implied  !>,  W  ha;:^:^    ^^^^^ 
sales  by  sample  M'ill  he  dealt  wifl.  ^^'^  'i"'''*^^"  of 

i"  d---'.  conditions  alTir^^  ^^-f^- 

^  In  the  interval  bet..en  tl J  "  kEj  "    T    *""  ^'^• 
the  fulfilment  of  those  cond  iff  nnl^  u    .'  "g'-^^nient  and 
vest,  the  buyer  has T"^^  ^ 
follows  as  a  necessary  co  !  q  el    tha    if  f^r^'  ""^  '' 

third  party  has  fairly  acquired  an  inf       .         ^      '"^''^"^  '' 
buyer  cannot  on  the  fulfilont  ^^  ^'''^  "^  ^^^  chattel,  the 

of  it.     Ho  may  have  a  remedv        ^^r^'^^*'^"^  ^^P"^«  him 
his  agreement  by  suffX  L'^''?'  '^'  ^'"^^  ^«^'  ^^^^^ing 

heeaLttake\hel;i^f;:/     r  I'  ''^  ^"^^^^' ^"^ 
whilst  the  agreement  u^r    f^^'*'""  "*"  "S^t  "««l"i^^^^ 

interest  in  thtgodTLnira\"""*"^  ^'^^  ^^  ^'^  -o 
Thus  ,-.,  !/•  '^  "^  ^^''^*'  ^a  action. 

and  it  at  the  end  of  th,f  ,i  J     a  i  !  '       °  """''' "  »<'<'''. 

(^)  ''ost,  p.  218. 

;0  ^Ih:,  V.  5o/e»Ay,  2  Mod.  243. 
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f'oxirt  decided  that  the  agreement  that  Alston  Phould  hiivr 
the  sheep  if  he  would  pay  such  a  sum  of  money  at  a  future 
day,  did  not  amount  to  a  sale,  and  consequently  that  the  sale 
to  the  plaintiff  before  that  day  was  good,  and  the  property  ot 
the  sheep  was  in  him. 

But  if  th(*  conditions  are  fulfilled,  and  the  agreement  mad 
absolute  whilst  the  seller  remains  owner  of  the  goods,  it  seems 
that  the  agreement  has  the  same  effect  as  if  it  were  then  foi' 
the  first  time  made  without  any  condition,  and  consequentlx 
that  the  property  passes  at  once. 

In  Kvans  v.  Thoiii<ts{<t),  in  1608,  it  is  said:  "If  one 
"  covenants  with  another,  that  if  he  will  marry  his  daughter 
"he  shall  have  such  a  flock  of  sheep.  lie  marries  his 
"  daughter,  the  property  of  the  sheep  were  presently  in  him. 
"for  it  was  but  a  personal  thing,  and  the  covenant  is  u 
"  grant."  For  this  proposition,  b'itiherhert  (44  Ed.  -S)  is  cited. 
but  no  such  case  is  in  the  Year  Book  of  that  date. 

In  Barrow  v.  Vohs  (b),  in  1811,  I^orton  and  Fitzgerald 
drew  a  draft  on  Voss,  and  indorsed  it  to  the  plaintiff;  they  at 
the  same  time  transmitted  to  him  a  bill  of  lading  of  some 
goods  with  an  indorsement,  making  the  goods  deliverable  to 
Voss,  if  he  should  "  accept  and  pay  "  the  draft,  if  not  to  tlio 
holder  of  the  draft.  Both  the  bill  of  exchange  and  the  bill  ot 
lading  Mere  sent  to  Voss,  who  accepted  the  bill  of  exchange, 
but  did  not  pay  it,  and  indorsed  the  bill  of  lading  to  the 
defendant.  Lord  EUenborough  held,  that  after  the  dishonour 
of  the  draft,  the  plaintiff  might  maintain  trover  against  tlie 
indorsee  of  the  bill  of  lading,  who  had  obtained  possession  of 
the  goods.  It  seems,  however,  probable,  that  the  plaintiffs 
had  some  right  of  property  in  the  goods,  independently  of 
being  holders  of  the  draft  at  the  time  it  was  dishonoured, 
though  that  is  not  mentioned  in  the  report  (c). 

In  the  sale  of  goods,  the  parties  frequently  agree  to  con- 
ditions precedent  to  other  things  besides  the  passing  of  the 
property  ;  for  example,  to  the  duty  of  the  seller  to  deliver,  or 


(a)  Evans  v.  Thomas,  Cro.  Jac.  172. 

(h)  fiarriiw  v.  Colts,  3  Camp.  92. 

(c)  Heepost,  p.  291.    Chapter  on  Equitable  Assignments. 
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«....™ct  of  ,varn.„ty,  for '.h?t th  JUuT;  ™''"'':'' 
i<  an  actum  for  damage,.     This  i.  „  .  '  "''"'^y 

a  charlor-par.,.  s,„M  a    ul-  ."T;/'"'  ■"   '^'S,   whero 

■■  11.0  J..dgc's  duty  to  leave  to  ,1?'  •  "  "-a^  "o  ,K,rt  of 

••.l.oe„,„truetio.f„f    IZll^n  ""'  '"'•"'"°"  "'  *° 
"Of  it,   rtatemoiits.     I    T,  hi  '  T  ».ata-iality  of  any 

■■'"..t.-art  with  the  ,i     ,7,h  '""°"   '"  "'""»«'  'ho 

•■fo.....l  hv  tho    urVoid         ^  .'"7"nd.'.'S  circ.,„„stauce, 

"  »'a,e,..o,;t  that'i; '^t  :,;t' ;'■'■''■;"''"»•'■'••'■- •'." 

■•  .qm-^ntation  ••  '^"  "'  ""'  "<""•■"<■•».  or  a  mere 

"f  11.0  parties  which  ha'st'tlr  l".  """"•".">"»  .-"tention 
have  reduced  their  e„a,l,  t         v '"'•  and  vhere  thev 

-.wruou.,  i,eo,.du.i  :'.,„'„"  r,^:?'  "■;"• " "  ■•»  ■'°' 

put  a  meaning  „n  ,he  cont,  cM,  ^  '  ""'""'"'"■  ""<'  «<■ 
«.-tion  for  ?he  Judge  •b.ftr^  •'  '""""■'  "'  -'- 
;;.«io"  cannot  bo  rf,d'„n  he  ee  T  hf T'  "  """  '"' 
the  Judge  mav  look  ..f  fi,^  ^®  documcnf,  then 

stances  fs  fonllT ^1^7^''''''^'''''  -^  --"m- 
«hat  it  was  th.t Th        l^        "''^'^  ^^"^  in  discovering 
Brett,  M.  E    sl-a  in  s  T"'  ^'^'"^'^  ^"t-^ecl.      Cj 
no  nght  to  import  anything  into  .  ^'  "^  ^'"^'"^  ^''^ 

"'^"t  ^'e  clear  lo  every  reason  M  ''*'"''  ^^'^^^^  ^^  ^^'o»W 
,  •I'-ent  to  the  mTndT  oTboTh  T  ""^*  ^^^^  ^-n 
h^'g'oedtobyboth-  ^   contracting  parties,   a^d 


I     I")  llihu  V.  liuriiesn   •<■>  T     T   /^    ,. 

;7^-  -^V.^r'L.VaB^a:  alL^^*«-^^«^  discussed  bye 
>^!e  of  Good.,  Act,  «.  II.       ^   "•  '■''  ^^^^-^J  -'  <^  B-  at  p.  -JHl  U  se,.  f  ,„, 


A.  in 
aud  see 


p  2 
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Lord    EUenborough,   C.  J.,  in    Ritchie  x.  Atkinson  (a),  in 
1808,  where  the  question  was,   whether  the  delivery  of  u 
complete  cargo  was  a  condition  precedent  to  the  right  t.. 
recover  freight,  a  short  cargo  having  been  delivered,  said : 
"  that  depends,  not  on  any  formal  arrangement  of  the  words. 
"  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be  <m1- 
"locted   from  the  whole  contract:  .  .  .  The  rule  was  well 
"laid  down  by  Lord  Mansfield  in  Boone  v.  Eyre(b),  that 
"  where  mutual  covenants  go  to  the  ichole  of  the  considoiii- 
» tion  on  both  sides,  they  are  mutual  conditions,  the  one  pr<  - 
"  cedent  to  the  other  ;  but  where  the  covenants  go  oidy  to  n 
"part,   there    a   remedy   lies   on   the   covenant   to  recov.r 
» damages  for  the  breach  of  it ;   but  it  is  not  a  condition 
"precedent." 

liramwell,  B.,  in  lioberts  v.  Brett  (c),  in  1859,  said: 
"  Wherever  the  obvious  good  sense  of  the  thing  makes  the 
"  performance  of  an  act  a  condition  precedent,  it  ought  to  l.f 
"so  construed.  .  .  .  The  rules  laid  down  in  the  notes  to 
^n'ordage  v.  Cole{ii)  are  very  excellent  guides,  but  not  arbi- 
"trary  tests."  And  Jervis,  C.  J.,  in  the  same  case,  said(-): 
"  Where,  on  the  whole,  it  is  apparent  that  the  intention  is, 
"  that  that  which  is  to  be  done  first  is  not  to  depend  ui)i)ii 
"  the  performance  of  the  thing  that  is  to  be  done  afterwards, 
"  the  parties  are  relying  on  their  remedy,  and  not  on  the  pcr- 
"formance  of  the '  condition ;  but,  where  you  plainly  sue 
"  that  it  is  their  intention  to  rely  on  the  condition,  and  not 
"  on  the  remedy,  the  performance  of  the  thing  is  a  condition 
"  precedent." 

Where  there  is  a  condition  precedent  to  th"  duty  of  eith.  i 
party  to  do  some  act,  it  is  a  good  defence  to  aa  action  for  not 
doing  that  act  to  say  that  the  condition  precedent  has  not 
happened  or  been  performed.  But  that  defence  is  no  U.ngcr 
available  if  the  party  wishing  to  set  it  up  has  waived  his 


(n)  Ritchie  V.  Aihinaoii,  10  East,  306. 

(/))  Bwme  V.  Eyre,  6  T.  K.  d73. 

(r)  Roberts  v.  Brett,  6  C.  B.  N.  S.  633. 

(<i)  Pordage  v.  Cole,  I  Will  Saunders,  548. 

(0  18  C.  B.  573. 
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right  to  insist  upon  tho  perfornmnr-..  nf  it        t 

who,.,  „f,„  ,ho  Lo  whr,t™  i  i,:  ,1:;'  "';-•:»""•'■■• 

where  k-hI.  „„  «,!„  „r  ret  ,„■  Zlt'«                 T,'-      '" 
In  oa»,  where  .here  w:\"lt.   i      ~:;''  j '■ ' 

treated  a.  a  warranlv  ZT7     \.    , '""'"''  •"'  "  "'"v  '«' 
ably  the  ease.     To  take  M.   r    .'      ,'„  '" ""'  ""■""■ 

.he  price  ahall  be  wabroriv'o'T    '■',"'"'■ """"  """ 
K^Kxi.  arrivini,  „,  Inf.M  „    "'^  ™  *?  eontliigeney  „f  the 

L  fan,  but  llt.1  ;    Ir:  ' V"'l " .'"'"'™'"' 
Foeur*   the  g„o.I,   to  arrive    or   to  J*"" "  '"'"  '" 

■m.  b„„eh  of  the  sir.  il  b,  trelT  .  "  '''"  '"  '''"• 
in  .he  ehapter  on  the  .e^rel'lnh^^'^L:  1^"  ''■'"'"' 

Among  the  folloning  case,  .rill  iL  t      i 
conditions  p,.c«lent,  snch  rjltl  •  otl    """'"''"  ,°' 
implied  by  law,  in  eontmets  of  X     '    ™"'  ""•  "'^  '"  '^ 

3rf.  As  to  q^nLtt";  4a-At,o'".ir"VAsr""'"-"; 
»d  delivery;  «h.  As  to  insurance  and  Lth^reonriitlr"" 

As  to  Payment  (c). 

;fa^Ih/:=^'.i:-,C-.inin 

lading  sent  direct  to  them      At  tho  ...       I  "  ""^ 

been  sent  by  the  phuntiffs  to  ft  •  '""'  "  ^^'"^^  ^^^ 

the  defendants    f^^^^^^^  ^  ^  P"-"^«^  to 


(a)  Calcutta  Cv.  \.  De  Afattos    i-i  T     t  a   u  o  ., 

(*)  f «<.  p.  481 .  '    ^  ^'-  ^-  ^-  ^-  =^^2  ;  33  L.  J.  Q.  B.  .^,^ 

(' 0  See  post,  p.  4N5. 

('')  A'*y  V.  a./..„.„w*,  22  L.  J.  Ex.  4  ;  7  Ex.  cm. 
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In  (inilh  V.  Hose  (a),  in  I8')r»,  the  h«U>  was  <)f  ftvf  tuns  i>\ 
(lil  "to  bo  free  deliveietl  and  paid  for  in    fonrteon   days.' 
The  saU}  was  not  of  any  npocific  oil,  hut  the  seUcr,  who  had 
(til  annwerinj?  the  description  lyiiij?  at  a  wharf,  gave  authorit\ 
to  the  whartiiiger  to  transfer  certain  casks  into  the  defendant's, 
the  bnyer's,  name ;  and  then  sent  a  clerk  with  a  transit  r 
order  to  the  defendant,  and  instructed  the  clerk  to  exchauf^c 
it  for  a  cheque.     The  defendant,  having  got  por-ocssion  of  tin • 
transfer  order,  refused  to  give  a  cheque.      The  clerk  tin n 
returned  to  the  wharfinger  and  ordered  him  not  to  delivi'rtlic 
oil;  but,  notwithstanding  this,  the  wharfinger  did  deliv»r  it 
to  the  defendant,  and  the  plaintiff  brought   trover.      The 
Court  held  that  the  property  had  not  passed.     Willes,  .1., 
said:  "  The  buyer  takes  the  transfer  order,  but  declines  to  gi\f 
"the  cheque:  he  does  not  assent  to  the  appropriation  of  the 
"  particular  casks  of  oil  as  a  fulfilment  of  the  contract,  upcui 
"  the  terms  upon  which  alone  the  seller  was  content  to  make 
'•it"(i). 

Tn  Shepherd  y.  Harmon  (c),  in  the  House  of  Lords,  in  ISTI, 
the  plaintiff,  who  was  a  merchant  in  Manchester,  instnu  ted 
Paton,  Nash  and  Co.,  of  Pcmambuco,  to  piu-chase  for  liiin 
cotton  not  exceeding  1,000  bales.  For  the  purpose  of  carry- 
ing out  the  contract,  Paton,  Nash  and  Co.  purchased  747 
bales  and  consigned  547  of  them  to  Liverpool,  sending  the 
bills  of  lading  for  the  5-17  bales,  together  with  two  liills 
drawn  on  the  plaintiff,  to  their  Liverpool  correspondents, 
G.  Paton  and  Co.,  by  whoin  they  were  handed  to  the 
plaintiff,  who  accepted  the  bills  and  paid  them  at  maturity. 
Paton,  Nash  and  Co.  subsequently  shipped  the  reniaiuinj; 
200  bales  in  respect  of  which  this  case  arose  on  board  the 
defendants'  ship,  the  Olimla,  taking  the  bill  of  lading  to  (.ider 
or  assigns,  and  wrote  to  the  plaintiff  saying,  "  Enclosed 
"  please  find  invoice  and  bill  of  lading  of  200 bales  of  ccittun.' 


(a)  no,lts  V.  Rose,  25  L.  J.  C.  P.  61 ;  17  C.  B.  229. 

[h)  See  also  Shtridan  v.  New  Quay  Co.,  ante,  p.  166,  28  L.  J.  C.  P.  58  ;    I  i  .  1! 
N.  S.  618. 


((•)  Shejilieiil  V.  HurrieoH 


38  L.J.  U.  B.  105  and  177;  40L.  J.  (i.  B.  Us  :  I- 


4  Q.  B.  197  aud  493 ;  5  E.  &  I.  Ap.  116. 
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''""!  '•-  -h"  l;  '".tiff',  a...,„„ W|,e„  ;,'^.„  „;"?,„" 

.. /ii     ;  *  •     ''"**■"•    i«"«»n,   Nash    and    (',>      ,„... 

/'«'/".-.,  on  yonr  account.     We  hand  also  ,h     "dra 

•"  your  goo,l   selves  for  cont  of  the  ,.ott<.„,  to  M-Lh  we 

'  -«  your  proteuion.-     The  plaintiff  retain.!  the     Ul    .f 

ud.ng  an.l  returned  the  <lraft  nuaecepted.     The  d    J  1. 

the  shipowners,  on  being  inde.unified  hv  G.  Paton  an    C  '' 

refused  to  deliver  up  the  cotton       Th.  r  •      .  •    ,  ' 

^>r  the  dei^ndants  l„     i::!.,./        ;t  jf  ^^i  ^^ 

supposing   the   consignor  of  goods   sends   then,    t<.    this 
country   accompanied   by   bills    of    lading    and    b  Is   " 
exchange  which  are  to  be  accepted  by  L  consig^e  o 
the  goods  as  the  consideration  for  the\.onsignmem    tha 
where  the  consignor  .sends  those  documents  direct  ^oth 
consignee  that  ought  to  lead  to  the  inference,  and  only 
properly   lead    to   the  inference,    that    he    intended  The 
consignee  should  have  at  once  the  disposal  of  the  property 
and  possession  of  the  goods  consigned  ;  leaving  to  him   as  a 
jnatter  simply  of  obligation  under  the  contrL,  to  Xn 
he  bdls  of  exchange  accepted,  not  as  a  condition  preoedr^ 
to  the  property  vesting,  but  simply  «s  a  matter  of'contract 
But,  on  the  other  hand,  the  authorities  are  equally  good   to 
my  mind,  to  show  where  the  consignor  sends  the'b  H 

"Iverfo   h  '"'^'''*  '"  '^''  '"""*^>'*°  ^«  ^y  ^i-  handed 
over  to  the  consignee,  and  accompanies  that  with  bills  of 

exchange   to   be  accepted   by   the    consignee,   that    tha 
the  bill  of  lading  and  the  acceptance  of  the  bill  or  bills  of 

u/b.  nf  ^^V'i'rr^r  "T'^^''  '""^  ^•'^^»""i"-  ^'^-^or.  3^77 
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"  exchange  nhould  \h*  coneurrent  pnrtM  of  on«>  au<I  the  huiiii' 
"  tronmiction." 

It  wuH  contended  for  the  {ilaintiiT  that  he  had  heeii  drawii 
on  for  u  larger  Hum  than  was  due  for  the  price  of  the  good.-. ; 
but,  said  Kelly,  ('.  H,,  *'  Ponsibly  he  was  not  hound  to  u(!ce|it 
•'the  bill.  .  .  .  Hut,  at  all  events,  he  had  no  right  \n 
"  repudiate  the  contract  in  part :  if  h-  'id  not  accept  the  bill, 
"  he  could  have  no  right  to  the  gomls. 

In  the  case  of  Mirabita  v.   The  Imperial  (Hlomnu  li<ink{ii) 
in  1878,  the  plaintiff,  a  merchant  carr^'ing  on  business  ut 
Malta  and  ('onstantino[)le,  agreed  to  purchase  umber  frnm 
Phatwm  and  Pappa,  a  firm  of  merchants  at  Larnaca.     When 
Phatsca  and  Pappa  had  GOO  tons  ready  for  shipment  they 
chartered  a  ship  to  carry  the  uhiImt  to  London,  taking  tlif 
bills  of  lading  *'  to  order  or  assigns."     They  then  drew  a  bill 
on  the  plaintiff,  which  was  discounted  with  the  defendants" 
agents  at  Larnaca,  with  the  bill  of  lading  attached.     My  a 
subsequent  arrangement  the  defendants'  agents  returaetl  this 
bill  of  exchanye,  and  u  second  avuk    'niwn  by  Phatsea  ami 
Pappo,    on   Mirabita    Brothers,   of    London,    in    favour    nf 
Corkji,  from  whom  they  had  purchased  the  umber.     Corkji 
handed  it  to  the  defendants'  agents  in  substitution  of  tlif 
first  one,  with  instructions  to  them  to  send  it  and  the  bills  of 
lading  to  London,  and  there  to  deliver  the  bills  of  lading  to 
Mirabitu  Brothers  on  payment  of  the  bill  of  exchange  at 
maturity.     The  defendants  left  the  bill  of  exchange  at  the 
office  of  Mirubita  Brothers  attached  to  the  following  note: 
"  Bill  of  lading  ...  to  be  given  up  against  the  payment 
"  of  attached   draft."       F.   Mirabita  returned   the   bill   of 
exchange  without   having  accepted  it,   but   stated  that  lit- 
would   pay   at   maturity.       The   ship   having   arrived,    the 
defendants  had  the  cargo  entered  in  their  names  ;  and  on 
the  same  day,  F.   Mirabita   called   on  the   defendants  and 
offered  to  pay  the  bill  and  receive  the  bills  of  lading,  but  the 
defendants  refused  to  give  them  up,  on  the  gnauxd  that  thov 
had  taken  possession  of  the  cargo,  and  so  made  themselves 


(t()  Mirallta  V.  The  Imperial  Ottoman  P.auk,  1"  L.  J.  Ex.  118;  :i  Kx.  D.  i*;i. 
See  also  Sale  <-/  Qmds  Act,  section  19(1). 
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liaolr  for  tn'iuht      Ti,  ,  a  t     i 

..... .1.0 .1..W,.,,  ; ",:  ',;;;""■:  v--" "-  vi»»m 

".  Min,l,i,„    ZZnt    'LY'V'' *""'■  ''"•"  ''"■"'«' 

H"'i  of  10^:1  *8;Vv'  ^  '■"■  '••  '^"."'-"".  i"  <h- 

M.0O  ton,  „,„„,h|,.  navll,"    J     .  ''"^•''  *'"•  ''"'"'O- 

^'"ve/u  z,y  337r.;  „,!  1  ;;;:j  v; .«- '•■ 

P>"  of  the  next  month     i,  ,  "^ ' ' '""»  "'  ""■  ''..Hy 

'l.«  C'ompanie,  Aet«  S,„  '    ,  /°"'"""'''  »'""K'.')  that  un.l.T 
"til  the  pet  tton  ha,n         ,""'  '""'"'^'  """"'  '"'J'  P""'""" 

™  a  oonditrp J:^e„,  .  ''?  "":  r-"-"  '™  ™'''  •'^« W 
ht  both  the  C„,,«7  A  '  '  ,  "  ,"*u'  '"  ""••  """  •""'"•er,-, 
•htitwasnotr         '^'^    '  ""''  ""  """*"f  I'"^d»  Wld 

I*  »f  the  er„ce7  H  ""?  /T""  ""  ""•  "-"-^l  «o 
,'»ted  that  tbeZttnSZ      '  "'  ™  """•     "'"  '''  «  '»  b. 

M-^tiou  as  to  time™  „f  ,h.    ^'"""•/•'"•■'''«  ..ny  other 

w /'i"".  V.  ^,v//.y,  8  Com.  C«8.  105. 
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piymont  t<.  l)o  niadc  "by  cash  .  .  .  in  oxchaii^'c  fcr  shipiMnu 
"(l.KMiniciits,"  il  was  held  that  ho  was  iindor  an  (.l.lif,'ati(.n  in 
pay  within  a  roas(.nablc  tinio  after  the  shippinf;  documciiis 
were  tendcnnl  to  him,  and  if  ho  did  not  d<.  so,  the  selhr  \mis 
entitled  to  sell  the  goods  against  him  and  to  rocover  tlic  lu-s 
he  had  thereby  suffered. 

The  general  rule  of  law  in  regard  to  the  relative  obligatiniis 
of  the  seller  to  deliver  and  of  the  buyer  to  pay  the  price  is 
now  laid  down  by  section  28  of  the  Act,  which  provides  tlmt. 
unless  otherwise  agreed,  delivery  and  payment  are  concuii .iit 
conditions,  that  is  to  say,  the  seller  must  be  ready  and  willing' 
to  give  possession  of  the  goods  to  the  buyer  in  exchange  tor 
the  price,  and  the  buyer  must  be  ready  and  willing  to  pay 
the  price  in  exchange  for  possession  of  the  goods. 


Js  to  QiutUtij  Kiul  Couditiou. 

Examples  of  conditions  precedent  as  to  quality  Imv. 
already  been  referred  to  {a)  when  speaking  of  sales  mi 
approval  and  by  sample. 

lu  Lorijmer  v.  Smith  (/>),  in  1882,  the  defendant,  the  buyw. 
had  contracted  to  buy  two  parcels  of  wheat  by  sample,  one 
parcel  beirg  700  bushels,  the  other  1,400.     The  buyer  (alltJ 
to  inspect  the  wheat  in  bulk,  and  had  the  right  to  deiiwiiil' 
immediate  delivery  if  he  wished  it ;  but  the  plaintiif  W(  " 
not  allow  him  to  see  the  larger  parcel,  although  he  allewdll 
him  to  inspect  the  smaller.     The  defendant  then  declined  t^ 
take  any  of  the  wheat.     Some  days  afterwards,  the  plaiutiJl 
told  the  defendant  he  might  inspect  it,  but  the  deleii(l;int| 
declined,  and  obtained  a  verdict.     The  Court  refused  a  ikwI 
trial,  Abbott,  C.  J.,  saying:  "  By  the  usage  of  the  place,  tliej 
"  buyer  had  a  right  to  inspee*  the  wheat  in  bulk  ;  wliidi  if 
"  so  reasonable,  that  without  .;ny  such  usage,  the  law  wi 
"  give  him  that  right." 


(a)  Ante,  p.  209. 

(h)  Lorymer  v.  Smith,  1  B.  &  C.  1.      See  also  Ifowe  v.  I'almer,  m  ls.i(>,  o  I 

Aid.  321  ;  ante,  p.  30. 
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...  «iw 

Xcr :::;;:;-. -'/i:-'™  ;rt::;:T^':;- 

ance  are  in  reality  thoso  f,.,. ,.  i  •  i   /    ,  '  '""^  iiocjej.t- 

offered  t.,  sell  ^oodlnrlev  h' 1  -i  '  ^'"^  ''<'f'<''"lants 
I'ut  for  fine  1,:^  •  t  '/l  ""/''""^f  ''-^Tte<I  tlu-  oftVr, 
l-Hev.     The  i  u-v  f^n        ^^^^,^"''"»^«  ^'^elinod  t<.  deli^er  fine 

There  can  be  no  doubt  that  i  tl  ,  i  T  ''"'  ""  ^■'^»^'•"'•^• 
fine  barlev,and  good  Ini^ev  h  M  '  ''"'  =^  -"^-nor 
-f  not  have  beL  tJ^Z  1:1^,^'''''^  ^"''  '"•.>- 

In  I'^'ftitt  V.  mtcheUU),  in    1X4'/  t,       ,  •    •. 
^•'--r,soldbyanetionto    ^def  nd;     :  ^'"';!'^"'  '•'"  "- 
to  I'o  paid  for  before  delivery      T  '  •    ''"'""'•'  "*"  ^"••"^'^' 

IH''-  yard.     The  defendant?;       ,  '^'''"'  '''''"  "^  ''^  """•'• 

^-- doing.  ;::ts^;;^^-^^^ 

to<.  ,nueh,  h<  l^'dd  t  e,S  rf  '"^  '^^"  ^''"^^  "I"-  to  pay 
contested,  and  the  Court  hed       fh  1''  P''^''"""*  ^^"« 

Kv.".  .'fuse ;  "r;  r^r  ^^'^^^  ?'^  ^'"^'^'""-^  ^^- 

''''^'^'  ""  ^^^    ground    that  it  did  not 

('')  «ee  Sale  of  Goods  a";  s  .•m-M  ^^'^  ■*"*  =  "  ^^  *  ^V.  ;n7. 
(<■)  Hutchiinw,  V.  /A,„-(rr.  5  M.  &  W   vn 
('/    Petmx.Mitrhell   12  T     T  P   n„ 

"'"  -  *-ar.  &  Kir.  i^j. 
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correspond  with  the  warranty.  The  contract  was  for  a  car^M 
expected  by  the  ship  Sdrah  "quality  warranted  equal  tn 
"average  imports  from  Ichaboe,  .unl  in  sound  and  merchant - 
"able  condition."  Cresswell,  J.,  directing  the  jury,  suiil : 
"  It  is  tnie  that  this  was  a  contract  for  a  specific  cargo  ;  but 
"  it  had  not  been  seen  by  the  defendant ;  and  I  think,  tlierc- 
"  fore,  that  before  accepting  it,  he  was  entitled  to  look  at  it, 
"  in  order  to  see  whether  it  corresponded  with  the  terms  of 
"  the  warranty  or  not;  and  that,  if  it  did  not,  he  was  entitl.d 
"  to  reject  it  "  (a). 

In  Bull  V.  Robinson  (h),  in  1854,  the  defendant  refused  U> 
accept  iron  which  was  perfectly  good  when  despatched  from 
Staffordshire,  on  the  ground  that  it  was  not  in  a  merchmit- 
able  condition.  It  had  suffered  a  certain  amount  of  deti'iio- 
ration  by  rusting  on  its  way  to  Liverpool.  The  Court,  on  tlic 
motion  for  a  new  trial,  was  of  opinion  that  if  the  deterioration 
was  necessary  and  unavoidable,  the  defendant  must  accept. 

In  NicJiol  V.  Godts  (t),  in  1854,  the  plaintiff  had  sold  to 
the  defendant  "  the  Ave  under-mentioned  parcels  of  foreign 
"  refined  rape  oil  .  .  .  warranted  only  equal  to  samples." 
The  defendant  accepted  part  of  the  oil,  but  refused  to  tuke 
the  residue,  on  the  ground  that  it  was  not  foreign  reiined 
rape  oil,  but  a  mixture  of  hemp  and  rape  oil.  The  samples 
consisted  of  rape  oil  adulterated  with  hemp  oil,  and  the  oil 
tendered  corresponded  with  the  samples,  and  on  this  ground 
the  plaintiffs  contended  that  the  defendants  were  bound  to 
accept  the  oil,  although  they  admitted  it  was  not  foreign 
refined  rape  oil.  The  jury  found  that  there  was  no  usage  in 
the  trade  that  rape  oil  meant  a  mixture  of  rape  and  hemp  oil, 
and  found  a  verdict  for  the  defendant,  which  the  Court  re- 
fused to  disturb,  on  the  ground  that  the  thing  tendered  must 
answer  the  description  of  it  in  the  contract  as  to  its  character. 
Parke,  B.,  said,  "  The  warranty  affects  only  the  quality,  but 
"  not  the  nature  of  the  article  itself." 


(u)  See  Sale  of  Goods  Act,  s.  34  (1). 

(i)  Bull  V   Rnhineim,  '1\  L.  J.  Ex.  16.'j;  10  Ex.  342. 

(,)  A'jV/ir;/  V.  <huiu,  •i.A  L.  J.  Kx.  314:   10  Ex.  191. 
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large  quantity  of  Calcutta  linseed,  tale  quale  at  the  !? 

"•arrant,.     The,.  „.,„  eviUonce  .hat  ll  t      a  j^  "L  Z 
»un.r,-  oontams  about  two  or  throe  per  eont.  of  1  r  L 
Hut  accordmg  to  the  plaiutiff'.  evideLc  tho  Z.uT       ,■ 

plaintiff,  and  on  L  Itionl  Tu^' S  "thef  IVu 

r^:\;::ra-;hTt^-:^rT^ 

:a^-  .i«ch^,uM  he  £.: -l  ZtUT i^: 

Ju:utLr'l^i'i.r-7  -  -«»«  V  the  h„,er 
t  \  ^T    "^  conn  act  was  for  a  careo  of  4()fi  fnnc 

^;.  50  tons.  The  ^':z'zzvs:vz 

»h.ch  consisted  of  285  tons  of  Laronx  and  U<)  J  I  ,^ 
a»d  „„  Araean  Neereusie,  on  the  gTonnd  th„t  it  .        T' 
««.  of  Araean  Neerensie,  and  thf  cl  ^^'^ZZ,: 
oa.gowaswhaMvould  substantially  satisf,  the  g^^.^l 

W  ir.W,r  V.  Sc*,7fa(,  25  L.  J.  C.  P.  89;  17  c,  B  m 
,S)  l^eJ,  ,.  mt^.  25  L.  J.  Ex.  32«,  1  H.  «  N. In. 
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"of  a  carpo  of  A ra can  Nccreiisie  rice,  wc  think  that  tht 
"  plaintiffs  could  not  have  been  bound  to  accept  it "  .  .  . 
"  and  if  the  plaintiff  would  not  have  been  bound  to  accept 
"the  car^o  brought,  the  defendant  was  not  obliged  tn 
"  deliver  it,  for  the  contract  must  be  mutual  and  reciprocal." 

Bonucrman  v.  Mhite  (a),  in  1801,  was  an  action  brought  \<> 
recover  the  price  of  hops  delivered.  The  plaintiff,  Avho  was 
the  seller,  had  alleged  at  the  time  of  the  sale  that  there  Wiis 
no  sulphur  in  the  hops,  which  in  %ct  was  not  true,  as  sulphur 
had  been  used.  It  was  admitted  that  the  defendants  would 
not  have  bought  the  hops  if  they  had  known  that  fact ;  and 
although  the  hops  delivered  corresponded  with  the  sample, 
the  Court  held  that  the  defendant  might  refuse  to  pay  tli(> 
price,  on  the  ground  that  the  stipulation  thtit  no  suljihur  had 
been  tised  amounted  to  a  condition  that  the  hops  might  lie 
rejected  if  sulphur  had  been  used  ;  it  was  the  condition  upnii 
which  the  defendants  contracted,  and  Erie,  C.  J.,  said:  "  Wc 
"  think  that  the  intention  appears  that  the  contract  should  be 
"  null  if  sulphur  had  been  used." 

The  case  of  Josling  v.  Khujsfonl  {b),  in  1863,  is  a  striking,' 
illustration  of  the  distinction  between  a  condition  precedent 
and  a  warranty.  The  seller,  who  was  the  defendant,  was 
sued  in  one  count  for  not  delivering  oxalic  acid  according  td 
contract,  and  in  another  count  for  breach  of  warranty. 

liefore  making  the  contract,  which  was  entered  hito  by 
correspondence,  a  clerk  of  the  plaintiff's,  with  the  defendant, 
had  examined  both  samples  and  the  bulk  of  the  oxalic  acid, 
and  considered  it  of  good  quality,  and  fit  for  the  purpose  tor 
which  it  was  wanted.  In  one  of  the  defendant's  letters  t<i 
the  plaintiff,  he  said  ;  "  As  regards  the  strength  of  the  oxalic, 
"  your  friend  having  already  examined  the  bulk,  we  decline  ii 
"  resi)onsibility  in  this  respect."  The  substance  which  was 
delivered  was  analysed  and  found  to  ccmtain  10  per  cent,  ef 
sulphate  of  magnesia,  and  it  was  proved  that  the  presence  of 


(a)  llaiuierm.in  v.  White,  31  L.  J.  C.  P.  'J8  ;   10  C.  B.  N.  S.  8H. 
(/-)  Jodiiii/  V.  Kin<isfiir<h  .'32  Ii.  J.  C.  i'.  94 ;  13  C.  B.  N.  S.  447  ;  discussed  in 
Mudji  V.  Oreijsuu,  3S  L.  J.  Ex.  V2  ;  (l86!s),  L.  K.  4  Ex.  49  at  p.  56. 
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•i.«  i»„i,  .,,,11     ,  ,,„  j„,^,^.,^,j      ___^,_.^ 

<■»«  «s  incd  by  Erie,  f.  J.,  „h„  directed  the  jury  th„t  there 
.a,  no  ev,de„co  o(  „„,■  „,,rr„„ty,  h„t  that    he   drf  „d«u, 
0.  dd  .,„  y  p..rf„r,„  hi.  ,,a,.t  „f  ,he  e„„t,.„et  by  delivS  « tfe 
.huh,    ,„   c„,„„,e«iul  h,ngt.,ge,  „,ight  properly  be     dd 
c..me  ,™,er  the  de„,„„i„„ti„„  „f  „.„^ie  H     Cp     ,ttiff 
.he ,  obt„„.ed  a  venlict.     And  „„  the  motion  for  a  „«v    ri " 
on  the  gronnd  of  misdirection  which  the  C'on,-t  Tt       , 
|.|.,    holding   , He  direction  to  have  V.:,'     ' proX  ' 

l..nt  gnardcd  hnnself  against  contracting  that  the  thi  .^ 

"  1 :  ,;:;ct''::r:f;r'''''^'  "r  ■""  ^"'^^ '"  -^^ 

contract  ui  any  other  way  than  that  it  was  a  part  of 

o\alic  acid  uf  cominerc-e." 

IIoi)kins  \.  Hihhcovh  (,i\    in    l«r« 

::;ari:;r:^S'^:;;,f::----^-' 

-»io  by  the,,,.     AftcrS,towd;,.rr;;ir    '•thTh',   ■,,:: 
»«•  -  «.an,pe.l,  an,l   .-onnnnnicateu  this  to    he  ifr  Z? 

fat  .t   was  not  stamped   according  to  .^^0:      Thi  ^^"^ 

M'^und  that  the  "  S  .<r  u  "  ?        '^<>nnact.     Ihe  jury 

.uar  me      b.  &  H.  '  was  not  material.     The  nl-nnfiff 

:pact   f.  iron  of  a  p.:ieui;;t.dA:^^^ 

knu..!  quality,  and  that  the  plaintiff  t;nd  red  the    rH  , 
•for  which  the  defendant  contracted  "  "'^'''" 

^''^^^^I'lZlJ^^  was  to 

(«)  /%>*<•«.  V.  yM./„...A-.  32  L.  J.  C.  p.  ,54  ;  14  C.  B  nHJ 

;";  Itl/!u7ttU  V.  AltililMH,  19  C.  h.  N.  S.  351. 
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(lelivfcr  oOO  piculs  of  cuttou  in  the  month  of  Juin'.  Tlif 
pluiiitifi's  tendered  287  bales  by  one  ship  and  20  bales  l.y 
anotlier.  The  defendants  refused  them,  and  the  matter  ^vils 
referred  to  arbitrators,  wlio  found  that  the  287  bales  and  f. 
out  of  the  20  bales  were  not  in  a  merchantable  conditinn 
It  was  proved  that  in  contracts  like  this  the  seller  mif,'Iit 
deliver  in  several  quantities.  The  jury  found  that  the 
plaintiffs  were,  at  no  time  in  the  month  of  June  able  tn 
deliver  niori!  than  lo  bales.  The  Court  sustained  the 
verdict  for  the  defendant.  The  report  is  not  a  very  full  mv, 
but  it  would  appear  that  if  the  plaintiffs  had  diiring  tlif 
month  of  June,  while  there  was  still  time  to  tender  the  rest, 
tendered  the  15  merchantable  bales,  separated  from  the  ', 
nnmerchiintable  ones,  the  result  might  have  been  different. 

In  Moiyan  v.  G(ith{n),  in  1805,  the  contract  was  to 
deliver  cotton  in  a  merchantable  couditiim,  "  the  damaged,  if 
'any,  to  bo  rejected,  provided  it  cannot  be  made  merclimit- 
"  able.''  It  was  held  that  at  all  events  the  bulk  must  be  in  ;i 
merchantable  conditi<m  when  tendered,  and  that  it  was  not 
sufficient  that  it  might  be  made  merchantable. 

In  XirholsoH  v.  BnulfiAd  Union  {h),  in  1806,  the  defendants 
had  ordered  70  tons  of  Ruabon  coals.  The  plaintiff  delivered 
one  parcel  of  15  tons  of  Ruabon  coals,  and  the  next  day  a  paml 
of  7  tons  which  were  not  Ruabon  coals.  He  shot  tlio 
second  parcel  on  to  the  first.  Aboiit  6  tons  were  consmned 
before  the  inferiority  was  discovered.  The  Court  held  that  the 
defendants  could  not  be  called  upon  to  pay  for  the  unconsunud 
remainder. 

Azi'mar  v.  CnHeUfl  (f),  in  1867,  was  an  action  against  \h 
buyers  for  not  accepting  certain  cott(m  The  facts  as 
appearing  in  a  spcv  ial  case  were  that  De  Souza  and  Co..  of 
Madras,  had  consigned  to  the  plaintiff  128  bales  of  cotton 
marked  ir,  sending  a  sample  at  the  same  time,  but  by  nvei- 


(a)  Morgan  v.  Oath,  34  L.  J.  Kx.  165 ;  3  U.  &  C.  748 

(fc)  McLhon  V.  BradfiM  Unum,  35  L.  J.  Q.  B.  176  ;  L.  11.  1  Q.  B.  ..■-'O;  .  H. 

*  ^^)^Azimar  v.  CmVa,  36  L.  J.  C.  P.  124  ;  36  L.  J.  C.  P.  263  ;  L.  R.  2  C.  P 
431 ;  L.  R.  2  C.  P.  677. 
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" '•/--'.    from  >fa,I.-a:.      Si"'''"'  '"   '^"•"'-''  1- 

'•"^f"»  tun.cl  .„.t  t,.  1,/.  ;.  '        ;'";'"">'^-^' ^^  ''«  made."     The 

i"  ■•.ccordanoe  with  ft  si,.        T  T^  '''''  '^'^^^^^--  uot 

-•'--Tin  thei..  !^„'  ;  ..  "'r^'"'^  -,ui.eddi^...e..t 
l'I">»tiff  that  this  Mas  ,  s.lo  f  -i  ?'•:  "•"'*'"^^"*'  *■•"•  ^1'^' 
-n.nty  supenuhl  I  ^nt  i  ^r  n  ^  ''^''^^  "^  -^^-.  -ith  a 
^'--•»Pl<S-dthatit  as  ,o  ::'?  '\"^'"'  "^  'l-'i^v  to 
t'>''f  f'^'^c...tt,m.sho,.M,,eIo,!  Cf  «^^^^^  '"  "  ^'^^'"'^^'••" 

'•="'  not  pa.ssed  to  th..,n  and  t  1  t  ''  '""^  '''"  ^•^""l'^^^'^^' 
'li«^-nco  iuvah.oto^:e  t'n  /^'"^  "?'"  "'^  ='  ^^^ 
^'-'-.  1>utan  o.senti,U  ,H^^:;'^;f^'^""'^-^'-«"-anee 
^-"f'-aot  was  for  „ne  tin,..  ,  ,  .  "  ^^o  species,  so  that  the 
An.l  this  j„d^>n.ent  m  .s   S.       i '''  ''''''^^^  ^^"ndere.l  another. 

''J»'.mher(.).  '  '  ""'^  '^^^•'^'  J-'  "»  «^«  Exehe^ne; 

-"tothedefe.ula,ul(;\;.s  of  t  '  I'  i!^^"';^«  ••*--!  to 
"*'tho,„.  There  was  a  conflict  T  -f"''"'^  ^""^  "  ^"•"Pl'^' 
f'.''^- place  at  the  .sale  the  do  'f  '"^'"''  '''  '''  ''^'''  ^'^^^ 
*-l  offered  ohi  .nZ '  ^  ^''^T ^"^'"'^ ''''''''' ^^-^'^f^ 
"••W-'had  beenu  i  ^^T  ^^'''^'''^  '^'''  '^^^  ^^ord 
f  -  the  det^nch.:  Lo  t^':;;:f  '^^^---^  t^-  <'ats,  and 
t''^' I'laintitf  to  take  them         I       "  •''''"  "^"^^' '^«  ^'^-'quested 

""•  ^i^e  ph.i..tiff  ^i!;::'!.::!!;'^-^' -h-'^  ^- deeii^^^^ 

tlu 
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There  Mere  two  questions  to  l>o  decided  in  this  oiise  ;  the 
first  was  whether  the  word  "  old  "  had  heen  used,  f.  r  if  so  it 
was  a  condition  precedent  to  the  buyer's  obligation  tu 
receive  the  oats  that  they  should  he  old;  and  the  second 
question  was  whether  there  was  any  contract  at  rll.  On  this 
point  the  case  has  already  been  noticed. 

In  JhilbutI  V.  Hichou  (a),  in  1872,  there  was  a  snU;  by 
sample— the  sample  itself  containing;  a  hidden  defect.  Tlir 
plaintift's  in  London  had  contracted  to  purchase  30,000  pairs 
of  shoes  equal  to  samph"  from  the  defendants  in  Northaniptun 
for  the  use  of  the  French  army.  The  defendants  deliveiv,! 
parcels  (»f  shoes  at  FenniuK's  Wharf  in  Lond(»n,  and,  on  cnttiiiir 
some  of  them  open,  it  was  foinid  that  some  contained  pap.r 
in  the  soles.  The  defendants  then  Mrote  a  letter  to  the 
plauitiffs,  afjreeinp;  to  take  back  those  shoes  which  sh<ml«l  !»■ 
rejected  in  consctpience  of  their  containing  paper.  The 
defendants  then  delivered  other  parcels,  making  io  uU  12, yj") 
pairs,  which  were  inspect<'d  by  the  plaintift's  .md  ])aid  for,  iiiul 
12,22o  of  these  were  then  sent  over  to  Lille,  where  they  w<iv 
rejected  by  the  French  (government,  as  they  were  found  to 
contain  paper  tillings  in  the  soles.  The  plaintiffs  tlini 
declhied  to  receive  any  more  shoes,  and  recniested  the  dc 
feudants  to  take  the  shoes  already  delivered  and  to  retiu'n  the 
purchase-money.  The  defendants  offered  to  take  back  ;ill 
those  which  contained  paper,  but  this  could  only  be  ascer- 
tained by  cutting  them  open.  The  sample  shoe  was  ciu 
open,  and  it  was  found  to  contain  paper  in  the  sole.  At 
the  trial  the  jury  found  that  both  the  shoes  delivered  iiiid 
those  ready  for  delivery  were  not  equal  to  sample,  and  tlmt 
the  defects*  could  not  have  been  discovered  by  any  inspection 
which  ought  reasonably  to  have  been  made  by  the  plaintiff-. 
The  defendants  contended  that  the  plaintiffs  had  accepted  tlic 
?hoes,  and  could  not  now  return  them,  and  that  the  plaiiitit^>' 
remedy  Avas  damages  for  breach  of  warranty.  But  the  ( 'oiirt, 
consisting  of  Bovill,  C.  J.,  Byles  and  lii-ett,  J  J.,  held  that  \h 


iilcreil. 


(„)  Jh.lhutt  V.  Ii;ds<.u,  41  L.  J.  ('.  1".  -J'iH;   T,.  -R.  7  C.  P.  438  ;  con.nI, 
Drumm.nd  v.  la,.  Iv.jex,  06  L.  J.  H.  B.  56a  ;  (1887),  12  App.  Cu.  284,  at  i".  l'-'- 
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»«   tlio  niioo  ulrnKlv  „.„•,.,',,  """"'•"'."■'  wll 

i-ui- ...,.  .vh„^. ;  't ; ,  ''.;r;„  '!'*  "■'„•""  "*""-'»• 

I.iil.'.     JL.tonii...  i„  ,|,r,  ,  '  "'"■  ""'  ''""■■<1«1  f" 

-  T-e  ,w,.c.,.  *..:;^.2:'  ■;;.;:, ^;:t,;,','-'.  •'••  -»'■': 

■•"f  «.ro  ,„■  skill    ,'",.■''•'  '"'■"'■•''''"''''I'l'-- '■•'<"r'-i« 
■■".•o..«.n-  i.u.ffl    ,.;„'"•""  "".'"   '"""'""•      %»''^' 

■■-uuf„rt,„.„  wi, ..  „  ,°v ;  •  ""• "  ""•'"•  ""'■«••  "•■ 

:!""-'i™i  '■««■.  ...an  „o  ,•„.„„.,'„."''  '"•• "'  ■;:;  ■■•»- 

••  iiisiRx-tK.ii  at  TJii,.  I,..:, ,„  ,'     .,         '  '"';  •  •  •  •  the  m,l 

••".0  that  .ueh  inlc        t;^'  ?"  "^•^^••'^^'•'"'  ^^  soom.s  to 
•whoso  acts  th     1  f    Zt  •■         ''"'  ''^  ^he  person,  f... 

•the  first  i,4    1'       :     j;*^  r  H  ^''''  ^"'^^^^"^^^^  ^'^- 

nn  '  I  '"'"Od  t(»r  bv   the  f'Ontrir.f   "/     \ 

"'"'"^-  =•  •""^^•-•^  ''f  sal.,  is  .xpressJl.     th'  '"     '•' 

'«'/"'"•.     Kx..i,t  in  oasos  of  fraud   the  b-  u"'""  '"'■'"' 

"»"   nsk   nnh.ss  th.r.  h.s   C n  i'    ^"''^''■'^■^ '''  ^''^ 

'it'--  express  or  to  be  in  i ij ^   .  '  h'"''^""  ''^  -"-"^y. 
^'ile.    The  rubs  ivl-.ti,,..  ,  '  '•"■^•""^^tanees  of  th.. 

■■'-ioni4'o;^:t;:^^i^^^^^ 

"  1 1  \  wi,        ^1    ,  ^"uus  Act,  AVliieh  provides  • 

1 1 .  j  \\  hero  the  buver,  oxnrosslv  nr  1».  •      i  •  ' 

I  ••,^-.Is  a.,  re  M  ir  d     o  .    t  ^T     '"  "'  ^'""^""^  ^^^^  ^^'^"^'^  ^he 

Am  oi  judgment  and  the  iroods  nro  of  ..  A^.      ■  .• 
r"'"<'»  't  is  in  the  course  of  the  sellerVl  ^^^^^'"I't^'^' 

•(-i-ther  ho  be  the  manufacture  or tt     7"'"  '""^^^'"^' 
•  <->'"liti-n   that  the  ..oods  shall  l!!  ^'     T? ''""  ^"^'^^^ 

. J^ooous  shall  be   reasonably  fit  for  such 
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"purpose,  provided  that  in  the  ctisoof  u  ooiitract  for  the  mU' 
*'  of  a  siHJcitied  article  under  its  patent  or  other  trade  naiiu  , 
"  there  is  no  implied  condition  as  to  its  fitness  for  any  particiiln 

"  purpose : 

"  (2.)  Where  goods  arc  bought  by  description  from  a  sclhr 
"  who  deals  in  goods  of  that  description  (whether  he  be  tli- 
"  manufacturer  or  not)  there  is  an  implied  condition  that  \\u- 
"  goods  shall  be  of  merchantable  ([ludity  :  provided  that  if  tli.' 
«'  buyer  has  examined  the  goods,  there  shall  be  no  implied  «  nn- 
"  dition  as  regards  defects  which  such  examinaticm  ought  tn 

"  have  revealed  : 

"  (3.)  An  implied  warmnty  or  condition  as  t»»  quality  .a- 
"  fitness  for  a  particular  purpose  may  be  annexed  by  the  iisig. 

*'  of  trade. 

"  (4.)  An  express  warranty  or  condition  does  not  negativt  u 
*'  warranty  or  condition  implied  by  this  Act  mdess  inconsistent 

"  therewith." 

This  section  supplies  the  exception  to  the  maxim  f<ir,vi 
emptor.  In  Jirown  v.  Eihjiiujton  (<i),  in  l^^il,  Erskiii.-,  J., 
stated  :  "  When  a  party  undertakes  to  supply  an  article  Imi 
"  any  particular  purpose,  he  warrants  that  it  shall  be  lit  and 
"  proper  for  such  purpose.  If  a  purchaser  hiniself  selects  tli. 
"  article,  it  has  been  held  that  the  mere  fact  that  the  viiului 
"  knew  the  use  for  which  it  was  designed  will  not  raise  an 
"implied  Avammty,  because  the  skill  and  jaclgment  <.t  tli( 
"  latter  are  not  relied  on  in  making  the  purchase  "  (^)- 

In  Chanter  v.  Hophina  (c),  hi  1838,  the  defendant  sent  tin 
plauitiff  a  written  order  as  follows  :— "  Send  me  your  piitnit 
"  hopper  and  apparatus,  to  tit  up  my  brewhig  copper  with 
"  your  smoke-consuming  furnace."  The  plauitiff  accordiu-lv 
furnished  the  desired  article,  but  it  was  found  to  be  us,.K>' 
for  the  purposes  of  a  brewery,  and  the  defendant  lefus.d  L 
accept  it.     In  an  action  for  the  price,  it  Avas  held  that  tli.P 


(a)  liroivn  v.  Edyinytvii,  2  M.  &  G.  279. 

(b)  See  llandull  v.  Nen-som  (1ST7).  2  U.  B.  D.  109  ;  J<wes  v.  liru/ht    l^.!t. 
Bing.  533  ;  Slirpherd  v.  Pylms  (1842),  3  M.  &  G.  868  ;   PrxmrnM,.!  v.  I  r,.  h.f^lj 
56  L.  J.  Q.  B.  863  ;  (1887),  12  App.  Ca.  284. 

(c)  Chanter  v.  Ho}'kin«,  4  M.  &  W.  399.  ■;/) 
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'7."'"  "'■*-  .I,,.-  p,«  „'•„";,*■•'•';•'"■"  ''»vn«  ,„.fi„..,i 

Ih"'  liinclii,,,,  '^"'  "'  ""■  "'"'nret  l,y  .supplying 

In  (iuftliiici-  V     ^  'r        / 

,'T  "'""•••  "ilk  iwm  *.'toV,Id;,;^*f''«,'>""'''"'«1 1^ 

■■"-"'-"k."  l™,  kii,*,;  :,'';:  ''™"»"""'i„„  „f 

»'"  '!■"(,  in  th,.  al«,,,c,.  „f  „„v  t  ;.  "'■'"'''  ''"'K'"""- 

f -"W  .weiv,..  „  «.l,,,w,:„;  1^  :""™"'  ""■'  ">«  im«.,„,,.r 
'"»i;«'"'R  tlK.  e,.,„„„„,i,,,X ';.»■-  ■'"  »PI».uu,y  „f 
S';:'l"  ■■(  lu»  o,n,  ma„„f,„  ;„„",*  '""'"""k™  '"  »upplv 

*«  '"•>■<■.•  «  pr,.»„,„od    ,,7,  ^.  "I'P"" '.V  of  i„e,K...,i„g 

fe,.',j„ag„„,„,,,„:^,;''«         "K  OH  .1.,.  «,.„«,„  of  „f„' 

"■Y-llev  „,„„  iK,  pro,u„L, ,  '     ;'''™  8";*  '>'  »  cl.,,,  „„„ 
«h  Roods  (,,|.       *^  '"  ''•»-  »  siwial  knowledge  of 

I    In  sales  hv  siininlo  .,.  u      , 

«W-     Tins  , abject  I  t.h"r''''™  "•"'  ''^™  '^ 

■■*"ei«a™;sx',::l:4rt™r*"" 

■' '-'•)  In  the  ease  of  a  "  LT/r  " '7''""' '"  "■«"»«• 
■•la)  There  is  .,„   ;„,„,,'" *'''' ''.V  simide— 

"'">"' «-i,h  , he  s^'lp,,^;}"""""'-   "f  »'"P>.ing   ,he 
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"(c)  There  in  an  implied  «(»ii(liti«tii  that  th<'  pxitls  f*hall  ii. 
"  fn'o  frtnii  miy  detV-crt,  niuU'riiig  th»-m  uuiiu'ichiiut. 
'*abh»,  whirh  wrnUl  not   ho  apparent   on   reaHonal.l. 
'•  exaininution  of  the  wnnph'  "  (<»). 
In  I'ohmjlii  V.  l>ri,,l  MilL  Co.  {/<),  in  l'.»04.  there  wan  a  pin- 
vision  in  a  eontract  of  sale  hy  saniph'  in   these   t»'rnis,  "'puv- 
"  nient   to  he  made  in  eanh  in  London  on  the  arrival  of  thr  ' 
goods    "aj?ainst   nhippin;^  or  railway  d<Mnin«'nts."   an<l  iIm 
questi<<n  wuH  wliether,  in  view  of  that  ehiiiHe.  the  huyers  \m  iv 
entitled,  ns  a  condition  precedent  to  pjiynient  of  the  prin .  t,, 
have  an  o}»portnnity  of  comparing  the  hulk  with  the  sanipir. 
It  was  held  hy  Keiniedy,  J.,  that  hy  the  express  term   of  tin 

contract  the  hnyers  wjtc  hound  to  pay  on  arrival  of  the  a K 

and  pntduct'on  of  the  documents,  although  they  would  «iill 
have  the  rif?ht  to  reject  if,  on  suhseiiuent  examination,  it  \\;is 
found  that  the  hulk  did  not  correspond  with  the  sami»l«'. 

In  certain  cases  (.)  if  thohnyer  does  not  sipiify  his  aiiprnMil 

or  acceptance  to  the  seller,  hut  retains  the  g(»ods  without  ji:i\  iiii: 

notice  of  rejection,  then,  if   a  time  has  heeii  fixed  f-.r  tin 

return  of  the  goods,  on  the  expirati<tn  of  that  time,  and  it  ii-. 

time  has  hceu  fixed,  on  the  expirati<m  of  a  reasonalde  tinu 

(which  is  a  (luestion  of  fact),  the  property  passes  to  the  huytr. 

In  regard  to  sales  hy  description,  secti<»n  13  of  the  Snli 

of  (t(»ods  Act  provides  that  there  is  an  implied  condition  tlmt 

the  goods  shall  coi-respond  with  the  description  ;  and  it  tlio 

sale  he  hy  sample,  as  Avell  as  hy  description,  it  is  not  sutti.  iint 

that  the  bulk  of  the  gotnls  coiTcsponds  with  the  sample  it  tlu' 

goods  do  not  also  corresp(md  with  the  description. 


'J28;  (1H72),  L.  R.  7  C.  V.  4.'J8;  but  cf.  Ilei/north  v.  Hutchinaon,  'M  I 
270;'  (lK<i7).L.R.  2  a  B.47;  PoleiKjhix.  l>ru<l  Milk  r„.{mn),  lOCoiu. 

(fi)  Ifeilhidt  V.  IliiUmm,  >tiii>rn  ;  Mmli/  v.  (irrysoii,  38  L.  J.  Kx.  IJJ  ; 
L.  E.  4  Ex.  49  ;  Drummuml  v.  Van  Inyni,  56  L.  J.  U.  B.  563  ;  (1SS7  . 
Ca.  2H4. 

(/,)  I'olniyin  v.  Dried  Milk  Co.  (1904),  10  Com.  (.'as.  42. 

(r)  Salo  of  Goods  Act,  s.  18,  rule  4:  see  Hn-erlrtj  v.  Li„e,.hi  'it,.^  I. 
in  1H37,  6  Ad.  &  El.  829  ;  Afo->»  v.  Street,  in  1851,  20  L.  J.  Q.  B.  107  ; 
493  ;  Hull  V.  Ihrker,  in  1879,  48  L.  J.  Ex.  369 ;  L.  B.  4  Ex.  D.  279  ;  ' 
rhatnmi,,  in  1872,  L.  R.  2  Sc.  Ap.  250 ;  Saxdera  v.  Jai,m<;,,  in  ls4S, 
Kir.  537;  Re  Walk.rs  ar.d  Shan;  73  I..  J.  K.  B.  325;  [1901]  2  K.  Ii 
custom  in  such  cases;  and  Sale  of  GoodB  Act,  s.  35. 
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liff  <..  I.nv,.  I,,,,  IvT',  '"'■''  "■'"  "''"'"'  '■>•  "'"I'lai"- 

.■i.lc  by  ,l,.si.,.i|,ti„„  „ill,i„  ,|„.  ,„  1        "  '""■  ''"•  » 

-r"',|„„„l  ,vi,l,  ,|,„  ,i,,„.ii,(i'„,  """■'"'"■  ■'*'"'"''' 

0  inths  ,,,i,,p„d  ,„„...,.  „a.  c.„„„,.,.e :!,,;;,  ":;;■'••;: 

till-  -poclhoatioij,  n.).-  iommoi-,i„llv  „•;,]  .    .   '  '  "'.     "''""t 

prtio,  prior   (a  the   .,„„!   !  *   '''""-'   '"•'»™»   «ie 

»".!  .hat  thc■^.  ,va,  °    » >-" W  m  «.otiou  14  of  th.Ao,, 

'■"  "■"""•"  '■  <■'■'">■ «"  !'/-,f B^.st  ci™';,  -■»- i-  "• 
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untltn-  its  patent  or  other  trade  name  within  the  meaning  ..} 
the  proviso  in  section  14  (1)  (a). 

In  /V/V*/  V.  Lnst  (h),  in  11)03,  the  pUiintiff  went  to  ;i 
chemist's  shop  and  asked  for  a  hot-water  bottle,  and  was 
shown  a  hottlc  which,  the  defendant  said,  woidd  not  staml 
boiling  water,  but  was  meant  for  hot  water.  The  plaiatift" 
purchased  it,  and  some  days  afterwards,  when  it  was  being 
used  by  his  wife,  it  burst,  and  she  was  scalded.  At  the  trial 
the  Judge  found  that  the  plaintiff  had,  when  purchasing  tlif 
bottle,  sufficiently  made  known  to  the  defendant  the  particular 
purpose  for  Avhich  it  was  recpiired,  so  as  to  show  that  ho 
relied  on  the  skill  and  knowledge  of  the  defendant,  and  that, 
in  consequence,  there  was  an  implied  condition  (or  Avarranty) 
that  the  bottle  was  fit  for  the  purpose  of  holding  hot  water. 

In  Frost  V.  The  Jijleshnrii  Dninj  Co.,  Ltd.  (c),  in  190-5,  the 
defendants,  who  were  niilk  dealers,  supplied  the  plaintiff  with 
milk,  together  with  a  printed  statement  that  the  milk  Avas 
free  from  the  germs  of  disease.  The  milk  sui)plied  contained 
typhoid  germs,  in  (^onsecpience  whereof  the  plaintiff's  wife 
was  infected  and  died.  The  plaintiff  brought  his  action  upon 
an  implied  ctmdition  or  Avarranty,  under  section  14  (1)  of  tlie 
Sale  of  Goods  Act,  to  recover  the  expenses  to  Avhich  he  had 
been  put  by  reason  of  the  illness  and  death  of  his  Avife,  and 
it  Avas  held  that  the  purpose  for  which  the  milk  A\-a8  supplied 
was  sufficiently  made  knoAAii  to  the  sellers  by  its  description : 
that  there  Avas  evidence  that  the  buyer  relied  on  the  sellers' 
skill,  and  that  there  Avas  an  implied  condition,  under  the  Act, 
that  the  milk  was  reasonably  tit  for  consumption,  although 
the  defects  were  not  discoverable  at  the  time  of  sale. 

In  Wren  v.  Holt  (</),  in  1903,  Avhere  the  plaintiff  Avent  into 
a  beer-house,  Avhich  he  kncAV  to  be  tied  to  certain  brcAvers, 

(a)  "  Provided  that  in  the  case  of  a  contract  for  the  sale  of  a  8i)ecifie«l  article 
"  under  its  patent  or  other  trade  name,  there  is  no  implied  condition  as  to  its 
•'  fitness  for  any  particular  pui-jioso  " :  and  see  <'hanter  v.  Ilupkint,  4  M.  &  W.  399 : 
and  OUimut  \'.  Uayleti  (184:5).  13  1,.  J.  U.  B.  34  ;  5  Q.  B.  288. 

(/.)  Prittt  V.  TM»i,  Ti  L.  J.  K.  B.  657  ;  [19()3]  2  K.  B.  148. 

(r)  Froit  V.  The  Ai/leilmry  Dulry  (V.,  I.Ul.,  74  L.  J.  K.  B.  ;J86  ;  [1905]  1  K.  B. 
608. 

{d)  Wren  v.  IhU,  72  T,.  J,  K,  H.  340 ;  [1903]  1  K.  B.  610. 
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--.■Her  knew  w,Jta,;,,\' ;,''■"'«•';■«  I«™-,Io,.  wlnVl,  ,l„ 

"-•e  .„kon.     I,   „,:  h  tl    7.     ""  "'"  T''"'  '"■-"'""■»■■» 
'l-mago,  f,„.  i„j„,,.  „,„«.d  '  Li        '"1"'"  ''^'  "'"  •"'.".•  for 

J»mages.  "•'"""-'   ""=   "elkr   »-a,   li„|,l„  i„ 

■•'■■' '"  (Mmlilii. 

■■*«„,  but  if  th.  bu«:  :,.i'';,,r"'  "■,«  '»>•'-■■■'"»>■  .-^.c. 

i-f-  p^o- fo..  tae,,,  it  t,.o'e?i:f,,r^  ■'"  •''•'^'•""''  '■» 

(--j  Where  the  seller  delivers  to  fhl  K 
I :^oud«  ,ar,or  than  he  coatracte    to     1    tl  buv" "  '^""'^^'  '^^ 
•the  goods  included  in  the  oonivJ!,^      '"ay aeeept 

h^ay  reject  the  whole      If  2  f  ''J'"' *^"' "•«*''•'•  J»^' 

"  tJ'e  goods  so  delivere<l  he  n  n  7     T  "T^''  '^''  ^^'''«1^'  of 

|,.^.^^^^  veied  lie  nuist  pay  for  them  at  thecontract 

"  (3.)  Where  the  seller  delivers  to  ih^  i 

contracted  to  sell  mixed  with  ^  or:f  ^.L^^^^^^^ !'?  ^"'^^'•^  ^- 
•not  lueluded  hx  the  contr-ict  ^h!  "^'^"'^nt  tlescription 

-J'-h  are  i„  accordance  Stf  'T  ""'^'  ^^"^^^^  ^^^  ^'-^h 
'"-  ^-  -ay  n,ect  the  Iw,  if  ''^  ^""^^"^^  ^"'^  -j-^  the  rest, 


(^.)  T] 


:  to  any 
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"  of  trade,  special  agreement,  or  course  of  dealing  between  the 
"  parties." 

The  following  are  some  of  the  more  important  cases  upnn 
which  the  provisions  of  the  Act  are  founded. 

In  WiuhUiKjton  v.  OUiur  {«),  in  I8O0,  the  plaintiff  agreed 
to  sell  the  defendant  100  bags  of  hops,  to  be  delivered  on  or 
before  the  1st  of  January,  as  might  be  agreeable  to  the 
plaintiff.  lie  delivered  twelve  bags  (»n  the  I'ith  of  December, 
and  demanded  payment,  and  was  refused,  and  commenced  liis 
action  on  the  f(»llowing  day.  The  Court  upheld  the  nonsuit, 
being  of  opinion  that  he  could  not  demand  the  price  until 
he  had  delivered  the  whole. 

In  ('/-rt.s.s  v.  KijUn  (//),  in  1831,  the  contract  was  for  oOO  (ps. 
of  rye  "  more  or  less."  The  seller  tendered  345  qrs.,  aiul 
the  Court  held  that  was  more  than  was  meant  by  "more  ur 
"  less." 

In  Ciinlifc  V.  IfarriKOii  («•),  in  1851,  the  defendants,  wine 

merchants  at  Liverpool,  had  ordered  ten  hogsheads  of  claret 

from   the   plaintitt",    a  wine   merchant    at    Bordeaux.     The 

plaintiff  sent  fifteen  liogsheads,  and  the  defendants  then  wrote 

that  they  had  ordered  ten  and  would  take  that  number  only, 

provided  they  proved  satisfactory.     They  subsequently  tasted 

the  claret   and  disapproved  of  it,  and  after  some  months' 

delay  gave  notice  to  the  plaintiff  that  they  would  not  accept 

any  of  the  wine.     The  Court  on  the  motion  ordered  a  nonsuit 

to   be  entered,  Parke,  B.,  saying,  "If  ten  only  had  been 

delivered,  and  they  (the  defendants)  had  forborne  to  take 

any  objection  for  three  or  four  months,  that  would  liave 

"  been  sufficient  evidence  that  they  approved  of  the  quality 

"  of  the  wine.  .  .  .  But  the  delivery  of  fifteen  hogshead!^. 

"  under  a  contract  to  deliver  ten,  is  no  performance  of  that 

"contract,  for  the  person  to  whom  they  are  sent  cannot  tell 

"  which  are  the  ten  that  are  to  be  his.  .  .  .  The  delivery  vi 

'•  more  than  ten  is  a  proposal  for  a  new  contract." 


(a)   WaddiiujtoH  v.  OUrer,  2  \i.  &  P.  N.  R.  61. 

{!>)  rVoM  V.  Ay/«,  2  B.  &  Ad.  lOti. 

(,)  r,iuliffe  V.  llairium,  20  I..  J.  Ex.  ;j25 :  6  Ex.  iH)3. 
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t..  take  ,l,e  delivon-  .XLllZ',  ""'P  """'*  "■'"*'" 
™.ld  the  hemp,    fho   '    n  il,        ,       I     "'"  ''"*'■""'"" 

f..™,Aouldh,nel,e,.u   ,1„ CrA     *^l™''' '"■'"'«  "'  ">!'' 

The  conhuct  contained  this  clause  "Tt  w  ...  't/"^!''- 

"  '.1»M,.«    •♦    4.     i.      ,    .        ^'''"SC'    i^  IS  understood  that  the 
.ii)(>\e  .atrate  of  soda  is  to  ft.nn  tlm  f„ii       i  , 

cause,  then  the  defendant  was  to  aZ^^t^J'^:;'  "'' 
"cargoes of  abont  equal  quantity  "  '"'";,  f'f^^  ffS"  or 
a  full  cargo  by  il^  Jol^l^^  h^  ^mT  ^'^ 
short  of  500  tons      Th.  P      I  ui,    \  ^  considerably 

entitled  ..recclr  as  thLwir  /'^'^  ''"  ^^'^""^^^"  ^^- 

^____^^;^^^^^^_^|8^^  absolute  contract  to  deliver 

(«)  ''ui'fiffev.  l/arrUon'2i)Ij  J   V-r   •«•>-    .■  i. 
l.^L.J.Ex.2()0;   15  M.;Vm:  y,y„t''^'^''\""' •''"'•' ^  1846. 

1'.  V.  19 ;  (18S«),  12  A,,p.  Ca.  at  p    38  X,    ;      t '''"'"  ^"""""'"^  "'•>  ^«  I-  J- 

{')  In  Gwilhm  V.  />„„,>/,  2  (.  M  ,v.  n  ':,   ?,    ''•  ■^-;^- 
" which  we  estimate  at  "  ' '  ^''^  """'"'^  " ^"y  "  ^'^^  construed  as 

Hhat  the  parties  supposed  the  qua,.Svwn,"n '■'''"■'''  °f  expectation  showing 
contract  to  deliver  a?  leas  thar„  ;  Jv  T  "Tr  '°  "'  ^"'  """""'^'l  *«  ^ 
I'-  «.  o  1>.  (-.  203.  the  words  '' 1- abo  "  w.  .  n Y'^ '  '■  '^''"'■'•»'  "'  1873. 
the  amount  was  expected  to  S  ,  ot  waZt'ed f   °  '*'  "'"■'^.  ""'''=-'*""^'  ^^''' 

"1.100  tons  "were  held  not  to  Lpwo,!"  )'  '  ^  ^-  ^-  ^-  ^^•5'  "*»v  about 
that  amount.  '  *  '"^^ "^  expectation,  but ,.  contract  to  deliver 

(■'}    /'""r,U   V.  %„,„„,,    24  L.  J.  C.    p.   200.     „.  e.   13.   ;,;,; 
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500  t<»ns,  and  was  not  conditional  o.i  the  vessel  nanird  holding 
that  quantity  («). 

In  (toirissnt  x.  I'lirin  (h),  in  18o7,  where  the  defendant 
tendered  hales  of  jranihior  Avhioh  were  onh*  of  ahoiit  one-third 
of  the  Aveight  (»f  what  were  known  in  the  market  as  hales, 
the  plaintiff  succeeded  in  an  action  hrought  for  non-delivei  y 
of  "bah's." 

In    Htuiir   V.    lii'iniit' (r),   in   1850,  which  was  an  actimi 
for  not  accepting,   the   plaintiffs    contracted    in    April  to 
deliver   to    the   defendants    G67    t<»ns   of    Swedish   iron    to 
he   shipped    from    Sweden    in    alxmt   equal    quantities    in 
<>ach   of    the    months   of    June,    July,    August,   and    Sep- 
tember.    In  the  month  of  June  the  plaintiffs  shipped  only 
about  21  t(ms.     The  defendants  declined  to  accept  the  21 
tons,  and  refused  to  receive  the  residue  of  the  iron.     The 
defendants  demurred,  and  in  delivering  judgment  for  them 
ToUock,  (A  B,,  said,  "The  only  question  we  have  to  deal  with 
"  is  whether,  on  a  contract  like  this,  if  the  sellers  at  the 
"  outset  send  a  less  (quantity  than  they  are  bound  to  send,  so 
"  as  to  begin  with  a  breach,  they  can  compel  the  purchasers  to 
"  accept  and  pay  for  the  sendiag  of  that  M'hieh  Avas  a  breach 
"  and  not  a  performance  of  the  agreement,"  .  .      and  after 
referring  to  Avhat  might  possibly  have  been  the  cas:e  if  the 
defendants  had  received   a  portion   and   then  refused  the 
remainder,  continued,  "Where  parties  have  made  an  agreo- 
"  ment  for  themselves,  the  Ccmrts  ought  not  to  make  another 
"  for  them.     Ilere  they  say  that  one-fourth  shall  be  shipped 
"  in  each  month,  and  we  cannot  say  that  they  meant  to 
"  accept  any  other  quantity.     At  the  outset  the  plaintiffs 
"  failed  to  tender  the  quantity  according  to  the  contract : 
"  they  tendered  a  much  less  quantity.     The  defendants  had 
"  a  right  to  say  that  this  was  no  performance  of  the  con- 
"  tract ;  and  they  were  no  more  bound  to  accept  the  short 
"  quantity  than  if  a  single  delivery  had  been  contracted  for.'' 
Watson  and  Channell,  liB.,  were  of  the  same  opinion.     It  is 

(a)  See  also  Mortis  v.  Lerison,  4ij  L.  J.  C.  P.  -109 ;  1  C.  1'.  D.  1 J5. 
(6)  (lurriascn  v.  I'erri»,  27  L.  J.  C.  V.  •2d;  2  C.  B.  N.  S.  681. 
(r)  nmie  v.  Jteniiie,  2!»  li.  J.  Ex.  73;  5  U.  &  N.  1«. 
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very  doubtful,  however,  whether  this  r -.„  1.  • ,      , 

law  now.  notwithstand  „g  thrrc„'r.k  "  V""'''i?'l^'''"' 
iu  delivering  his  judgn,en1  in  7  "T  v  IJ  !T\  ^'^  '•' 
said  it  had  been  8un„.,spd  ITr  •'^"^/'•'- («),  where  he 

<.verruled  bv  ZZ'yt.'^';T  ""'J'"""'"  ^''^  ^-^  ^-» 
The  c,se8  on  T       •  /^'^""  ^'^'  ''"^  ^^''^  '^  '"'^^  not  so. 

on  its  own  Ljl^     I  '^^^  ^f^  -«  ^-^^  '>e  judg^.l 

Blaekbura  said  :  "  The  rule   .7  ,  "'  ''•  ^"•^'"'"  ^''^  ^^^"•'^ 

"  contract  in  which  Th  '  ''  '*'"*  ^^'^"''•^^  "^^'^e  is  a 

"  to  cio  .l^ii:;^  if  trs^vrrf -r  ^^'^^  ^^^'^  ^-^-^ 

"  part  of  it  ffoes  to  tho  r    ..  f  '  *"'^"''^  ^"  P^''^**""  ^""^ 

"  to  say, .  ir  iv^i  7o:/  '';:r-""'  ^^ '-  -  ^-^  •^^*™' 

'"that  which  is  the   T  f    /   tT  '">'I^«»-t«f  it  when 
'"consideration  f or  nu    j!f  ''  ""' '^^'  ^"^'•^tantial 

'"misconduct.  -  *'    P«^-*"rinance   ^.   defeated  by  yo„r 

111  the  case  of  Tamcuco  v.  /.„<.,5  ( f)   in  iggn   „,      ,  , 
(lauts   were   brokers   /A7    .,-.;  ^•;  ^' "^  ^o^y,  the  defen- 

pmicipal    D.nf  7      '^'^'"'^"'^   a»'^   contracted   for    their 

"«ea  damage  or  heating  "..v.      T    ,   -^  ''"'  ^^^  ^•^^"'t  of 

4-.,  and  Dart  refused  to  accep  ^' /".'"•".^^-  f'"'  2,21o 

"-Hnt  not  exceeding  2  '>00  1-  T^  7T  ''"''  ^''  ''" 
that  the  plaintiffs  we?e  rJyr,el^:tT'''  '""'"' 
■"entsin  exchange  for  the  invo  •.  the  shippmg  docu- 

J"»ts  were  not  to  be    h  rid  K'""'  '"  '^''^  '^'  '^^f^"" 

-  pay.  The  Co  ^  t?lr  •;  T'  t^  ''"^  ^""^^^'^^^'^ 
2,210  yrs.   on   board     D.v  ,      '"  ^'"^  "^tually  been 

refusing  to  accept  1  .  -.T^^^  ^^""'  ^'^'^^  J-tified  in 
~ ^::::fi::;^^_^o^^  „,,„1  ,hippi„g  d^euments 
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represented  the  cargo  to  ho  more  than  2,200  qrs.,  Dart 
might  refuse  to  accept,  and  coidd  not  bo  made  liaWe  hy 
proof  that  in  fact  the  cargo  was  not  more  than  2,200  (ps. 
The  words  of  the  contract,  "  liuyers  to  pay  for  any  excess  ut 
"weight,"  most  prohably  referred  to  any  actual  excess  over 
the  invoice  weight,  and  arc  consistent  with  the  rest  of  the 
contract,  that  the  quantity  was  not  to  exceed  2,000  qrs. 

In  a  second  case  of  Tumcuco  v.  Luats  (</),  in  185!),  the 
eo'_.iract  was  the  same  as  in  the  first  case.  The  shippiiii,' 
documents  showed  on  the  face  of  them  a  quantity  within  tlir 
prescribed  limits,  but  the  ain<»unt  actually  shipped  was  below, 
and  it  was  held  that  the  buyer  was  not  bound  to  accept. 

In  ■S(////».sv)/(  V.  Cnmmi  (h),  in  1872,  the  buyers  brought  an 
action  for  damages  against  the  sellers  for  not  delivering  coal. 
The  contract,  dated  10th  Jmu',  was  to  purchase  about  (i,(HH> 
to  8,000  tons  of  C(»al,  delivery  to  commence  on  1st  July,  in 
about  e(iual  monthly  instalments  over  the  next  twelve  months, 
into  the  buyers'  wagons  at  thi-  sellers'  collieries.  On  the  Stli 
July  the  defendants  complained  that  no  wagons  had  b(rii 
sent ;  this  was  followed  by  further  complaints,  and  eventually 
only  15H  tons  were  taken  during  that  month.  On  the  1st  ot 
August  the  defendants  wrote  to  cancel  the  contract,  saying' 
that  their  sole  inducenu'ut  to  ctmtract  was  the  regular  and 
punctual  withdrawal  by  the  plaintiffs  of  the  stipulated  cpian- 
titv  during  the  summer  months.  Jilackburn  and  Lush,  .1.1., 
heid  that  the  defendants  were  not  entitled  to  cancel  the  con- 
tract ;  Mellor,  J.,  was  of  the  opposite  opinion,  holding  that 
the  case  was  governed  by  //orfir  v.  lliiinw  (<■)• 

These  cases  of  conditions  precedent  as  to  quantity  may  he 
contrasted  with  the  case  of  ( V./v(.s  v.  lUmjhm  ((/),  where  the 
contract  was  to  buy  a  specific  cargo  believed  to  consist  ot  a 
certain  amount,  whatever  the  amount  might  turn  out  to  he  in 
fact,  and  with  the  same  class  <.f  case  as  Johnston  v.  K<'rsliuir  |<  i. 


(„)   Tomvwo  V.  t.nras,  liS  L.  J.  Q.  «.  JJOl  :   1  E.  &  E.  3v)2. 
(/,)  Sim,.so„  V.  Crii.pu.,  1-  h.  J.  Q.  «.  28;  L.  B.  S  Q.  B.  14. 
(,1  n„nre  v.  Jtrnni..  2!t  I..  J.  Ex.  T.J;  5  II.  &  N.  1!>. 
(,/)  C.va^  V.  Jtin,jln,m,  -Jli  I-.  J.  U.  B.  20 ;  2  E.  &  B.  83«. 
(e)  Jol,u»to„  V.  Kershaw,  M  I..  J.  Ex.  ■J4;  L.  B.  2  Ex.  82. 
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instructions.  *  "'^"•^'   ^^'f'"»   the  neop,.  „f  /,-^ 

In  Johnston  v    A'<?r*/v      /• 
from  a  Liverp„„i  „,e„,„'„7",^'  '"'f "'  "'<•«■  «•,»  ™  „r,,,., 
purchase  100  balo.  „f  cot  „,  °      ?  T  '  °'  l"'™'""l.".o  t., 

roeove,,.,!  tlu.,',-  pnVo.     iv  T '"    "■•    ''"'''»    ""'j,  an 

*■'■';' --eH,y/a,„„„„tl:;l';T''''  ""  "'»"■  '"■""" 
■■""'St  not  bo  takon  as  an  o,-,!,!,  tK    T""""  """  ""»  <"■*■.• 

■■l«los  I,a,  exocnted  it  win,  ,,„  '     7  ""'*  ''>'  l""-'-l.asing  94 
,   "■'■'"'"'v.Z«./„^..,,„j;  ,':'»"  '■™»""''Wo  .lili„e„ee!" 

!■■  c-aso  was  first  he„     ,,fco '''"'"'■''''' »™■''•'■"^'• 
"'"■■■o  the  plaintiffs  obtaino     i        ^'"''■"  '  """''  "'   !««« 

bmber  w„,  reversed  in  the  Il.nle  „  "l'""  '''■'""■'^'""•■• 

«,.„dant,  who  was  a  nicrehn,     ^1  ■'  '"  '"'      '''k" 

-■.■f".-su»a,.to  ,h„  „r„  ;  1„  "'■"""'•'"■"'  "■•"■■•  »-■ 
*""»  ""  tho  Manriti'ns/Tfc  ;;;■"':  '"""""-i""  -.- 
■■»l"">"r.  is.  that  »houl,I  tl,e  hoet  !,■  *''   "'''""' '    "  ^V 

■'"■""■■''"« '■a"es«,.„.  at  about  tie    "rf  "■   """'°  ''J' 

.«"  as  a  n,axin,„m,  sav,  2fi,.  iw  (H-    ";''«"'""' '"  «'™ 
>■""  '"ay  sl,i,,  „,e  5„6  tons    VZ.  "'"'  '-•»■"' 

■' ™'-;  •'"  <""^  .nore  or  less  rf  !    ;:  ""''  'f"x''<'  ""'^ 

:'■'""<•  R^t  a  suitable  vessel  ;v„:ir,T'''' '' '"""''''■' 

»«inu'ce,auddraw„„„,of„rfhlJ       .  '"""'  '"  P™"'*' 

■  "•»-''i"g  <IoeunK.n.s,  a,,    I  "*!;,   *"""'  "'  """<""»'■'•. 

■'«■"•""   on   lavsenta  i„r    I  ir    ''  '^?  «'""<'  "'"■  I''^"- 

■■«li"f.- vessel  to  Loni   ,       '"" ''  '"''■f'''^  "'"  "l-tion  of 

■"■»'  -"'.teon.paX  ;o'    :r '■"■•/'■"  "■*  •■  '>'"  if 
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*' or  T.oikIoii."     Wlion  the  plaintiffs  vcceivtHl this  letter  pri..  > 

and  froij<ht8  were  above  the  limits  nientioned  by  the  defendiiiii. 

hut  subsequently  (viz.,  on  22nd  or  23rd  Sept.),  prices  Imviii- 

fallen,  the  plaintiffs  purchased  from  sevenil  brokers  fourtr.  n 

distinct  lots  of  suj^ar,  amounting  to  393  tons,  and  consign.'.l 

them  to  the  defendant  by  a  ship  having  on  board  a  laiu'.' 

•  piautity  of  HWfiar  for  other  consignees.     The  plaintiffs  coii- 

linui'd  to  watch  the  market  in  the  Mauritius,  intending  tn 

complete  the  purchase  of  the  full  oOO  tons,  but  before  tlit  y 

were  able  to  purchase  any  nune  the  defendant  countermanded 

the  (.rder,  and,  on  the  303  tons  arriving  in  England,  refusid  to 

accept  them  on  the  grounds  that  he  had  contracted  to  piuclia-c 

m)  tons,  50  tons  more  or  less,  and  was  entitled  to  refuse  -.VX',. 

and,  relying  on  Kmigerv.  niand  («),  that  the  contract  Mas  f.M 

the  purchase  of  a  cargo  of  500  tons,  to  be  consigned  in  a 

ship  which  was  to  call  for  orders,  whereas  the  plaintiffs  liad 

not  sent  a  cargo,  nor  in  such  a  ship.     The  plaintiffs  sold  tin 

sugar  and  brought  this  acticm  for  the  difference.     They  cm- 

tended  that  this  was  in  fact  a  cimtract  between  priucii»al  and 

agent,  and  that  they  had  a  right  to  say,  "  We  have  Imti, 

"buying  under  yoxu-  authority  393  tons,  and  have  ap[>i(i- 

"  priated  them  to  you,  and  woidd  have  completed  the  order 

"  if  you  had  not  stopped  us  "  ;  or,  as  Shee,  J.,  put  it,  "  it  ua> 

"anOrderto  purchase  up  to  500  t<ms  "  (i») ;  and  the  Ib.iM 

of  T.ords  sustained  this  view.     Lord  lilackburn  said  (c) :  "  M\ 

"  opinitm  is,  that  when  the  order  was  accepted  by  the  plaiii- 

"  tiffs  t':ere  Avas  a  contract  of  agency  by  which  the  plaintiffs 

"  undertook  to  use  reasonable  skill  and  diligence  to  proiiu. 

"the   goods   ordered  at    or    below  the  limit  given,  to  !"■ 

"  followed  up  by  a  transfer  of  the  property  at  the  actual  cnNt. 

"  with  the  addition  of  the  commission  ;  but  that  this  super- 

"added  sale  is  not  in  any  way  inconsistent  with  tlu'  ccntrart 

"  of  agency  existing  between  the  i)arties,  by  virtue  of  wliidi 

"  the  plaintiff's  were  under  the  obligation  to  make  reasonaM'' 

"exertions  to  procure  the  goods  ordered  as  nuich  bolnw  tin 


(<()  KreiKjer  v.  lilanrh;  3!l  L.  J.  Ex.  1«>:  L.  E.  J  Ex.  17!i. 

(6)  L.  R.  t  U.  B.  107. 

(r)  A\  L.  J.  Q.  B.  205 ;  L.  R.  J  E.  &  I.  Ap.  40!l. 
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"  limit   as  thev   could  "  (a\      TKJu 

with  &  ;,„,*»to     „  r\vJ^Ua7T^'  ^  °""*™"""' 

IViiang  ,K,pp<.f,  ()et„|,nr  ....  v'!     ,      '"°   *'"""  <"•  !<=»)  <'f 

.;.  i-bn-'TLo  .rrj  .t"  *;:trr*„::r';:,;'' '^ 

t.."la.»  to  Ik,.  ,lc.cla,«i  to  the  buyer  w  t  Zo 0  .kf  /  1""" 
..f  bill  of  lading.  On  tbe  ,0?,,,  J  ,'"''*' ''Y' ''''"'''''''' 
J-1-.1  -^r,  ,„n,  of  wlno  120  !  ;  J::;'^  '■'"  '''""''iff- 
mont,  and  «„.  defendant,  defined  tr,",l  „?  1  '■''  "'"'; 
that  it  was  not  the  full  n, f,-.       .""'fP'' »"  "'i'  Kromul 

.^ab,e,nently,  out  5h  o  twth"'''?"';!'''"''''"'- 
'I'"I»«<1  the  2(.  ,„„,,  le  be,  wit?',  ^''  '''""'"''»  "«"'" 
X..ven,ber,hi,™.e„,,  bm  „' t  "I"' j  IZZ  ";""',»"  "' 

-^:;:^i:™:^ti^!tH?'?-' 

».™.™tbeyco„ldnot;Tbe.,iAt.,r:::^;^^^^^ 

■•: ,  *  f ;  r ' "  "■" ""'"  -' "  "■«"'"  '<»-%  o  a « 

los»        lie  ruU.  applicable   to  such  a  coutiiiet    if  ;, 

ut)Jtc     to   the  nwderate  margin,  ,he  seller,  cannot  c-d 
pen   he  buyer,  ,o  accept  any  greater  or  le„  ,„Zi l  ^ 
tJ.«r.,elebargamedfor  than  the  speciHcd  Jntit       I 

- '.cSVT'  r  ""■  '■ '"- ""•"'"'' " "-'"■■«'  «-  '"  ' 


V.  ««/«,  J8  L.  J.  t'.  p 


492 ;  4  C.  1'.  D.  235», 
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"the  murf>;in."  lirott,  L.  J.,  differed,  being  of  opinion  tlmt 
the  plaintiffs  Mere  entitled  to  recover  in  respeet  of  the  'J't 
tons,  leaving  the  defendants  to  a  oross-aotion  in  respect  < ! 

the  5  tons(rt). 

In  the  ease  of  EmjUhart  v.  liosanquef  (/>)  it  was  held  tlmt, 
on  a  sale  of  2,000  tons  of  sugar  to  come  in  two  ships,  win  ii 
the  sugar  by  the  tirst  ship  was  not  equal  to  contract,  the  buyi  i 
was  not  bound  to  take  the  other. 

In  Kreui/er  v.  lilrtucl,  (<•),  in  1870,  the  order  was  for  a 
"  small  cargo,"  "  in  all  about  00  cubic  fathoms,"  of  latli- 
wood.  The  plaintiffs  shipped  8^5  fathoms  on  board  tlic 
Scamlid  for  Gloucester,  where  their  agent  unloaded  licr 
and  set  apart  GO  cubic  fathoms  for  the  defendant,  wl,u 
declined  to  accept  tliem,  on  the  ground  that  hehadcontracttil 
for  a  cargo  and  not  for  a  portion  of  one.  Kelly,  ('.  K.,  ami 
Cleasby,  B.,  delivered  judgmi'ut  for  the  defendant  ;  1  ut 
Martin,  B.,  was  of  opinion  that  tlic  defendant  was  not  nimv 
entitled  to  refuse  the  timber  tendered  because  other  tiiiili<r 
came  with  it  than  he  would  liave  been  if  the  cargo  had  con- 
sisted in  part  of  sugar  or  cotton,  lilackburn,  J.,  wliik' 
delivering  judgment  in  Irehud  v.  Lii'ingslone  (tl),  cast  soiiic 
doubt  (m  this  case. 

Borrowmitn  v.  Dra;iton  («'),  in  1870,  was  an  action  for  not 
accepting,  very  similar  to  Kreiuicr  v.  lilanvk{J').  The  plain- 
tiffs contracted  to  sell  to  the  defendant  a  cargo  of  from  2,Vi<i 
to  3,000  barrels  of  petroleum.  They  shipiicd  8,000  barn  I>. 
but  as  this  was  not  a  full  cargo,  they  put  800  more  barrds 
on  board,  marking  them  so  that  they  could  be  distinguislicd 
from  the  8,000,  and  made  out  separate  bills  of  lading  for  the 
two  quantities.  The  Exchequer  Court,  consisting  of  Ivcll\, 
('.  B.,  Cleasby  and  Amphlett,  BB.,  decided  that  the  defendant 

(a)  Cf.  section  ."M  (1)  of  the  Sale  of  floods  Act :  "Unless  otherwise  ugni  4,  tl.' 
huyer  of  (((xxls  is  not  bound  fo  aceejit  delivery  thereof  by  ini'talments." 

(/>)  Etijlcltart  V.  lliintiiiijuet,  not  reiiorted,  but  nieutioued  by  Brumwell,  I..  J. 
in  Hoi.rk  V.  Mnller,  JO  L.  J.  (i.  K  5U!t;  7  H  «.  1>.  1«0. 

((•)  KreiKjer  v.  lilanck,  ail  L.  J.  Kx.  KiO;  L.  IJ.  3  Ex.  179. 

(./)  Irelawl  v.  Luii'i/'timf,  41  L.  J.  U.  IJ.  200;  5  E.  &  I.  App.  410. 

(«)  li«rri'irm<iH  v.  Drayton,  47  I..  J.  Ex.  27;i ;  2  Ex.  D.  15. 

(/)  Krtiiijer  v.  lihiuck,  ante. 
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was  not  bouiui  to  avoeut   ,,,,,1  m.  •    •    , 

'-'',  I'-jj.,  and  il,,^,,„,,     ';v;i ;  ; '^"'"•""'"'  ^f"'- 

"^•-'kthat  off....t  nntr,;;;';,,f ;■"■;''   ^^••^•'  -''^  ^Vo 

••  '-•  '"ton.l..,   oeIu.nvi,s..f  r     ,    r;  '  •^■'  r^'  '^  ^''^"  I-'-^ 
••at  all  ■•(«).  •       '""'"*  "'tro,l,K.,„^,  f)„.  ^e,,„  .  ^^^^,^^^ , 

.''''";  ^■••""v.inK  aro  instancos  wl.oro  „     . 
""•ve<l  with  ^.oo,l.s  of  a  (htJoront   I        •  T-"        ""'""  ''^''•^•"••"•J 
""•  -"tnu-t.     ^..,  ,  ^:::  V^  '^-^^-n  n,.  i„.H,,,,  ,. 

tlio  def,.„,lant  «ave  an  onler  for  .      J"'  T'  "  '"'''*^  ^^•'•"•■*" 
^■""•^  ^"  the  plaintiff's  tn.-.Ile.\;;  .,;Ti^  "^,  "r'^T  '^'^''''^■ 

^•'-'••'^•"dantrofusodt:^,     '^:;;;7^'J'  -  -'«•  -  -t.uu 
'-•P'-ell,  C.  ,1,  a„,,  Wi,.htn  In    T   ^  f  "'''''"''■     ^-^<> 

"'"•'^  ''.v  tho  contract  hc/wa         1  '  '■'■^'''  r"'  '^"'""^"  '-.--"' 

^v''^^-'•''^•^-rl.han;  (:w:t;r-^  •^''''^^'^•'- 

If  will  bo  noticod  th.,f      ».  /  "'  ''•"■'■^''t  ""t". 

"« "■«  In,,,,.,.  !;,:,';»,;■';"■  '■"■■"  '■■ «-» n.  decw„„ 

^^JJWiHh  (as  undor  sor-tion  ?j(», 

"    •**>■'■  also  i'uthlifrt   V    /'  "       ^  ' " 

"V;"-™^  Mr;;;""""' »■■••-" '- .-.-:.. ,»,..,,, ,  ,„, 
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Hub-section  (4)  of  the  Sale  i»f  Ooodn  A<'t)  tho  buyer  may  In 
bound  by  HiM'cial  Hgroeinent  to  a<!(rf|»t  U'hh  than  tho  amount  <.t 
th«  gcMMln  Hi>t'<'iHi'<l  in  the  contract  will  be  found  in  (h-aha.  i  \ . 
Jackson  (i«),  in  1811,  and  in  McI.hij  v.  Pirn/  {b),  in  IHHl. 


A  a  to  Time. 

In  mercantile  contractn,  HtiimlationH  an  to  time  (except  ;h 
regards  time  of  payment  (<))  arc  usually  of  the  essence  of  the 
(iontmct. 

Thus  in  lieuter  v.  Sala  (</),  in  1870,  the  contract  was  to 
deliver  2o  tons  of  pepper  of  October  •-'-  November  shipment. 
name  of  vessel  ami  full  particulars  to  be  declared  to  buyer 
within  00  days  of  the  bill  of  lading.  Only  20  tons  vvciv 
declared  within  the  fiO  days,  but  subsequently  6  more  tons 
were  declared.  In  holding  that  the  buyer  was  not  bound  to 
accept,  Cotton,  L.  J.,  said  :  "  It  was  argued  that  the  rules  of 
*'  Courts  of  Equity  are  to  Im;  regarded  in  all  Courts,  and  that 
"equity  enforced  all  contiwrts  though  the  time  fixed  thcnin 
"  for  comi)letion  had  passed.  This  was  in  the  case  of  ccmtnn  ts. 
*'  such  as  j)urcha8C8  and  sales  of  land,  where,  unless  a  contrary 
"  intention  could  be  collected  from  the  contract,  the  ('<iiirt 
"  presumed  that  time  was  not  an  essential  condition.  To  apply 
"  this  to  mercantile  contracts  would  bo  dangerous  and  iin- 
"reasonable.  We  must  therefore  hold  that  the  time  within 
"  which  the  pepper  was  to  be  declared  was  an  essentiid  cmi- 
"  dition  of  the  contract." 

In  Alweyn  v.  Prior [c),  at  Nisi  Prius  in  182(5,  the  con- 
tract was  for  the  sale  of  "all  the  Gallipoli  oil  on  boaid 
"the  ThuiiiaH  .  .  .  on  arrival  in  Great  Britain:  to  lie 
"  delivered  with  all  convenient  speed,  but  not  to  exceed  tlu- 
"  30th  day  of  June  next,  &c."  The  vessel  did  not  anivc  till 
the   4th  <»f  Jidy.     The  oil   was   tendered,   but   the   Itiiyii 


{a)  Graliuiii  v.  Jaeksmi,  14  Eaft,  498. 

(t)  MiLay  v.  IWnj,  4i  L.  T.  N.  S.  152. 

(c)  See  Sale  of  OockU  Act,  section  10  (1). 

(./)  J{f liter  V.  Sa/a,  48  L.  J.  I'.  P.  492 ;  4  0.  1*.  D.  2M. 

(f)  Alweyn  v.  Prior,  By.  &  M.  40«. 
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ur, 


ivfuwd  I,.  „,„,„  j,.  ,„„|  ^,, 

I"  ""»*  V.  *>,„,„( „  xj.i  ,,  .       . 

■■ami  UH  «»,„  a»  li„  (f|„.  „.|l,.nl,„  ....  ■'"'•'■  ■  ■  ■ 

■■in  .-luc,  „... «„,,  ;;,T, ,:',,  7;  ";■;■; ' "«•  V.-I 

'I1.I  not  <.„„„„„„(„„„.  i(  ,„  „, („,„""    '    '•""'-«!.  t-nt 

;'"t,.     T.,.,  d..fo„.|,.,„  ,|..,,,-,,,,      3       '•  """  nnftl,,, 

^^Mtirr;:"-' ---.-"■■■'»":: 

Lpon  .  .  .  forwardini?  a  bill  of  l,wl,„c  ;  ./ "*^**^  ^^'^"1'' • 
"'>n.ft  at  sixty  (lays'  sL.t  f f  ^  n  ^'  •  '""  "''"^'^  >'°'"- 
"'"•JinK."     The  cotton  t  x   '""'^'^  "^"  ^''^' ^'>»  "f 

-  the  2Ut  of  Ipril      (,1     ,     :;r";  '''"'•'  ^^'^''^'^  arrived 

^^^naant  that  ^:ir:x^t'  ; :  {;:r^^^ 

their  possession,  and  would  not  trive  it  1        .   *^'"^'  '" 

dant  ,.ot  a  banker's  g«a,.nt^lf^l  ll  "  "  ''''■  '^'"'- 
or  pledged  the  eottou  with  a  1,  ok  .0  7'""^^'  ^'"P"'^'  «-''• 
.lefeudant  declined  these  tel tan  o  T'^^rr'^ ''''^ 
toaroeptthedraftifthebillnf  I  ^"^  "^♦*''^''' 

I. «  Lt  h.„a  J,'  ht, ' ,  1  tr  .:r,h:""i  -  *■""• 

at  an  end.     On  the  <Jrd  nf  \t      !i       , '."^^''^  ^^^^  contract  miis 


l«)  fitM^  V.  S,>.nre.  4  Vamp.  a29 
(0)  ^ee  (/"• —  ■■    r  '^ 


no- 


travea  v. 


"lid  Iteuttr  V.  .Sa/a 
!<■)  ^urifr  V.  1 


P<'»t,  p.  :;-{7.  26  L.  J.  K 


a*(^f. 


<iylor,  3  M.  &  VV.  32 


pp.  241  anil  U4,  48  L.  J.  c.  P. 


X-  •■*!«, ■  9Kx.  TOO;  2H.  &  X. 


«-';4C.p.D.2a». 
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tendered  within  a  veasonablo  time  after  deliveiy.  Parke,  ]{.. 
pointed  out  that  it  might  Im^  material  to  tlie  buyer  to  lia\c 
it  delivered  a8  soon  as  possible  after  its  arrival,  .so  that  lie 
mijjht  go  into  the  market  and  sell,  and  the  Cojirt  held  tli;it 
h(!  was  not  obliged  to  receive  it  after  the  delay  ((/). 

Tn  Startup  v.  Macdonulil  (h),  in  1843,  the  contraet  was  tn 
sell  and  deliver  10  tons  of  oil  "within  the  last  11  days  of 
"March";  the  plaintiff  tendered  it  at  half-past  eight  on  tin- 
evening  of  the  last  day  of  March.  It  was  found  that  tlic 
tender  had  been  made  in  time  to  give  the  defendant  full 
opportunity  to  weigh,  examine,  and  receive  the  oil,  but  tin- 
defendant,  who  was  present,  declined  to  receive  it  on  the 
ground  that  the  tender  was  made  at  an  unreasonable  tinic, 
and  it  was  held  by  Holfe,  Gurney,  Alderson,  and  Parke,  PI5., 
and  Williams  and  Patteson,  JJ.,  that  the  tender  had  been 
made  in  time,  Lord  Denman,  C  J.,  dissenting.  All  the 
authorities  were  considered  in  this  case,  Parke,  B.,  in  his 
judgment  (c)  saying,  "  Where  a  thing  is  to  be  done  anyivlmc, 
"  a  tender  a  convenient  time  before  midnight  is  sufficient ; 
"  where  the  thing  is  to  be  done  at  a  particular  place^  \\m\ 
"where  the  law  implies  a  duty  on  the  party  to  whom  tlu' 
"  thing  is  to  be  done  to  attend,  that  attendance  is  to  be  liy 
"  daylight,  and  a  convenient  time  before  sunset "  [d). 

In  Duncan  v.  Topham  {e),  in  1841),  the  defendant  had  ou 
the  19th  of  Februaiy  offered  to  take  certain  linseed  cakes  it 
put  on  board  "  directly."  The  plaintiff  accepted  the  offer  on 
the  22ud,  saying  he  would  ship  them  "to-morrow,"  mid 
shipped  them  on  the  26th.  The  defendant  declined  to  aecciit. 
The  plaintiff,  in  his  declamtion,  set  out  the  contract  wroii-zly. 
but  Cresswell,  J.,  intimated  that  if  he  had  stated  it  corn ctly 
the  verdict  would  have  been  against  him  (/'). 

(a)  Parol  evidence  may  be  pven  to  show  what  is  a  reasouable  time :  /■,'///«  v. 
Thiimftim,  in  1838,  3  M.  &  W.  446;  uud  eee  Sale  of  Goods  Act,  a.  29  (c). 

[h)  NIarliip  v.  MacdonnUl,  Vi  I,.  J.  Ex.  47" ;  fi  M.  &  O.  593. 

(c)  12  L.  J.  Ex.  483 :  0  M.  &  O.  fl2.j. 

(>/)  iSee  8ale  of  Goods  Act,  section  29  (4). 

(«)  Duncan  v.  Tiij>ham,  IS  L.  J.  C.  P.  310;  8  C.  B.  223. 

(/)  For  the  meaning  of  the  words  "immediately"  and  "forthwith,"  seo  /«'"« 
T.  Wihon,  in  1862,  32  li.  J.  Q.  ».  .'182;  4  B.  *  s".  442;  and  Roherti  \.  Ilr^li.irt 
imo,  34  L.  J.  C.  P.  337  ;   11  H.  L.  R.  3.37. 
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,  o,     1,  J*'"*^  ***r  kv  wish  in  one  niontli  "     T». 

(lavs  after  tho  contraof  wh»..  lu     w     ,         """"'•       A  wo 

"ll.T  the  <.x,„r,m„„  of  a  month.     The  ('ourt  „.,!    , 

).««1,  at  a„v  m.8onal.le  tirao  within  fl.l  ,  ^         '" 

t.r,,li.,i,ig  tho  i,rico  '""""'•  ""I""" 

"^•.v»  f.-o,n  the  „„ti°:;"r;sr  'Th:t:';,/:«- 

ri3.t'  to  luo  '"'"^  ™  "  ™"''"'™  P'-*..<  to  the 

tml  to  th,.  wller's  facilities  and  eT.n        T     '^""^  """"8 
.i-  contracts  he  „,„ady  hid  in  it,::^  If  "'  '"'™'^'»'  """  "' 

and  tho  n„a,es  of  the  vessel,  to  be  dSiT^.,!  "T' 

«o„l,  were  shipped.    The  defendant  n le  d°l  ZT  '"    '" 

'""'  "»•  ''»'  -l-l-^J,  .md  it  was  he  do"  wLl'rr 
«at  u  condition  precedent  whieh  .,""'";"'""«'  <""t  this 

IU»  ease  was  agL.  hea  d  W   n  18  r  "".  '"'"'"""'• 

tta  both  tho  plaintiff  an  Itht  '"},' 7^""\"  "'  I'™""' 
broker,  and  tlLt  .hfplaSifflad  « tSTo'th  "^  1""° 

^c.cwti!idtatrr;;:::h":-:r.:xre 


to  wL'dre^d -XSLt  '•  '^^-  ^^^^  "  '^''-  ^--    '^■•"-wo  report,  d.ffer  a. 
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been  given  uncording  to  custom,  was  sufficient.  This  judir- 
nient  was  affirmed  in  the  Exchecincr  Chamber  («), 

In  Coddington  v.  I'aleohgo  (/>),  in  1807,  the  plaintiffs  con- 
tracted to  sell  to  the  defendants  900  pieces  of  clotli. 
"  delivering  on  April  17  ;  complete  8  May."  Tliey  deliven  il 
no  goods  on  the  1 7th,  and  the  next  day  the  defendants  wrote 
Buying  they  rescinded  the  contract.  The  phiintiffs  declined 
to  allow  it  to  be  rescinded,  and  tendered  the  whole  of  the  IXifi 
pieces  before  the  8th  of  May.  The  Court  was  equally  divided. 
Kelly,  C.  B.,  and  Pigott,  li.,  holding  that  the  seller  was  imt 
bound  to  deliver  any  portion  of  the  goods  on  the  17tli ; 
Martin  and  IJramwell,  BIJ.,  holding  that  he  was  boiuid. 

Alexander  v.  Vanderzee  {c),  in  1872,  was  another  action  tor 
not  accepting  a  large  quantity  of  Danubian  maize  which  the 
plaintiff  had  contracted  to  sell  to  the  defendant  "  for  sliip- 
"ment  in  June  ""-  July."     Two  cargoes  were  tendered,  fur 

or  *"  *^ 

which  the  bills  of  lading  were  dated  respectively  the  4th 
and  Gth  of  June.  It  appeared  that  the  loading  of  the  two 
cargoes  began  one  on  the  12th  and  the  other  on  the  IGth  of 
May,  and  were  completed  on  the  4th  and  Gth  of  June,  iiKne 
than  half  of  each  cargo  having  been  put  on  board  in  May. 
The  jniy  found  that  these  were  June  shipments.  Martin,  H., 
Blackburn,  Mellor,  and  Lush,  JJ.,  thought  that  the  question 
whether  or  not  they  were  June  shipments  had  been  properly 
left  to  the  jnry,  and  that  the  defendant  was  not  justified  in 
rejecting  the  maize.  Kelly,  C.  13.,  doubted  whether  it  \v;i» 
for  the  jury  to  say  what  was  meant  by  June  shipments. 

In  the  case  of  Brandt  \.  Lawrence  (d),  in  1870,  the  plaintiff 
had  entered  into  two  distinct  and  sepanite  contracts  in  January, 
by  each  of  which  he  contracted  to  sell  to  the  defendant  4,i)(iti 
qrs.  of  oats,  10  per  cent,  more  or  less,  '•  shipment  by  steamer 
"or  steamera"  during  a  time  agreed  upon.  The  plaintiff 
shipped  5,G50  qrs.  on  board  the  Winstead,  and  tendered  them 


(n)  OraifB  V.  I.egij,  28  L.  J.  Ex.  316 ;  2  U.  &  N.  210. 
(h)  Cwlilini/tmt  V.  PaMoga,  ;{6  L.  J.  Kx.  73;  L.  K.  2  Ex.  1!»3. 
(<•)  AInamlir  v.  Vaiidertre,  L.  H.  7  C.  P.  330.     See  alao  Ath/urth  v.  Btfljit'l, 
li.  R.  U  C.  P.  20. 
{d)  Brati'lt  V.  Lmerenff,  46  L.  J.  Q.  B.  237 ;  1  Q.  B.  1 '.  ;}44. 
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Sul.,,,,uo,„ly  ,1,0  ,aah,,iff  h  ,;  i""    ..  rL      •  '"-'""'  '""'"• 
"at»  on  b,mrd  tho  Ori\,r,l     n  """'""'«  quiratity  of 

.«hiim,,.„t  l,y  the  IIV,,,,,,!  i  ■'"''■'■  ''"""'  •'■«»  111" 

by «...  4,,, ;"",'" ::;  "","'•'»  »""■.  i"-  «...* 

'I.^.t  the  di.fc„d„„,  ,v,„bo     d,  f" '■'"!«'■,  C.  J.,   hold 

"■■S'nnent,  ™d  .■  "  I   think    h  '    "    ,      .      '  """'"'  "'  "'" 
•■  was  intended  that  ,h,  .hi  II*^'  '"•'"■<'"™  '''   """  " 

■•i.a«i. th':  \it  ;'r::  t:"b  't*  ■"  '"«^"'"' 

■as  they  oame  if  they  ZTT,-  "°',''"'""'  <"  "«*Pt  them 
-wait  in  order  to  see  'XL  "J  ""^S!  "»»  ."»'.  ""•■"-'  •» 
c-a*  was  referred  to  by  C'iler  T  r  , '•"  ""'"■"  ''''''• 
IMery.  Sala  („)   whom  ho     ^,'        ^  '"  '"» J-'g'Wnt  in 

.»i..  all  tho  oiu'TX  ,::;r"A?.h°'  "•"•■'■"""» 

■■-fusal  the  sellem  were  netCt,    ,     /       "T  "'  ""» 
"IlK'ir  contract    and   thL        "        !  ™'  "^"fdanee  with 

■the  eo„„,.et   dd   noTh  ™   T^"^   *"  ""''""•^^  ">»' 
'•entirety,"  ""'   '"^  ''^•'•'°""''''  V  then,   in    i„ 

III  the  case  of  ///}//•,.«  tr    v;      »  /.^    . 

ia  I«r7,  the  apH  au,    the  b,'  "'  '•"  t'  ""'""  "'  !•"«'» 

l.l«.rehLericeT™:sl,and>''''  ?   "'!"''  ■""'  "««"^ 

;:;;— "To  be  ,hip^rat  \:,ZTlZ:"'  "■";"'"« 

■Hie  months  of  Mareh  ~i  Auril  I«7J  ,  V  '  '  '"""8 
■■%.'/-  »/  (W„„."  Th-„'al!^  '  f  T  ^'"'  '""''  '"■■• 
»(>  ton,  dated  the  24th  .TlTreh  I  ^"''  '"""■"'''  f"' 
««"  ten.  mied  8,200  baL  .ndTn  '",  Tr  ™"-  ™*-  '"'« 
tkea, ,«  follow,  ,„,  1  780  bat,  t^.r  °^'°?  "™  »'«""''  '"■• 
'»r  I,78U  bags,  bill  »' .ed'Th  '''"'''■"••' f""  *«''"'«.7; 
~ ^^___M|eaj4tliK.bruary  ;  f„r  3,o00  ba.-s 


lill 
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bill  signed  28tli  Fobruiny  ;  and  for  the  remaining  1,080  baj,'s, 
bill  sigmd  3rd  March.  *  liut  of  tluw  1,080  bugs  it  tunu-l 
out   that  all  but  50  were  put   on  board  on   the   28th   <>i 
February,  and  those  50  on  the  3rd  of  starch.     Tlie  detVii- 
danta  declined  to  accept  any  of  the  rice,  on  the  ground  that 
it  was  not  shipped  during  the  months  of   March  "^'  Ai-ril, 
and  the  Houw^  of  Lords  held  tliat  they  were  entitled  to  .1. 
so.     On  the  motion  to  enter  judgment  for  the  defendants, 
lilackbiu-n,  J.,  said  that  if  the  loading  of  all  four  pan  .Is 
had  commenced  in  Februarj-,  and  b«>en  compU'ted  and  bills 
of   hi.iing   signed    in    March,    the    ease    woidd   have   b.di 
identical  with  Alexmuler  v.  Vomhrzer  {«),  and  then  it  would 
have  been  a  cpiestion  for  the  jury  whether  this  was  a  shiii- 
ment    in  IMareh  «^  April,    but  that  it  was  unnecessan  to 
decide  that  in  this  case,  because  the  three  earlier  par<  .Is 
were,  in   <'very  sense   of   the    word,  completely  shipped  in 
February,  and  it  was  uimecessary  to  consider  whether  the 
last  shipment  was  according  to  contract,  for  the  defendant; 
who  bargnined  te  have   600  tons  shipped  in  March,  w.re 
not  bound   to   accept   4   tons  shipped  in   March,  and  ■>% 
shipped   in   Februaiy.      This    judgment    was    reversed   in 
the   Court   of  Appeal  (h),  but   restored  in   the   House  ot 
Lords  (c). 

In  Askmore  v.  Cox  (d),  in  1898,  the  defendants  sold 
to  the  plaintiffs,  by  an  agreement  in  writing,  250  hales 
of  Manilla  hemp,  for  shipment  from  a  port  or  ports  in 
the  Philippine  Islands  by  sailer  or  sailers  between  ^lay  1st 
and  July  31st,  1898.  The  agreement  provided  that  it 
the  goods  did  not  arrive,  from  loss  of  vessel  or  .itlur 
unavoidable  cause,  the  e(mtraet  was  to  be  void.  Tho 
Spanish- American  War  prevented  the  defendants  tioin 
shipping  hemp  by  sailer  between  the  specified  dates,  but  lu 
September  they  shipped  hemp  by  steamer,  and  on  ( )ctober  I'Tth 
declared   it   against   the   contract.     The   defendants  stat.d 


(fi)  Atnander  v.  VandtTZft,  7  C.  P.  330;  anU,  p.  248. 

(t)  4(J  L.  J.  Q.  B.  201 ;  2  Q.  B.  D.  112. 

fr)  4fi  Ti.  J.  Q.  B.  ttCA  ;  '->  .\pp.  Ca.  155. 

(,/)  A»hmore  v.  Cor,  88  L.  J.  Q.  B.  72  :  [189fl]  1  Q.  B.  4:i«i. 
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i»— tout.  „„a  ,i„.e  r  ..,;■,'    "I™  "■"" "  '■"'"'''>'"' 

l"""l,  in  AV,/,,„„  V      /,„"■"  ,;'•"  ''■"'•     ^"  II.,,.  „tl„.,. 

"7  <"  i.o..  o„  ,erl :. '1,1 /;;:;■■■  """^•f' -«■»',»«,; 

i<  W8  held  that  the  «ti„  ,|.,H,!   •        ,  ""■  ''■"""  ■^■""■•••■P," 
tion  to  W  given  "  i,'  ,^T    ''''""''"'«  ''"•  ""•  "l^-Mo  '- 

The  Word  "  inonf  h  "  ..,  , 

nieat  ,t  means  a  cal,«dar  mo nh        >  '*''•'  '"  '•"■«»- 

.h„„.i„g  a   lunar    ,no ,,)    ,"     1  '         ?  "™''  "''•  ""'''•'' 

loutract  of  sal,.  "  month  ••  ,.,  prov.d,.,  ,1,,,,  ;„  „ 

Wl»e  the  co„t„.et  i,  for  Z^^7" '"1" r^"^"'  "'"'«l'- 
iwo  months,  the  time  .„„,t  l7o  .f  ,  .  f'"'"  '"  '*  1™"^  '<"  "' 
"«  which  the  comrae  ™  tj     "° h'  r":'""™'^  »'  ""^  '•"' 

'-  entire  eale„,l„r  me^th,  hti,rh         "t"  """'''  ""^  '"'"■ 

m  Bhul,  to  nmko  jiayment  (,/). 

M  to  j,,,V,(/  „„rf  iv/,>,,,, 

^^^"tiihTitCt'Ti^xfn:  •" '"« -t™.T, « the 

-Hevedf^mhis^irt:^^^^^^^^^^^^ 

M  I"  U  Vici.  .:  "l  :  f"  ■•■  •'"«"-.  i»  l««.  2  0„.  «  Kir.  ,0 

^^^'- /•  Q.  B.  164;  a  B.  &  „  8M    /■  /,  ' ^'^^■"-  =^";  ^"y/"'- V.  rnW»W/ 
,  •  H^    r.  K  6,6;  ,  c.  p.  a,l  't'4'f  ^^  -  ^'V-.  3.;  l'  J.  c.  P  •    ': 


252 


CONDITIONS    PRECEDBNT. 


[Pt.  II. 


i'S-  ■     si 


mammn 


obliKutiun  still  rcmainH  l.intlinK  on  him  to  pny  for  the  gou.ls 
if  tho  property  in  them  hud  puHsed  to  him  at  the  time  wh.  m 

thev  weiv  destroyed.  ,  „     «  .t     «  , 

This  subject  is  dealt  with  in  sections  b  and  7  of  th..  S:,I,. 

of  Goods  Act,  which  provide  :— 

'«  6  Where  there  is  a  contract  for  the  sale  of  specitir 
''g„ods.  and  the  goods  without  tho  knowledge  of  the  sell.. r 
''have  prished  at  the  time  when  the  contract  is  made,  llu- 

"  contract  is  void. 

"  7  Where  there  is  an  agreement  to  sell  specihc  goo.ls. 
'« and 'subsequently  the  goods,  without  any  fault  on  the  part 
"of  the  seller  or  buyer,  perish  before  the  risk  passes  to  th. 
"  buyer,  the  agreement  is  thereby  avoided." 

The    latter   section   must  be  read  in   conjunction  with 

section  20 : —  •       .  .i 

»  20.  Unless  otherwise  agreed,  the  goods  remain  at  the 
"seller's  risk  until  the  property  therein  is  transferred  to  the 
"buyer,  but  when  the  property  therein  is  transferred  to  the 
"buyer,  the  goods  are  at  the  buyer's  i-isk  whether  delivery 
"  has  been  made  or  not. 

"  Provided  that  when*  delivery  has  been  delayed  thron-h 
"  the  fault  of  either  buyer  or  seller  the  goods  are  at  the  risk 
"  of  the  party  in  fault  as  regards  any  loss  which  might  u.^t 
"  have  occun-ed  but  for  such  fault." 

In  the  following  cases  the  question  was  whether  the 
arrival  of  the  goods  was  a  condition  precedent. 

In  lioiid  V.  SifikiH  (o),  at  Nisi  Prius  in  1809,  the  sold  note 
was  in  the  following  terms:-" Sold  for  Mr.  II.  Siftkin  to 
"  Mr  lioyd,  about  32  tons  more  or  less  of  Riga  Rhine  hemp. 
«  on  an-ivul  per  hnnni  ,nul  Almwi^     The  vessel  arrived  ^ ith 


14-  •  L.  K.  9  Q.  B.  46-2 ;  1  U-  B.  D.  'loH ;  //.«.  v.  Suyhrur,  15  M.  &  W  2.1: 

Marine  l,.»,.r,n..e  Co.,  42  L.  J.  C.  P.  284;  44     '•  J^^-  l/'     I;  "  .J 
572;  SirUl  V.  A»h(on,  .«.  L.  J.  n.  B.  WO;    [UK)0]  2  (i.  "■/;''•'"';;• 
K.B.  «tO;  [1W)1]  2  K.  B.  12«;  and  the  O.nmation  La«»:  '^';^''-  '''■'•, 
ri»03]2K.B.74i;  UlakeUy  v.  .tf«//.r  and //«6*>n  v. /WWe"  (1!K»..N  «J  U. 

K.'b.  im;  Chaiidlrr  v.  MVUer.  [IWM]  I  K.  B.  4»3. 
(a)  Uoyd  V.  Sifkin,  2  Camp.  326. 
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"onsuited  the  plaintiff  ^""J^'  ""*  "^  ^^^^  ^'"P,  «"<! 

^V'"oJn  '^'""'"'"'  ^"^'  "t  ^'^^"•''i  I'n-us  in  1810  „ 
wa8  for  200  casks  „f  tallow  '«o„  „r.      i    »         '  *''*"  ^''"'^^'''"^ 

•'arrive  on  or  before  the  L  of  IJ  '  Z'  "''  ''  ^^""'^  »«* 
"to  be  void.-  The  yes^^^rf^  "^'-^^'  «-  ^-Kain 
wrecked  off  Montrose  in  Nov"  L  ^, J""''"  ""  '"«"•'''  -« 
tallow  was  naved,  and  n„>h  h  k'  1'  ^''"^""  P"''*  of  the 
by  the  31st  of  D;  el;  t ,  "  i  T"  ^""^'"'"'^"^  *°  ^^«'^'J«» 
«  Ellonborough  ht  'i'ut'  '^'T'^''''  '''''  ''  «*  ^-t''- 
the  arrival  of  thf  tXv  n     n  1         T  '"'"  '""'"^ional  on 

-.-ln.snite;;r;^.^;t^ 

"'  ■*l"mh  V.  (l„r,l„„  (I,)    in  l«^r,  ,. 
l-y  for  butter  by  a  bill  „t  ,„.„'         .,    '  ,     ™''*'"'"*  «'"'  <" 

precedent.  ^*^^  ^^^  landnig  a  condition 

In  i.rt,v///  V.  Hamilton  (c)  in  isqq  ♦!, 
'ianiUKes  for  not  deliveri„V4H  /       '/^'  ''''""'  ^««  «»^d  for 
i-  "  '>0  tons  of  .277  tt    ,  "^-     ^^^  "••"^-^'t  -- 

-^  "on-arrival,  or  tl"t    ,   nlu^^  ''"'•^•^''''-     '"  -« 
•delivery  of  former  contraXtHscor  "^  «^^- 

"fthe   .l/.,„,w,/'.  ear..o  was  tr  nlf  ^    ?  ^  ^"''t 

«hen  the   .1A.,.«  arrivl     a^.T     '"  ''"  "'"''  ""^ 
'raet.  had  been'  made     1  '  I  T  l"""^  '"^  ^"^'"''^  <^«n- 

P'-tiff.     The  M^rC^^  ^"^>'       ^-'^  ^^"ft  for  the 
1/"".V<VW  was  a  eonl-M  ""■''''^  «^  the  oil  in  the 

«-  not  onTitied  o  :r:^;'-""^*^''*  ^^^'  i''-"tii;; 

And  further  thit  Z        .        transhipped  on  to  the    //>,// 

--  not  ent  t       t  ZT!  ""  T^'  """  ^^'^  l'^^'"^'^^ 
'/"««.  ^'    '    ^^"'^  ^^'"^^  d"I  arrive   by  the 


ni  ''f'  '•  ■'■''""•"<'"',  ••!  Camp.  274. 

W  Altjra„.Ur  v.  Oar-lner,  \  Bin^  K  P  ,r7 
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Johnson  v.  Mocihnahl  (*»),  in  l«-l-»  w«»  «"  action  agaiii>t 
the  Hclh'r  for  not  delivering  Hodu  ucconlinfj;  to  the  followiii:,' 
contmct : — "  lUU  tons  of  nitrate  of  sodu,  at  18*.  per  cwt.,  to 
"arrive  ex  Ifnnitl  iinnil,  to  be  taken  from  the  (jnay."  Tlic 
/hinu'l  iirunt  arrived  withont  any  wkUi  on  board.  TIh- 
jduintiti's  ((.ntentled  tliat  there  was  a  warranty  that  the  goc.U 
shonld  arrive,  "bnt,"  said  Parke,  B.,  "the  words  'to  arriv.  ' 
"and  'on  arrival'  meant  the  same  thing,  and  the  word  '  tn 
"  was  not  the  same  as  '  shall,' "  and  he  held  that  tin-  i><  r- 
f.n-mance  of  the  contract  was  conditional  on  a  donhle  event 
the  arrival  of  the  vessel,  with  the  cargo  on  hoard  (fc). 

In  iion'mm  v.  I'min  (c),  in  IS^")?,  the  action  was  for  imt 
delivering  1,170  baU'S  «)f  gambier  stated  in  tlie  contract  to  1»" 
"now  on  passage  from  Singapore,  and  expected  to  arrive  af 
"  Lcmdon,  viz.,  p«'r  lliivenmniiii  8(»r)  bah's,  per  iMtlif  .l;///.s 
"  ]>ntf'  H(t5  bales,"  lioth  shii)s  arrived  with  the  speeiti.  ,| 
nnmber  of  packag«'s  on  board  eonsign«'<l  to  the  defendants,  l.iit 
these  packages  were  only  one-third  (»f  the  weight  of  packiips 
of  gambier  known  in  the  trade  as  bales.  There  were  also  on 
board  a  niniiber  of  bales  sufficient  to  satisfy  the  contmct  and 
of  full  weight,  but  not  consigned  to  the  defendants,  ili.' 
plaintiffs  at  first  declined  to  accept  the  light  bales,  but  subsc- 
ipiently  did  accejtt  them,  and  brought  this  action  against  tli. 
sellers  on  two  counts,  first  for  breach  of  the  warranty  that 
bales  of  the  descriiiion  known  in  the  market  as  bales  wen 
on  their  jjassage  from  Singapore,  an<l  second  for  breach  di 
cimtract  to  deliver  bales  of  the  description  commonly  known 
in  the  market   as  bales.      The  defence  was  that  the  duty 

;  deliver  depended  on  a  dcmble  contingency,  viz.,  that  tin 
stii>ulated  number  of  bales  should  arrive  and  should  nim' 
consigiu'd  to  the  defendants.  The  case  was  decided  lu 
the  first  count  and  in  favour  of  the  plaintilV,  the  Court 
being  of   opinion  that  the  stati'Uient  that  the  goods  wire 


(a)  JohiiKon  V.  M<„-.l<wul,l,  12  T-.  J.  Kx.  !Ht;  it  M.  &  W.  m\. 
(i)  For  meaning  of  "  now  on  i)art8age,  expectetl  to  arrive,"  lee  Gurrism  v. 
rerri„,m  ISm.  L>7  I,.  .J.  C.   V.'IW;  L'  C  IJ.  N.  S.  OSl ;  and  Fitchrl  v.  .S  o/M" 

i«j4,  i.»  < '.  r..  Oil. 

(c)  OorriueH  t.  J'errii,,  27  L.  J.  C.  l\  29 ;  2  C.  a  N.  S.  081 ;  tufi't,  p.  i;30. 
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"^^•'•■••''  '"'  '"'«  a  MOW...  of  Is  .""  '^'"'''  '"^  ^'•"•''••^  "ver 

••^'••"N  vi..,tl.ut  tI...Koo,    It  1^"    '  ^'^rr-^  "  '-V  c.o.wli. 

''■^v.-r  aKui,.st  the.  s.Ih...  ;•,,,,'  ^'^:.  ^^"^    ""   "^•»'-'  '»V  tl... 
"-•     'J''-   -nt..,.t    was    fU     1.         ;"""'^'  "  '•"''•"^"  "*•  ^'^ 

••-N^-.hNa,.di..sun:;  !:;,^^^^^^^^^ 

,:"'^""""«i '";:.::l:;:,'r,;^;':r,:r'"'r«''- 

*™.  ."K. ,.«,  ir„ : ' lt:*-".'  ""t-'  -'  -«. .. 

'l-in.n„t  Hurbuml,   b,,.  ,1„, ,"      ,  ,   ,"/"'"■"•■'  lo  .l,.liv,T 
f"ta.,  whici,  «■„»  ,„  ,■,,,,,,„,!  ,.  ,   ."'  "'<''"l''"f  5/.  U,.  v„i. 
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In  the  cast^of  Th  fnlnilto  «•»•/  lf»r„nih  Sh„m  \«(r/>'"  ' 
I'o  V  Jh-  MtHtoit  (,.),  in  1863,  then'  wore  crosH-actions,  in  m>- 
of  which  the  romimnv  sought  to  rccver  damages  from  l>. 
Mattos  for  not  dolivering  coal,  and  to  recover  half  the  pn... 
paid  in  a.lvance  for  the  coal  .vhieh  he  had  not  delivered  in 
,..ms«..,nenee  of  lo«8  at  N-a,  and  in  the  other  De  Mattos  su.  -1 
f..r  the  unpaid  balance.  The  company,  wishing  to  have  c.;,! 
supplied  to  them  at  Rangoon,  entered  by  h'ttn-s  into  a  .  .,„- 

tnl.t  with  De  Mattos,  of  Londi.n,  t..  supply  them  with  I, f 

tons  of  coal,  at  21.  5.s.  a  ton,  delivered  over  the  ship's  si.lr  at 

l{ang.Km;  payment  to  be  made  m  cash,  om-  half  ..n  hand...,- 

,.ver  the  bill  of  lading  and  policy  of  insumnec  to  cover  tli. 

umount,  the  other  half  .m  delivery-  at  Rang.»on.     De  M.tt,. 

<.hart*.red  the  IVahan  and  put  <m  board  1,166  tons,  on  wln.l, 

he  effected  an  insui-anee  for  1,400/,  and  handed  the  p-li.) 

and  bills  of  lading  to  the  company.     The  bill  of  lading  .u;ul. 

the  coal  to  1m'  deliverable  to  company  or  assigns.      The  in v,  .i.  . 

value  of  the  coal  was  2,623/.  10«.,  and  the  company  i-ai.! 

De  Mattos  one  half  of  this  sum,  viz.,  1,311/.  15.s.  less  disc ...nt 

The  l\;>h.n,  sailed,  and,  owing  to  bad  weather,  a  p..rtiun  .t 

the  coal  had  t..  be  thrown  ov.'iboard,  and  on  putting  intu  tl„ 

Mauritius  she  was  deemed  unseaworthy,  and  her  cargo  «:,. 

discharged,  and  H60  tons  of  the  c«.al  were  reshipped  on  h.M 

the  Althd    hnno„l.      When  the   Alfred  Lammt  arrivd  ;,t 

Rangoon  her  captain  claimed  45,.  a  tern  freight,  and  on  t  p 

eompany'H  agent  refusing  to  pay  it,  the  coal  was  s.,l.l  Lv 

auction. 

The  chief  (piestions  were  whether  the  company  w.iv 
entitled  to  recov.-r  back  the  sum  paid  by  them  to  De  Matt^v 
and  whether  De  Mattos  could  recover  from  the  company  tlu 
balance,  viz.,  1,311/-  !'>«•.  of  the  invoice  value  of  the  cua . 

lUackburn,  J.,  in  <lelivering  (/.)  his  judgment,  m  wli.rh 
Mellor  J.,  concuiTcd,  said  "  the  case  depended  on  what  ^^^^ 
"  the  effect  of  the  contract  as  regards  the  property  in  t  u- 

goods  and  the  right  to  the  price,  from  the  time  of  th. 
-^-^-^^;^^;;;;^^^^  D.  Matto,.  :i-.'  L.  J-  H  !^ 

(/,)  32  li.  J.  U.  1».  -i'i^- 


ii 


ch.  n.] 


AS  TO  ARRIVAL   AVD  DKLIVKRY, 


1^7 


••  The  v,.u.l„r'.  ,l,r       •       T""''  •"  "  ''""  "'  '■'■"'"■">i"". 
d.l    ,.r,,l  ,1,..  „„„|„  ,„  „,.,  ,.„^,.,     ^  >« 

.Im  I  „,.,„all.v  1,..  ,I..I,v.,,,l  „t  tl„.ir  ,l,,ti„,.ti„„,  .m,l  „xn,,« 

.|u,  „„.  ..,„i,i,,,  ,„  „„.  ,„,,,,  ,„„  ,„  i, ;,,,,,.  ;7,, , ;' 
-.1  ..n...M,f  „...„.,,„.,,  „,  „„.  V,.,,,,,,,-,  ,.!„„„.,,  ,„  ,1,,.,.;^ 

,;      '    •   Pia.c.  „,   ..,,,i,„„i,„,     8,,.    ,  ^.    1^^^^^^         ' 

lu    .1,,.  ,„,«■..»  ,„„,•  ,„t,.,„l  „„  ,„,orm,.d,„l..  »|„,..  „r  ,l.i„'    . 

>  m«,  „,„.„.l  ,  ,„,  ,1„.  v,.„d„r  .hall  d.-livcr  ...,  «„«1mJ 

..ihll,,l  l,,„  ,„Hl,.rlak„,R  „„  ||,„,  ,„,  .|,„„  ,„„  ^.  i; 
«...»   ,..•  a  br,.ad,  of  ..mmc.,,  i,  „,o  «„„d.  d..  ,.„,  r  .,.| 

,»      of  ,l„.  ,,„™  ,l,all  „o,  Ik,  payable  „„l..«  ,l,c  ««,d, 

..      H.  J'"'J- '"»>■  •«"■»'"'  """  the  property  .hall  v,,t 

I.    p,.r,W  a.  o»-uer  a,  ™„„  „,  ,he  g,„,d,  „„■  ,hip,K.,l, 
«.e..  ,l,ey.hal    W  bo.h  .old  ami  deliveml.  and've 
>t  .heprue  („,  whole  „r  i„  part)  .hall   l,e  pavable  oidy 
^.iMhc  eoatuiKeney  of  the  «,„«!,  „rrivi„R,  juit  as  they 

(a)  />««/.,/,  V.  L„mUrt,  6  CI.  &  Fin.  tMK). 
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(11  r*^ 
lltf 


si?,      »: 


"minht,  if  they  pli'iiwMl,  wntrart  thut  th«'  prii-o  »h<Mil«l  ii-i 

'♦  Im»  jmyulilo  uiiIohm  ii  purticulur  tnr  full,  but  without  any 

"  contrjM't  on  the  vrutlor'n  part  in  tin-  one  fiiw  to  procure  tli. 

"  Ho<k1h  to  anivc,  or  in  tin*  otlirr  to  cauw  tin'  tn**-  to  full  . 

"  The  particH  in  the  jirrHriit  raw  liavo  not,  in  oxproHM  t.>riiiv 

*' (U(lan>(l  their  intrntion  a«  to  the  time  wlu-n  tlu«  property 

'•  in  tin-  couIh  was  to  hv  trntiMfem-*!  from  I)<'  Mutton,  who  was 

"  to  supply  tin-  couIh,  to  the  company;  ami  wo  an-  left  to  coll. .  t 

•'tho  intention  from  the  various  stipuluti«»ns  in  the  eontni.t. 

♦*  It  is  eleur  t'  i*  the  eouls  are  to  he  shipiH'd  in  this  eountiy. 

"on  hounl  t     .(swl  to  1m'  en^a^'o<l  hy    I)e   Muttos,   to  l.c 

"  insured,  and  the  indiey  of  insiiranee  und  the  hill  of  ladiiii; 

"and  invoice  to  he  handed  over  to  the  company.     As  si.nii 

"as  De  Mattos,  in  pursuance  of  these  stipulations,  fjave  lli.' 

"company    the   ]>olicy  and  hill   of    ladinjr,    he    irrevocnlily 

"  appropi-iated   to    this  contnut  the  noeds  which  were  tliiis 

"  shipped,  instired,  and  put  under  the  eontnd  of  the  company. 

"  After  this  he  eccihi  mvcr  have  lM>en  required,  nor  wouhl  li< 

"  have  had  the  right  to  ship  another  cargo  for  tin-  compniiy. 

"so  thut  from  that  time,  that  which  had  origin  illy  heen  an 

"  agreement  to  supply  any  coals  answi-ring  the  des<riptiMii 

"  became  an  agreement  relating  to  those  coals  only  just  a-. 

"  much  us  if  the  coals  had  heen  s[M'cified  from  the  first."  . 

•'  As  to  one-half  of  the  price,  the  balance,  as  it  is  called  in 

"  the  letters  forming  the  contract,  the  uitenti<m  that  it  sIk.uM 

"  only  Im'  paid  '  on  completion  of  delivery  at  Ihuigoon,'  sr.  in> 

"  to  nus  as  clearly  declared  as  words  couhl  possibly  dei  Ian 

"  it ;   and  consequently,  I  think,  as  to  that  half  of  the  pi  i.  ( 

"  no  right  vested  in  De  Mattos,  unless  and  until  there  is  u 

"  complete  delivery  at  Rangoon,     lint,  consistently  with  tlii>, 

"  there  might  be  an  intention  that  there  should  be  a  coniplt  t. 

"  vesting  of  the  property  in  the  goods  in  the  company,  and  ;i 

"complete  vesting  of  the  right  to  the  half  of  the  price  in  l>. 

"  Mattos ;  so  as  in  effect  to  make  the  goods  be  at  the  risk  <ii 

"  the  company,  though  half  the  price  was  at  the  risk  ••!  I'' 

"  Mattos :  80  that  the  goods  were  sold  and  delivered,  tli<.U!;li 

"the   payment   of   half   the   price   was   contingent   on  tlu' 

"  delivery.     And  this,  I  think,  is  the  true  U'gal  construction 


in.    II.] 


AS    r(»    ARKIVAL   A.VI)    MKUVKRV. 


MO 


"»Mlu.  ,.o„tnue."     JJIa..kl,„n.   .,„.|    MHIor     IF     u- 

any  mom-v,  ,„„|  ,1    .    ,,     .,  """"'  '"  iv(u,\vi-  l.u.k 

l"''"«  of  tl...  ..j.posit,.  ,.pi„;    ^      . 

Kott,  HH..  ..a,.,.,  ro  th.  .   ..„:,,;     ^■ 

M<'ll"r,  JJ.     A.Hl  Willi. i 


t'.  J..  uikI  \Vi>|itiiiaii,  .;. 
"'♦  npr».'ul  tu  (|„.  I'xdHm,,.,. 
M  (  miiiticil  ami 
'•     niuckburii  ami 

;""""••    1  tlu.     virus    oj 


tHo-thinl.  of  the  fa.iKht    ho..  "  '•vc..,„,,t  was  tl.at 

""•  •'••livm-  of    I       '.a  !o  u       '"^'"'f  "'  ^'"  ^■'■^•''^"'^  »"•' 
^^^^  .u.go  U0.0  ,„t.mk.,l  to  he  eomum..., 

"'-liHuotothcMU.fond.nt  'I  ^^      ■"      "'^'"""■^"  ''""'^^•'   "' 
'^-i<'^-iant«oftln.pu:t.r;^^^^^ 

'"•u«s  and  being  ignomnt  <.f  its  1        .,        ^    "'  ^  "'P"'"'-^'» 
h'"''  the  so<la  to  the      1   H^    7'  *''7^"'/''-  »'-k-. 
"'-•'-te  were,  «' Live  ..."    «1    ^V  "^^^'™'  P^^^  "*'  th 


•^m.th  and  Co.     We  have  this 


•]>ool,  Sept.  8,  18(58.     M 


day  sohl  to  yon 


t'ssrs.  Williaii 


on  aceonnt 


"'  I'l'-'irllts  V.  .S>„ 


/V 


<•//.  7  11.  &  K.  .jT4. 


■/"/'-r  V.  .laimn,  L.  K.  2  C.  1 


"^  III  it  I, 


W.  U.  l;«( 


My, 


MH. 


^;  .19  L.  J.  il.  U.  210  • 


^1  L.  J.  <t  B. 


»i ;  I-.  H.  .->  (i.  u.  -1;. 


-•!».• 
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"of  Messrs.  Myers,  Son  and  Co.   about  600  tons,  more  ur 

"less,  being  tho  entire  parcel  of  nitrate  of  soda  expected  ti. 

"arrive  at  port  of  call,  per  I'renirsor,  at  12«.  9</.  l»er  cwt.  .  . 

"  Should  any  circumstance  or  accident  prevent  the  shipimiif 

"  of  the  nitrate,  or  should  the  vessel  b<i  lost,  this  c«)ntm<t  to 

"be  void."     The  defendants  informed  the  Valparaiso  h..iis<. 

of  the  sale,  and  the  Valparaiso  house,  beiii}?  in  doubt  whctli.r 

the  defendants  might   not  still  be  liable   to  the  plaint  itfs. 

purchased  another  HilO  tons  of  nitrate  of  so«la ;   and  iiLMiii 

chartered  the  I'minxor,  shipped  the  soda,  and  ctmsign.d  it 

to  the  defen<lants.     On  hearing  of  the  loss  of  the  60(1  t-ms 

first    purchased,    the    defendants   wrote    to    the    plaintiffs 

brokers  stiying  the  contract  was  void,  and  sold  the  kcichi,! 

600   t(»ns  to   other  parties.     The   plaintiffs   demanded   th. 

second  600  tons.     Hut  it  was  held,  both  in  the  (lu.ciis 

liench  and  on  appeal  by  the  Exchei^uer  Chamlwr,  that  tlitv 

were  not  so  entitled,  on  the  ground  that  the  goods  wlii.h 

arriveil  were  not  those  which  were  ccmtracted  f(»r  as  expci  tnl 

to   arrive.      The   cargo   oontnicted  for   had  i)erished.    Tin 

c(»ntract  related  to  goods  which  were  to  arrive  by  a  par 

ticular  voyage,  which  voyage  was  never  made,  and  it  was  ;i  i 

mere  accident  that  g(»ods  of  the  same  description  as  tli..s. 

contractetl  for  should  have  come  consigned  to  the  det(MHliiiitn| 

in  the  same  vessel  which  was  to  have  brought  those  guocU 

In  MrknII  V.  Jshton  («/),  in  VM%  the  defendants,  hy  A 
conti-act  made  in  OctoluT,  18U'.>,  sold  to  the  plaintiffs  a  <aii'(| 
of  cottonseed  to  be  shipiM'd  per  steamship  0»7«i ««/«»,  at  rcilainj 
ports  in  Kgypt,  during  the  nvmth  of  January,  1*.>0(),  and  1. 1 
be  delivj-red  in  the  United  Kingdom  ;  and  the  contract  tiirtlnr 
provided  that  in  <'ase  of  proliibitiou  of  export,  blockade,  "tj 
hostilities  preventing  shipntent,  tiie  contnict  or  any  unfnlti 
part  tlieivof  should  be  cancelled.  In  the  month  of  DchmiImJ 
1H'.»0,  the  (hhnido  strande<l  through  im'HIs  of  the  sea-.  ;iiil 
was  so  badly  damaged  that  it  was  impossible  for  her  tJ 
arrive  at  the  jMtrts  of  heading  umU'r  the  contract  in  ti'iu'  t{ 


(.i)  .\i<koll  V.  A.htr,,.  M  !..  J.  <i.  1».  040 ;  [IWtO]  >  •!.  B.  2»S  ;  TO  1..  J.  K  ij 
(mi ;  [liHU]  'i  K.  H.  IJe. 
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'"«:»  'I»riug  January,    1900      Tl,n     .  •     .»  "^ 

a't'on  a^minst  the  .lofendants  for   .   ^  '  '''"""ff''^  «»e,r 

a  oar^o  under  the  contact   buHt'Tf  '''  ^'"'"'•"  ^"  "'"P 
M.  R,  and  Kon,er,  L  Hh  ;  H  1     T  ''^''^  ^>'  ^^-  '^-  «"nfh 
"^thee..ntnu.trn„;thet;n      ;^^^^^^^ 

•■"'«^>-n  that  if  at  th^rer^"'5'^"^J'"''^^''f'"-' implied 
^'-..uhl,  without  default  o„  the  IZ  ^^"'T'''''  '^^  '^''""do 
»'•  l*^  «t  to  .hip  the  carco    h    ''^'^''^''^''^^  I'»ri,  hav..  ceased 

-  -  end.  L^:r%^z:rrYr' '-  ^'-^•"^  - 

gjound  that  although   the  (hl.nll.u    '  '''"^e-'t^.l   on    .he 

-•i'l  not  have  beenLjittVv^^^  "  '''''  -«' 

I-yent  the  buyern  waiving  the  're  'l  V  ''"  "'"""«  ^" 
■"  ^  -  faet«  of  the  «..,  toLges  I  •''^'":'  ""''  '"^^''"'^ 
t"  the  ship  would  have  been  tZ^l  ^r^  '\^^^^ 
;""'""^rc.al  8,K,cuh,tion ;  and  that  th  V  ""  '^"'' f"  the 
""l>"-^ihility  of  performLnee  '       ''*'^'''^'  ^'"''^  ^»'"«  no 

In  many  contracts  the  dehverv  aiih 
pn-oeJent  to  the  right  to  s.c  for  L  ^"""^'^  '^  "  ^""^''^ion 
t"--.-  .li.spen«es  w.th  th  rrforJnt^r./  '""  ^^''^"•^^  ^^« 
'^.'  P-fonnauce  becon.es  au  imrorb  L  ,  '"  "r"'""'  '"• 
,  "''"'•  Of  such  contracts  ( W/  v  T  ^'  '  "^^'^  '"''*«"*  "^ 
%/- V.  r./,W/  (.),  anil  tCa:^*^^^^^^  "•':  '^  <")  and 
I  '•^•'"ples.  ''"'**^"  0^  their  class,  are  good 

I"  AV/7/   V.    Whitworth  Ic)    in    1««-     *, 
-'"*'••.,  contracted  to  se U   to   th      ^^       '  ''^^''"''"nts,  th,. 
•-tton  at  ].H,/.   ,....  lb  ^'^""^'^'^  "-''^^^  »>«!-   of 

•^hil.  or  ships  fron,  C'alcm'ta'  "        "Tr"  '"  ^'"^''l'""'  P*"" 
■•from  the  quay,  &c."     The  cotton  «,      .  ''*;"""  *"  '"'  ^"ken 
;j  placed  in  a  w,„-ehouse ;  ^"0?:     f ''  ""  ^'"'  ^->' 
h<^en<lants  offere<l  to  delive    the  eoT    .    T  ""'"'" ^  ''">•  ''"' 
«'  q-my  weights  free  of  warehL         /      '""  ''"'  ^^"••"''""- 
h  to  the  quay  and  de"  r     '  1  ^'''T'  "'"  ^"  ""'••>•  '^ 
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« to  be  taken  from  the  quay  "  were  not  a  oondition  precedent, 
but  were  an  independent  stipulation  introduced  .solely  for  th<' 
benefit  of  the  sellers,  to  enable  th.'m  to  call  tipon  the  buyers 
to  take  the  cotton  from  the  (juay  in  order  t..  save  expense  (.... 

Thr  foUommi  ore  Kxamph'H  of  other  t'orma  of  <  omlilions 

I'reeeileut. 

Tamvaeo   v.    Lmvrs  (/>),  in   18G1,   wa*^   an  action  for    nut 
accepting  a  cargo  of  wheat  which  the  plain  ift's  had  cu„. 
traetcd  through  the  defendants,  who  acted   us   brokers   ././ 
credere,  to  sell  to  Dart,  who  became  insolvent.     The  contiiMt 
was  for  a  cargo  of  about  2,(M»0  qrs.  of  wbeat  at  50s.  i.o.h. 
at  Taganro-,  including  freight  and  insurance  to  a  safe  \m[ 
in  the  United  Kingdom,  "  payment,  cash  in  TA)ndon  in  .x- 
*'  change  for  shipping  documents."     The  plaintiffs  t -ndeiv.! 
a  bill  <.f  lading  for  1,850  *,  qrs.,  a  provisional  invoice  for  tli." 
same  quantitv,  a  policy  of  insuranci^  for  H,f.OO/.,  and  the 
charter-party.      The   defendants   refused   them,  conteiidiiiu' 
that  the  policy  did  not  cover  the  whole  of  the  buyer's  lisks. 
as  appeared  from  the  provisit.nal  invoice  and  bill  of  ladiiijj: 
in  other  words,  that  it  should  hav(>  covered  1,850,*,  qrs  at 
50g.  =  4,020/.       The    freight    to    be    paid    amounted    h> 
1  001/.  lOs.     The  Court  held  that,  inasmuch  as  freig)<t  would 
not  have  to  be  paid  mdess  the  cargo  arrived,  it  was  not 
necessary  that   the  p.dicy   should  cover   the   freight  :   mwl 
thus  the  smn  uncovered  amounted  to  24/.   lO.s-.  only ;  and 
that  the  meaning  of   the  contiiiet  was  not  that  the  \n>\\v\ 
was   to  be  calculated  at    50.s.,  so  as  to  cover  the  buy.rsj 
interest,  but  should  be  for  such  an  amount  as  an  ordinary 
shipper  would  have  effected  for  protecting  his  interest  in  the 
port  of  dispatch.     The  Court  refused  to  disturb  the  veidul 
which  the  plaintiff  had  obtained,  and  was  affirmed  in  M 
Exche<iuer  ( 'hamber. 

In  SmdevK  v.  Mrl.eov{e),  in  1883,  the  seller  brought  ;m 


(,,)  For  rule.  i«  fa,  plmo  ..f  delivory.  &e..  «*  Sale  of  CIo<h1h  .\ct.  ..  JW 

m  T„m,-aro  v.  l.,>r„,.  30  L.  J.  <i.  ».  231  ;    1  B.  &  8.  1H3 :    M  h.  J.  U.  K  -*j 

(r)  fial,<lfri  V.  Mrt.H,„,  i'l  L.  J.  Q.  B.  481  ;   11  U.  H.  D.  327. 
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urtion    against    tho   buyer    f,,,-   ,v,f„  • 

"■'■f  •'"■  i™y'-n.a.  ,..,;„,L,t,  *':;«;;■  »7-p' "-..  .•...• 

wii  of  i,„.i„,.  „„  i„ ,  :  ',"^„;; '  '?J;""- ;;'  •"-"-"■<■■  n. 

tl"-i.i,  ti,c.  thinl  boh,.-  i,    ,1        •■     "'"  '^"'"  "•'"''■"•'l  '"o  ..f 
•.".«.,.     The  .n,„'   ;,  "       '     "'■'""'  '"""'"  "'  •^•-  '•••'--- 

I.-™,..,  ,„..  „n,„ ;,    .  ,:;r::;;',;;;^'';'-  »-■"'■•■■  '".vi„« 

'!"■  ".luj.  o„  l„„„,|  „f  „.,:,.,    ,1  ™''  '""  "'  ""'^  '^"'8 

""  !"■■■  v„v,«,.  ,„  l.|,i|„|-     .■"■'",'  ""  "'"I'!'"'!  »■«»  »..  fur 

;'""«"-|— «,.:;;:;;■;■'■'•,''•"«••'■ «, 

i'".v,.,- „g„i„  ,i,.,.|i,„.,i  ,„  n!  r       """'■'■'■''•    ■''''" 

'!"••  ti.e  H.^t  ,o,„i,.,.  „,„  C„V  ;,„i ,  , ""  "I-^i''""'  '"•'■' 

als"  w„»  g„„,|.  '  "*  "'""'"■'  "'"I  tl'"^  *o...i<l  t ,r 

f- '.■<.iM:l';:,;;.:;::ru:.;,':,'"V'^"-'-" 

af,'reo,l  sum  fur  it.     It  was,\»u....r   i  ''  ""'^  l'">'  •'» 

"V  "I  4(  t(>u<iiti(.u  nrccorli'iit   tr.  ♦!       •  1 
'-  1-..  of  goods  .old,  lut       •  .       t  "'       ';  "^"""^ 

^I'ject  of  th.  statute  is  to  o„forc  ^''^  ^"'^^  "h^-^'e  the 

-1-- 1.0  enters  into  a  eo  m-ac      it .     /"""'^y.  ""  "^"  -"- 
t"  make   the  eoutraot  vo  d      ,s        7    T""^'^'""^'^ -'"'^  ""^ 
'«H    where    toba.::^       ^,::,/:,.^''''^  ;••  f^^^^^^^^^^ 
-ittedtotakeoutalieel  :^;;^j:;^.f^   -"-    '-^ 
premises  pursuant  to  (J  Geo.  4,  c.  SI  """'  ""  ^''*^' 


--t-  that  no  ,«r«,.n  nhull  soil  to\iJ Zi^J'^r,^'  *  •'•'  ^'^•t-  ^'^  "«•  which 
""1  'T  ...y  ,Ir„g  which  i«  n..t  of  ^e  nutun^  :     '^^  '""■'''""'■  "">•  '"»i" '"  "f 
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Inl 


Ch.  II.] 


CANADIAN  NOTKS. 


263a 


.•i|.le  Umt  where  „oo,l,  ar .  ,ol  I  hV  "-T,'.?  "*"""  ""'  '•"" 

;«n.io„  „r..„L,  .oZtLt  J  e'  ::,r:"'-'.;r, " 

lacts  are  not  ciearlv  statwl  in  fi.o  .  /  r,  '"^"'**  '^^^  •  ^'"^ 
J.ubtf„l  whether/  „rpe„de„  ;7,r'/''"';'-»°"'  •'•  >™- 
lioned,  there  had  iji Tnv  de„r  f,!'  ^f''*''''".'-  ''»"  "■en- 
.«.l..r  the  Statute  TkZuZ  t he'n,  '"  ."'  "'"  """'^'' 
.lie  vendor's  possession r,e|'i>w       T  ,''""' ■'  .T""'""''  '" 

.i.»-ufficie„t  aet,  done  to'tr  .„  i;;;  ::>  x.":"" 
■.»i..  po-eMion^f'itabieXd™ ;;,::';:"  t'^  *"  ^••■ 

■■»  take  tl.em  is  „  .lepositarT  „1  "'■''"■  '"  ■'■"''>■ 

■apply  in  keeping  ofT    I  „,  '  t":,,;',""' /^  ""'""J  •" 
•administrator."  '     "*   "   pnidont 

J!;;i*r;;t*  c™:;;;'''  '""''■'  """""•""  """•""-' " 

i^oiple  that  propertv    „        '";"""■ ''"•'■    '^'•"  "-'"■'"> 

« I*  Wiver«l  3e ,,,  M  '         ;  "■■"•"■'■•"'"•"I  >-">™f«  n.adv 

«rlain  th;  priee  bv  we  !  h  1'  t     '  ""' '  '""'"■  •'"'""•'■  '" 
-Wi.ed  in  ill  tl„    ve^t,  i  W  Ta  r'l'''""  '"•  "'''""■  '" 

*'  Privy  Coun,.il,  the  snbiee,  o    sale  „C  ■.    '"'j^;  T,'  '" 
"i'ii  had  been  measured  hv  J\m  "'"  "'  '"«« 

•■mlian  Act,  bv  wC    n  sn     «   7  ""l"""""'  ""'I'T  a 

.":•  ;n:it™  tX^ri'TS:  ;r "f '"  ■ 

;«»"i'"-.ebi,lrfo'":;:Zb  i\  ;".;::."„';:■■  '"^  ";'"•'■ 

;al.^.he  quantity  was  m^rel,  d^fin:  '      1';,:""  I' 
'     ""■Pnrehaser  retained  the  snecili,.all,.„  !    i 
"'  t"  Ihe  pla,,.  where  he  had  Jom,  ,"„  ""'  " 

"-    It  MS  proved  that  it  w„  "l,„l7  f"""""-  ""■ 

-"  l-fore  and  son,"  ime,,fTe',hr  r„'''     ""''■■'•  ""'"'■- 

:iir™V""'^^T-^'^-iXit:v 
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contents  of  eafh  log.     It  was  also  proved  that  delivery  :it 
ai  boom  meant  delivery  outside  of  the  boom.    The  log^  m 
tliin  ease  were,  under  the  contract,  to  be  delivered  al  lii. 
boom,  and  were  H«'eordinKly  towwl  down  the  river  by  ste.im 
Itoat  and  fastened  outside  of  the  boom,  of  which  notice  u.i- 
given  to  the  purchaser's  servants,  who.  in  fact,  assistiil  in 
fastening  the  raft  to  the  boom,  but  there  was  conflict  in,' 
evidence  as  to  whether  possession  had  been  given  ii|-  In 
the  vendor's  servants  and  taken  by  those  of  the  purcli.i>.i 
In  tlie  night  a  storm  arose  and  the  logs  were  lost.     Tin 
question  was  who  should  bear  the  loss.    Sir  C'reswell  (Ves 
well.  s|)eaking  for  the  Judicial  Committee,  was  8tru<k  Ik 
"  the  ingenuity  with  which  sellers  have  contended  that  th. 
"  projterty  in  goods  contracted  for  had  or  had  not  brconic 
'*  vcste<l  in  the  buyers,  according  as  it  suited  their  inter. -m. 
"  and  buyers  or  their  representatives  have,  with  e<|U.il  in 
'*  genuity,  en<leavored  to  show  that  they  had  or  had  iini 
"  acquired  the  property  in  that  for  which  they  had  con 
'*  tracted;  and  judges    have    not    unnaturally    appcan-l 
■•'  anxious  to  find  reasons  for  giving    a    judgment  wliicii 
*'  seemed  to  them  most  consistent  with  natural  just  ice." 
The  law  of  England  is  then  stated  as  in  the  text,  that  tli 
property  in  specific  ascertained  goods  immediately  vt'<is 
in  the  buyer,  and  a  right  to  the  price  in  the  seller,  tinl('<« 
it  can  be  shown  that  such  was  not  the  intention  of  tli" 
parties.      The  determining   circumstance    in    the   pifscntl 
case  was  that  there  was  nothing  from  which  it  could  W] 
inferred  that  the  seller  was  to  make  any  further  measure 
ment  of  the  raft  in  order  to  ascertain  the  price,  whicli  coiililj 
be  computed  from  the  measurement  already  made.    "  Th." 
"  buyer  might,  for  his  own  .satisfaction,  as  was  said  in 
"  Siranivick  v.  Sothtni,  9  Ad.  &  Ell.  895,  measure  it  when] 
•'  delivered,  but  the  seller  had  no  such  privilege  or  duty; 
"      .     .    moreover,  in  this  case  the  evidence  showed  that  I 
"  according  to  the  usage  of  trade,  neither  party  woiiM  liavfl 
"  measured  the  timber  at  the  place  of  delivery  so  ».•>  toj 
"  ascertain  the  amount  to  be  paid  for  it.    If  the  biivcr  liaiij 
"  compared  the  logs  delivered  with  the  s|>ecificatii)n.  stiiil 
"  that  document  would  have  been  referred  to  for  tlit-  piir 
"  poge  of  ascertaining  the  contents.    There  was  th<n't'rtrej 
"  nothing  more  to  be  done  by  the  .seller  on  his  own  Iwhalf;! 
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lit'  liad  ascortnincrl  flu.  »..*.,  i 

"•  he  done  l.v  hi„/    r  i  tt     "';;•  ^^""^  *»'♦"•••  ""ythin,. 

^ ordin^  to  the  fin.Iin^  of    h.  .'"':""  ^^"^'•'- «"•'• 

"--    ^'o^wasthe;eat•tl.;j^Vh/'i  '""  '''"""••"'   '^ 

'-th  were  to  eoneur    ■"  i„   SV^         "   ''"'"'  '"  «-^i<'»'  »'■•'>' 

■<>T;   the  ease  therlf.  ..  ;'""''  '■  '*''"'/'•  '^  «•  ^V  ('. 

'-.traetforthesrin'  t?'''"'^   "'""   ^^^  ♦"A^*'-^  '>»'  a 

'•  '"ntraet  the  vrouJruT      .    ""'  "'""''"tion.    Mv  sueh 

•rail  on  theLir'      •      "''  "''"°'^"''  «'"'  ^'-  'oss  must 

The^an;e^.«tio„  arose  in  ^,,,.,,  ,,  ,,  ^.  ,,^ ^      ^^ 

["1.1  for  the  sun.  of  $7^9  -.i  nf^'v  ^"^  ""'^  "'"•''•  "•- 
"••"^1.  *2,7«2.  takin!/f^:;':f  :,'':^^  •'  ""-h«-r  paid 
-."orandum  that  tl'e  ha'aT  e  was  to  .'    '  "•!:  •'''^''''"'^  •'' 
I'lT.'..  six  and  nine  mon    s   and  Th  '  /'"'*^  '"  '"^^^"^  «' 

^rn.er.soIl.  wh.re  the  ^o^i; "  J    '  17   ""''  "«^  ^'^  ^" 
l-ssession.    On  the  dav  of  />.  1^  "'"••n.r.^.  and  take 

^^ion  of  the  kev  and  on  t .    f^nf  •  ^'':,'*"-''«-r  «ot  pos- 

h  to  their  ren^olTth  ;Tr:  If^^;-'*  ^'"'^-^^  -th  ,. 
h-  i^  too  ,,Iain  as  to  the  pZ  ,mu  *^T'  '»>'  fi*-*  •  The 
*''  'H'  M"e«tione.l.     Ha^artrPT         •';"'"''  '''^"•^**J*''-«tinn 

^;isweret<.heeheeker^hth;';to:r  ook";  "^•""  '^  ^"" 
N.mmarj-  to  ascertain  the  amoun  f  ,  »'  "«''*'^««rv 
hr.  to  IH.  ^iven,  and  thoZ  ZZl  "  '"^T^  '^'  "^^^-^ 
H  V  tl^  quantities  in  tS  oek  ^  ^7"  ''"'"""^  ^'^  '^ 
kv  the  property  should  not  ',„  ''■^""'^'  '"'  ^««-  "o  reason 
ktioa  of  The  part.e  hat  it  tr  u''"''  '"'  '^  ^'^^  the 
^earned  Chief  JusHee  nnnV        ""'"^  ''"'•'^-     '"  this  ease 

-inentl,  reasonabiran^;- ^,;  V^J^VTi'  ^''" 
f'-I'  ^'oes  a  little  bevond  anv  of  tl  ,  -^ /^*'  '"'"•  ''"t 
r^-  ••  r  a^ree  to  sell  «  L  *'***'"^*"'  ^«'""«     R- 

["fhayorLtaek  of"  rn   ?  '  "'"^'^^  '*'"^'-  •^«^'  «  ^taHc 

'^'"^;  and  h^tLT     "  ,^„t-;-  J^"  ^i"^  that  speeifit 

'"  fi'^i"^'  "Pon  a  preeiseTum  t^;   t  he     "'  fr  '"^^*'«^' 

"*•  '""t  the  sum  shall  be  ageer 
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'*  tained  by  n  subHtH|uent  measurement.  What  is  theri  !. 
"  prevent  the  parties  from  agreeing  that  the  prop. Hv 
••  should  pass  from  one  to  the  other,  although  the  prif.  « 
"  afterwards  to  be  ascertained  by  admeasurement.  I  ii^ 
"  it  that  is  the  broad  substantial  distinction.  If,  with  a  \  i.  u 
"  to  the  appropriation  of  the  thing,  the  measurement  i«  t 
*'  be  made,  as  well  as  the  price  ascertained,  the  passiii-  „i 
"  the  property  being  a  question  of  intention  between  tin 
"  parties,  it  did  not  pass  bt»cause  the  parties  did  not  int.  ni 
"  it  to  pass."  The  context  shows  that  Cockburn,  ('..I  .  i- 
speaking  not  of  an  express  agreement,  Jis  to  which  tli.p 
could  never  be  any  cpiestion,  but  of  the  agreement  i"  Ik 
inferred  from  the  fact  of  the  goo«ls  being  8|>ecific;  nii<l  it 
•that  sense  the  cases  have  never  gone  to  the  full  extent  ..: 
his  dictum,  though  there  has  lieen  a  somewhat  st.ail\ 
development  in  that  direction,  so  far  as  regards  the  n. . . . 
sity  for  weighing  or  measuring  as  a  condition  to  the  pii>-iii: 
of  the  property. 

Price  agreed  upon  nece.sttarif  i«  quods  bargained  ati/l  »  '.' 
This  was  decided  in  Upper  Canadji  in  1846,  in  Elnd'f  v 
Hichardsoii,  .5  U.r.g.B.  UJ>.  in  which  it  was  held  tliat  t .. 
count  should  have  l>een  for  not  accepting  the  goods.    T; 
matter  has  become  of  comparative  unimportance  uml.  r  tn 
present  system  of  pleading  and  with  the  present  lilMialitv 
in  allowing  anjeiidmenta.    The  same  remark  ap|)lies  to  i! 
ca.se  of  Lane  v.   Melville,  .?  O.S.   124,  where  goo»l<  «>; 
ordered  to  be  made  by  plaintiff  in  England  and  on  ;iiiiv;i 
here  went  into  the  hands  of  the  plaintiff's  agent,  who 
not  tender  them  or  leave  them  wUh  the  defendant,  anil  t  -I 
plaintiff  sued  for  goods  sold  and  delivered.  It  was  IhIiI  tii;i:j 
the  action  should  be  for  refusing  to  accept  the  goods.  Init  ir| 
was  treated  as  an  open  question  whether  he  could  not  liav.'i 
8U«>d  for  goods  sold.    That  would,  of  course,  deiwiid  iiihuI 
whether  the  property  had  passed,  which  question  could  n 
arise,  as  Ute  action  was  for  goods  sold  and  delivrrcd  mia 
tiiey  had  oot  lieen  delivered. 

In  Sheriff  v.  McCoif,  27  V.V.,  Q.B.  .597,  to  an  actioti  on  Vi 
common  counts  for  gooils  sold,  the  defendant  pleadHJ  : ial 
at  the  time  of  the  sale  the  plaintiff  agreed  to  acci'pt  in  m 
tii«Ht  two  j.romisHory  notes  made  !)y  one  Merrit.    1  i='fp!!=i5!| 
replied  that  he  was  induced  to  receive  these  notes  hy  fram' 
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r«..i.ui„r.  b.i„/adn,i,  d  ,v  ,1  „r:':.r  """■;'  .■"  "■« 

VM  ih„t  tl„.  ,,l„imiff  ,,„„,,  „^,  v;"t  w'u     *■•  "  "'* 

«|.f.'»»  ooiilrn,.!.  111,.  il,.f,.,„l„„  •    r       ^'  '"",•,""•"'  '"■'"«  "" 
"'"""tH.>f  a  thin!  p«rtv  fora  ....Jv    ri         ''"'""•'"'"  «^"^- 

not.,  for  tho  C: '!   „„  r'        '''"*'"'  '■""''•"•'^  '"  ♦«•<..  tl... 

't  a  money  ,„i...  in.hu.os  tho  v.  „  rtr«       I  '  ^''''"^'^'^'' 
,  ""t.-  i.s  payment  of  that  ,„•    e     '  "fn  th  '**  "  '^'"''''''''''^ 

■  ^rin»  the  defen.Innt  .li     1  .'  "*"'''  ""^  "*■"  ^•""«''' 

I  •  tl"'  note  as  payment."  P'aintifr  to  accept 

Tho  previou.s  ca.se  of  Shriiff  x-    it  /•      •      . 
»"f  l'»'inff  a  .sale    Mr    r„Ir      if-,        ""  "  "''*"  ^''^-''^''^J  a^ 

|'".a.le  in  fact   or  in  Lr  %'    ;"  ""  •'""''  ^^'^  ""«  *•-*••• 

I  for  the  ffoods  parted  with  "  '*''  '''*  '"  ^'""^^^ 

fii  l»oth  the.se  cases  thr.  ,xn.t^  ♦„! 
'"->••"  third  persln      Ff    h         .    ?  T  '^"•'"'""*  ^«''  ^^e 
|l'".vl..scr  in  pa  -  ueTof  tl  /    '  TJ^'t  '^'^  ^'^'•'"  ''>'  »"»* 

h"-i  to  accew/tho  nnl  .^'  '''"'"*'^  """^  '"'^"""'l  hv 

b-ove;;^;;^^,jr:o:;;;'ir^^^^'^"^^^^^ 

-^r.-!  the  i.arlie.s  that  tt.e  i.r(>,„.Hv   ;    ♦      '    .  •       "???t-t-Hl 
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tion,  tlie  agreeiiu'iit  Kovvrns,  umi,  an  stated  in  the  text.  ! 
effect  of  the  eases  is  that  where  the  priee  is  to  be  )  .  .1 
aeeunliugly  as  the  work  proKresses  from  stage  to  >t;  j. 
the  general  property  ve«t»  upon  payment  of  one  <»f   •  i. 
instalments. 

Canadian  eases  have  oeeurred  of  this  kind,  l)oth  uii  li 
express  aKreements  for  the  vesting  of  the  property,    r 
under  the  agreement  inferre<l  from  the  tenns  of  paym.  i 
The  ease  of  the  Hank  nf  I'ltp,!  Camtdn  v.  Killalfl,  21  I     i 
(^.  B.  9  (18G1),  was  of  the  latter  elass.    One  Piersoii  ii.  < 
agreed  to  build  for  the  (Jrnnd  Trunk  Railway  Companx   .n. 
hundre<l  freight  cars  ajvording  to  a  patti'rn  car  and  *!•■. 
fications.  the  company  paying  for  each  car  $825;  paynii  nt- 
to  be  made  monthly  by  the  j'ompany  on  the  estinmte  mai 
l>y  a  person  appointwl  by  the  comi)any  on  materials  tii' 
nishe<l  and  work  done,  "  payments    to    Im»    made    to  tl 
'*  satisfaction  of  the  Bank  of  Upper  Canada,  who  an  • 
**  act  as  receivers."  All  but  sixteen  cars  had  lieen  deliv.  r..i 
and  these  sixteen  had  been  approved  of,  and  were  tn  i 
sent  to  the  Suspension  Bridge  to  wait  for  the  spriii-. 
which  the  company    were    to    fnrnish.     The    transact ioi 
between  the  company  and  the  bank  is  not  material  to  tli. 
present  purpose.     It  was  held  that  by  the  agreement  li. 
tween  Pierson  and  the   company  the  cars    veste<l    in  tli 
company  b«»fore  delivery  and  could  not  be  seized  niiliri 
execution  against  Pierson.    The  case  was  held  to  rcs.inli. 
the  early  case  of  Wnod  v.  Bell  et  al.  T)  E.  &  B.  772.  in  wlii ' 
a  ship  was  to  be  constructed,  to  be  paid  for  in  instalmm! 

dependent  upon  the  successive  stages  reache<l  in  tl ^n 

struction.  McTiean,  J.,  speaks  of  a  lien  in  favor  of  th«'  (innJ 
Trunk  Railway  Company,  but  Burns,  J.,  discussed  it  ;i«  i 
i|uestion  whether  the  property  vested  in  the  Grand  TninkI 
Company  before  the  final  delivery,  dependent  upon  t!i-l 
intention  of  the  parties,  and  held  that  the  conipanv  lind  al 
vested  right  of  property  in  the  cars,  which  they  coiiM  ;i'ilj 
did  transfer  to  the  plaintiff  bank. 

Tn  riuiurtf  ft  nl.  v.  Mrlhan,  10  T'.  C.  Q.  B.  4m  (IS.'.hi.  t' 
contract  was  to  make  bricks  for  the  plaintiffs,  who  wmMl 
find  the  wood  "  to  burn  the  kilns."  and  did  find  it  to  thj 
amount  of  several  hundred  pj)uiids.  They  were  i><  Irt"! 
the  cost  of  the  wood  from  the  price  they  were  to  pay  f' 
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fn«'  bricks,  wliirli  \vii«  Hv..,i  ... 

T...  trial  J.K.KO  ,:;^2  :  ::Tir'r  'r^'''- 

'l..y  w.ro  ioT^nlZalt''  l"!""  l'"  "«''"-»«'"«i»>f  that 
!l.o  .nannfacturer     Theroll        ""r*  7  ""  ""'"^'^'""""t  fro.u 

^h.n  appn.,  :i  plir^::;:^.;  ;•;:';*'  "'"""^-'--• 

No  very  .r.at  si;;:        T,  '  ,t  '/  -"'l'^^  «^  'h.  ow„..s. 

that  tho  more  fa.-t  of  f}w.  ,.;..•«  ' ''  ''"'"  "'^  "  •'"<'!'<!"" 

-nd  <hHhH.t  tho  n  St  fro  ."''''''''"'^  *"  «"''  »»"*  «<'<"« 
nou.^h  to  .«  rn  ; th'   t  I   '•  T"  "    ^^*^  ""''^''^^  -""'•'  '- 
■''  find  that  tJ.    i  t      ion 'i«s"tr  '"   T'"'^  '  '"  ""'  ''-•^ 
''-ks  a.  manufacture       Pr.h    ,,:";?'"  ^"':'"'-^>-  '"  '''« 
ier  held  by  the  court  •     ''"""''"'••  ^^at  «n.s  the 

IflintitT  entenMl  into  nn  „       •*-'<■<•  f*-  <»1'4  ( IHHJ).  ,|„. 
|«l.i.h  the  lattTra^eJ.frT""'!'^  "•'»'>  ""«'  ^^''^onnl.l.  bv 

-nVcs.  -  at  which  prices  the    Ih.-o  "*    stipulated 

-ount  transa..  io^^    s  "  in  'r  T"'  ^"  "''^'  '*  «  •<"'"» 

Jniark  the  stave.s  an  to  n^  '  '""'""*""'  "'""  »"  "•'"  «"'' 
[i-fo  time,  as  the  prolr'?  .['"''""f '*:  "'^""'"'^  ^-"^ 
H.se8  of  such  cnUer  a,  nl/  /^''^  '''""  ^«"""^-  ^ho 
h<-HJ.  to  be  ^har^ed  t;  thet  I"*""'  ""  ^''^  ""^"••>-  «''" 
K  considered  af  all  Hm  '  u  T''""^-  "  "«'''  «^«^'«^«  to 
propertv  of  said  rI"";^^'"'*- "'"•*'*'*'  "^  -^-  ^^e 
HMnaIdproce.ldtonu  .b.s  Tk"'-'  ^'^'-  «'Jvances." 
H^of  timber  fron  thr^  nt        T.  '"i"  "'"'^♦*  *»'*'  «»«^''^«- 

K  Pn.pertv  of  the  „  ainTS  1  ^*  ^^"  '^"^■'^  »>*^«'«"^" 

h  the  propert  o  M InirVh:  ""'r  ""'^  "^^''••• 
h-"  the  parties  „,,so  provh^  that  tb  7'^^'""  '""*""'* 
>nsi.i..red  at  all  time^  n-Lfl,  *  '"t  the  staves  shonl.J  be 

hai,l  KeJsev  as  ":;;Ht;t:r'''"^  ""'  "''*•  ^^^  Propertv 
Hr  and  hold  fl^t  as  ea!b  ,?'""""     "  ^»  ^^'^  f  -'- 

'---'-«-^^«;srv:;:X:pt^^^^ 
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"  that  as  McDonald  never  was  its  owner,  the  bills  of  >;i!,- 
"  have  nothin<r  to  do  with  it."  This  decision  of  Ilaj^arty. 
C.J.,  was  sustained  on  appeal  l)y  the  Common  I*l(a> 
Division. 

To  be  returned  ur  paid  for.  Action  for  goods  sold.  Wlicr, 
the  defendant  sijyned  a  men'orandum  that  the  goods  wcn 
to  l)e  returned,  or  paid  for,  an  action  for  j>:oods  sold  .iiiil 
delivered  was  sustained.  "  The  goods  liaving  been  bd'or,. 
**  in  the  possession  of  Clarlison,  the  defendant,  whether  (in 
*'  commission  or  otherwise,  can  make  no  difference;  for  all 
"  that  a})pears  they  were  in  his  possession  when  he  gave  \\\\-. 
"  memorandum,  which  fairly  imjiorts  that  he  was  to  lioM 
"  them  as  a  purchaser  and  i)ay  for  them  like  any  other 
"  purchaser  unless  he  should  return  them  in  a  reasoiialih' 
"  time,  or  at  least,  upon  recjuest."  The  goods  had  been  do 
manded  and  it  was  held  that  not  having  been  returned  they 
could  be  sued  for  as  goods  sold  and  delivered.  Harn  h  \ 
Clarkson,  6  U.  C.  Q.  B.  27. 

Dutif  of  a  vendor  to  deliver  and  agreement  to  in.sun  il-, 
not  prevent  passing  of  property  meantime.  In  BanI: 
Montreal  v.  McWhirter,  17  V.  C.  C.  P.  506  (1867),  the  >a!r 
was  of  a  specific  lot  of  cheese,  being  all  the  cheese  iti  tlii 
vendor's  curing  house,  to  which,  however,  he  was  to  aiM 
twenty-four  cheeses,  to  be  made,  to  bring  the  number  up  h> 
six  hundred.  The  cheese  was  sold  at  so  much  per  ]>niinil. 
and  had  not  been  weighed  at  the  time  the  bargai'i  was  mad* 
on  i3th  September.  By  a  memorandum  of  that  date,  th' 
vendor  agreed  to  keep  the  cheese  insured  until  wanted 
Subsequently  two  warehouse  receipts  were  given  to  tli' 
purchaser,  specifying  the  weight  of  the  cheese.  Tt  wa- 
held  that  even  if  the  property  did  not  pass  by  the  contrait. 
because  of  the  weight  not  being  ascertained,  that  objection 
was  removed  when  the  warehouse  receipt  was  given,  whicli 
specified  the  weight.  As  to  the  delivery  of  the  cheese  ami 
the  stipulation  respecting  insurance,  A.  'Tilson,  J.,  said: 
"  No  doubt  the  general  construction  of  such  transaction^ 
"  as  the  present  one  is  that  a  sale  has  been  made,  and  that 
"  the  property  has  passed,  although  the  possession  is  t'j 
"  remain  for  a  time  with  the  vendor,  and  there  is  no  insiip 
"  erable  rule  of  law  which  prevents  such  an  operation,  if  I 
"  such  were  the  intention  of  the  parties,  although  tlto  s?!! 
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••  had  still  .somethiuj?  to    do    upou  or    in    resue-t  nf  ti 
"'""''"  "f™^''^  <"■<•»■•  in  the  Canadian  r.porf,  i^.  L  j 

,  II- r  ""'"■''>  '""■<■  been  intermeteil     Ti„.,- 

-I»l.l.sh  no  general  principles,  and  the  dw  1  o n    „  ■ 

■»- turns  upon  the  .„rdin«  of  «,e  sevlral  agree™; l"'"'' 

»...l.ori,vta,  nreerrv  ."^    a Wi^rtl^^"  "'^''r''  '""' 

'  Iwf  Justice.  Sir  Henrv  Str„„„    'a      7  '  "'"'  ""■ 

f«l'orts  to  a  wesentaM!!    f  ^  "•   ^""^"^  "  '«'»''  »f  "f 
«.  of  Sir  Alexl^der  T.  »"'l>«--»ies.  citing  a  judg- 

l»»it  ofTnneaT.^  r  T'  """^  "  "'"''■  ''^''''''ed  bv  the 

.-».  "  a'satlt:USi;n:'l::;,i'j-  e^pres.,  d.id    , 

■■tri:Si:>:nr'°  "'---■"'"•- --^^^^^^^^^ 

*mtitTs  had  sold  to  Ushorne  4  ft'  c  r?ainth!' ,    ?'  'Y 
«*'  m  their  mannfactorv  under  a  writV'n  '"  '" 

'W..  the  proper,.  ,hou,d  not  ^a:,  I^^Vr-Xtre 
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paid  for,  and  that  the  right  of  possession  should  be  forfeit.  I 
and  plaintiffs  should  be  at  liberty  to  resume  possession  in 
case  of  default  in  payments.     Usborne  &  Co.  placed  !  i. 
machinery  in  the  flume  belonging  to  their  factory,  which 
they  held  under  lease  from  the  defendants.     The  slit'iit't 
having  seized  other  chattels  of  Usborne  &  Co.,  they  sin'- 
rendered  the  lease  to  the  defendants,  from  whom  plaintiff- 
demanded  the  wheels,  default  having  been  made  by  Usborne 
&  Co.  The  defendants  refused  to  give  up  the  wheels  and  they 
were  sold  under  proceedings  to  enforce  mechanics'  liiiiv 
It  was  held  that  plaintiffs  were  entitled  to  recover.  Burton. 
J.  A.,  referred  to  the  contention  that  the  stipulation  that  the 
property  should  not  pass  until  paid  for  could  be  of  no  avail 
where,  from  the  nature  of  the  property,  the  vendor  iiui-t 
have  known  that  in  order  to  be  made  use  of  it  must  iicct- 
sarily  be  built  into  and  become  part  of  the  building  .iml 
would  then  fall  within   the    rule   quidquid   plnutafur   >./o 
solo  cedit.     The  answer  was  that  here  the  tenant  had  im 
property  in  the  wheels  and  could  not  convey  what  he  iliil 
not  have.    The  finding  at  the  trial  as  to  the  plaintiffs'  ri-ht 
to  the  property  was  correct,  and  the  demand  and  rcl'n-al 
were  sufficient  to  entitle  them  to  maintain  the  action  anaiiM 
the  defendants,  who  were  asserting  a  right  to  prevent  thi 
plaintiffs  from  exercising  their  right  to  sever  and  rciiKivo 
the  fixtures.    Osier,  J.,  concurred  in  this  judgment,  sayini 
"  the  subsequent  voluntary  surrender,  for  there  was  no  for- 
"  feiture, — could  have  no  effect  in  defeating  the  plaintiffs" 
"  right,  as  is  shown  by  the  case  of  the  London  and  ir«  >7- 
"  minster  Loan  Co.  v.  Drake,  6  C.B.N.S.  798,  and  otlnr 
"  cases  referred  to  in  the  judgment  below.     As  botw.iii 
"  Usborne,  the  plaintiffs,  and  the  defendants,  the  wlicd. 
"  still  remained  fixtures  or  chattels  removable  in  the  tcnib 
"  of  the  agreement,  and  never  became,  as  contended,  part 
"  of  the  freehold."    Referring  to  the  "  crux  "  propoiiinlpil 
in  one  of  the  grounds  of  appeal,  in  these  terms, — "  tlic 
"  plaintiffs'  proposition  of  law  may  be  stated  baldly  ;i« 
"  follows:   A,  a  contractor,  steals  nails  from  B  and  iise- 
"  them  in  building  C's  house.    B  demands  from  C  the  riirlit 
"  to  remove  the  nails.    On  refusal  B  has  a  right  of  a  it  inn 
*'  against  C  for  the  value  of  the  nails";  Osier,  J.,  -ail 
that  the  proposition  was  not  applicable  where  the  qiie>tion 
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was  oue  of  tJ.e  removability  of  fixtures  not  intended  in  anv 

u.  «.  .<d  (i88(,),  ,n  whiph  an  en-ine.  boiler  and  otlie, 
machinery  were  shipped  by  plaintiff  to  djfenda^t  E  is  tho 
machinery  to  be  at  the  risk  of  Ellis,  who  shonld  in^  re  U 

to  Dpp«rpv  nil  i.;„       1  '       .  P^Ot'errj.     He  released 

J    -that  when    h  ^^'^"'"^■^"•^^^""bt,"  said  Cameron, 

•'      ^"^^  ^"^n  this  machmerv  was  nlaced  .'n  fi,«       n     1 

•■was  the  intention  of  EUis  that  it 'htlTle  a  tZ  1 ' 

■  zt::!  i  h'eV:?'^  '"i  -"'  ''-'^"•■>' »"™"-  ■ 

ore.  It  ^onM,  If  he  had  been  the  owner  of  the  maehin...,- 
liave  passed  nnder  the  release  to  Deeper     But  it  ha«  ^V 
■and  he  ™n,d  n„t  hy  his  aet  deprive  tCown      Lf't  " 
{/■'.■^enatio,,  of  properly  mi  paid  for    i„    ,I,T„,\  , 

»...:  paid  t't  \uno:Tcr:2  \v^-  ""■  '■'""""• 
;*;•  »i'ipM  it  h,-  rail,  tk^°;  «:f r   ;7.,.:rT, 

-x^h:s-^,:;2:;",js:£^erfrS 

«-as  discounted  bv  the  bank     Thp  „n^     7   i^  '^^"''' 

-ties  was  that -the  ;tat-JXi?"rttm^^  ''' 
to  he  ground  into  flour,  and  it  was  Z JM  ^^f'" 
Cummer  brother  nf  V  n  "  .      ^^^   delivered  to 

-  «.o  wheat,  .ere  delivered  to  .hera^ra/Ton:?™;!": 
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F.  1).  Cummer,  who  became  insolvent  before  the  draft  \va> 
payable,  ^[erton  &  Co.  paid  the  draft  and  jjot  the  railway 
receipt  reindorsed  to  them.  It  was  held  that  they  were  in 
as  of  their  former  title,  and  not  as  assijjfnees  of  the  bank. 
with  the  riffht  given  to  the  bank  by  statute,  and  that  tlir 
railway  comi)any,  sued  by  F.  1).  Cummer's  assij?nee  iur 
conversion  of  he  flour,  could  set  up  the  right  of  Mertoii  iV 
Co.  in  privity  with  whom  they  were  defending  the  action. 
It  was  also  held  that  the  conversion  of  the  wheat  into  Horn 
made  no  difference,  because,  although  the  flour  was  imi 
made  from  the  identical  wheat  delivered,  under  the  usual 
cour.se  of  business  in  such  mat'ters  the  flour  should  Ik 
regarded  as  the  produce  of  the  wheat.  The  case  procccdv 
largely  upon  the  intention  of  tiie  parties,  as  inferrible  frmii 
their  conduct.  Richards,  C.J.,  puts  the  ca.se  against  tin 
claim  of  Merton  &  Co.,  .saying  that,  "  it  is  true,  if  we  a])i'ly 
"  strictly  technical  rules  to  interj)ret  the  intention  of  the 
"  parties,  and  construe  the  matter  so  as  to  make  theui  pic 
"  vail  against  the  obvious  intention  of  the  parties,  we  luav 
"  hold  that  th."  interest  was  bought  for  and  sold  to  F.  I» 
*'  Cummer,  that  Merton  Brothers  only  had  a  lien  for  tin 
"  purchase  mon'^y;  that  when  they  allowed  it  to  go  out  oi 
"  their  possession  and  to  be  manufactured  into  flour,  tlicy 
"  lost  their  lien;  when  the  bill  of  lading  was  assigned  to 
"  the  bank  on  discounting  the  draft,  a  special  lien  ani 
"  property  in  the  wheat  passed  to  the  bank  under  tin 
"  statute,  and  when  the  acceptance  for  the  payment  of 
"  which  the  bank  had  a  special  lien  was  i)aid  the  lien  ot 
'•  the  bank  was  removed  and  ^lerton  Brothers  had  no  claim 
"  on  the  flour,  and  therefore  the  assignees  of  Cummer  can 
"  claim  the  property."  He  thought  the  court  was  not 
compelled  to  take  so  narrow  a  view  of  the  transactioji.  The 
obvious  intention  was,  in  his  view,  that  the  wheat  .slioulil 
remain  the  property  of  Merton  Brothers  until  paid  for  hy 
F.  D.  Cummer.  Although  Wilson,  J.,  dissented  in  an  ex- 
haustive judgment,  it  is  difficult  to  see  why  this  case  (loe« 
not  come  clearly  within  the  principle  that  where  the  carrier 
gives  a  bill  of  lading,  he  becomes  a  bailee  for  the  person 
named  in  the  bill  of  lading.  The  railway  receipt  hero  was 
taken  in  the  name  of  Merton  Brothers,  as  consignees;  it 
was  indorsed  to  the  bank  to  protect  the  property  until  the 
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draft  was  acepted  or  paid,  accordin;,  to  the  intentions  of 
.l.e  part.es;  ,t  was  held  by  the  bank,  the  draft  not^inj^. 
'       '  '?    Zl"  ^-^"^'^'•^^d  to  Merton   Brother,  on  their 
pavTnen    of  the  draft.    It  was  never  endorsed  to  Cum    e 
and  under  the  rules  as  to  jus  rtL..,o,u.uli,  the  railw^v  "^  n- 
pany  never  became  a  bailee  for  CVnamer.    The  oase-sels 
-inite  plam,  so  far  as  this  aspect  of  it  is  eonee.ne  !      Z 
more  difficult  question  arises  out  of  the  want  of  iden  itv  'n 
property     That  point  is  disposed  of  bv  the  re."  o  in" 
tl.at  u-^ien  wheat  was  brou^^ht  to  a  mill  to  be  ground   "n 
.^iu.valent   amount   of  flour   shoul.l   be  considered    I  v  a 
the  parties  as  the  product  of  that  wheat,  although   in  fa 
perhaps  not  a  grain  of  the  wheat  delivered  aided    n  pro 
ducing  the  flour  received  for  it,  it  being  phvsical  v  impos 
s.hle  in  many  instances,  as  the  mills  are  c^onducte*  Tint 
tlu'  wheat  delivered  and  that  only  should  prod    "the  flur 
..ven  for  It.    ''  This,"  said  Richards,  C.  ..  "  l   Jlieve     s 
now  well  understood  when  flour  is  set  apart  as  the  pro 
'Im-e  of  the  wheat.     All  parties  interested  are  propeHv 
.-onsidered  as  concurring  in  this  view,  and  I  think  we 

^•.7o    idenn'^^'"    '''''  ^^'«^^"'*-^''  ''  ->''  arisin;  fr  m 
want  of  Identity  was  not  in  this  case  the  defendants'  diffi 

™  ty  in  any  possible  view  of  the  matter.    Assumit  tf  t 
^  flour  was  the  produce  of  the  wheat  delivered  "?  was 
nder  the  ruling    Merton  Brothers'  flour.     If  it  was  not 

the  produce  of  the  wheat  delivered  bv  Merton  BroThe's 

^a>e  was  that  it  was  the  produce  of  the  wheat  «niri  i 
feiton  Brothers.    ^/«.o«.  ^..•„.,  „/^.%"^^^l  ^  ^  \^ 
<'rn,t  Western  R.  Co.,  31  U.  C.  Q.  B.  73  (1871)  ' 

P<<rt  payment  under  entire  contract  does  '  not  entitle 
P>»rlujser  to  possession  of  any  portion  of  good,  sod  T  Is 
n^y^heg^h^ed  from  the  case  of  ^„..^^.  ^^^^  J^ 
-o-a',     ,    .  (l^'l).  in  which  the  contract  was  fn^ 

m"  s^Th/  Ti- '""  """*•"'  "*"  of  "i°or;o . 

"e  .H/80.  The  wheat  was  to  be  delivered  in  bfl,.«  f«  k 
>^"PPhed  by  the  purchaser,  and  free  on  cars  to  be  ?  pplied' 
k  them  also.  The  bags  were  furnished  and  filled  but  th'- 
^re  no  cars  furnished,  and  afterwards  the  wtat  l  .T 
I  a;nt.f^,j  bags  was  sold  to  another  purchat,tr L  ,  v^ 
0.  th...  being  more  convenient  than  of  other  wheat.    There 
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was  an  ample  quantity  left    in    the    bins    to    supply  {\\<- 
plaintitT.    It  was  held,- under  these  eircunistam'es,  tliat  tlir 
plaintiff    was    not    er'titled    to    possession    of    the  wlicit 
and  could  not  maintain  trover  ujrainst  the  defendants,  \« 
whom  it  had  been  delivered.     (Jwynne,  J.,  said,  "  If  tlii> 
"ease  turned  upon  the  proper  answer  to  be  jyiven  to  tli.- 
"  (piestion,  whether  or  not  the  fact  of  Annitage  &  Co.  (tli  ■ 
"  vendors)  having  filled  bags  supplied  by  the  plaintiff  witii 
"  wheat,  and  having  weighed  all  or  any  \mrt  of  such  ba'i>. 
"  passed  the  i)roperty  to  the  ))laintiff  in  the  wheat  in  tli  ■ 
"  bags  which  were    weighed,   I  should    recpiire    time    lur 
"  further  consideration  before  I  could,  upon  the  evidence 
"  given  in  this  case,  answer  that  (juestion  in  the  affinii;i 
"  tive.     It  would  depend  upon  the  intention  of  Armitiii^i' 
"  &  Co.,  and  as  at  present  advised,  I  must  confess  that  tli.' 
"  evidence  given  as  to  the  filling  of  the  bags  and  weigliiiii: 
"  the  wheat  put  into  them  appears  to  me  to  be  qnite  ron- 
"  sistent  with  Annitage  &  Co.  having  done  that  for  tli- 
"  purpose  merely  of  convenience  and  to  have  the  wln-at 
"  ready  for  delivery  when  the  plaintiff  should  come  to  cnm 
"  plete  his  contract  by  the  payment  of  the  balance  of  the 
"  purchase  money,  and  quite  consistent  with  Armitauc  i\: 
"  Co.  intending  to  retain  their  property  in  the  wheat  until 
"  such  balance  should  be  paid.     But  the  plaintiff  in  this 
"  action  is  not  entitled  to  recover  against  these  defendaii 
"  in  this  action  unless  at  the  time  that  Armitage  &  Co. 
"  gave  the  wheat  in  question  to  the  defendants  in  fulfil 
"  ment  of  a  contract  of  sale  previously  made  with  them,  tlic 
"  plaintiff  had  not  only  the  right  of  property  in  hiniself. 
"  but  also  the  right  to  immediate  possession  of  it  as  against 
"  Armitage  &  Co.,  unless  in  fact  Armitage  &  Co.,  by  the 
"  act  of  delivery  to  the  defendant,  became  liable  to  the 
"  plaintiff  for  the  wrongful  conversion  of  his  projx'ity." 
The  plaintiff  had  no  such  right,  because  the  contract  \va> 
an  entire  contract,  and  Armitage  &  Co.  would  have  a  riiflit 
to  hold  the  $900  as  a  security  that  plaintiff  would  take  the 
whole  fifteen  carloads.     Plaintiff  had  no  right  that  the 
vendors  should  deliver  to  him  so  much  of  the  wheat  a> 
would  represent  the  $900. 

Qxiestion  for  jury  iihether  the  deliverj/  was  nith  caiiiUtwi 
not  to  pass  property  till  paid  for.     In  Smith  v.  Hohsoii. 
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-i-i'i  «iv..  j„i,„  „„,,,  „■  m  „,,'  r,,;::.  i:;"r''-,7 

l;.o,».rty.     b.f.„d„,t  p„rel,„,.,l  p -l^er      Ind  1""       l' 
'lay,  ivllen    t  was  airree,!  tl,«t    ;„..     i     ;  '     .       °""'  '"''" 

.i.""id  give  hi,  own^rrl  ui, ::':";'  ;,,"•;"',"•  ■"'"'. '- 

;-"«  made  ,l,a,  ,l,e  plainfiffl^^iv  ^edv^::;:"':",""" 
»'■  "ot  g,v,n«  ,he  .o.es.  it  was  left  I," TfLarU    ^  i  7' 
il"-  .mry  to  say  whether  the  deliver,-  was  with.l.    •  ,     : 
.<■  pa-  the  property,  or  defendant     LtiV"!"!'",' 

;i;e*"n  L'TTliriSVr™"''"""  !""'  '"^  "'""'''  ' ""  i»i 
reclaim  tie  hor       if  the  1„T"*  '"  "''"'"'"  ""•  'i*""  *" 

'"™^*ed.     A  Hr^a'slL""    enra^dS-rfh"  *;  °°'"-^ 
and  not  adverted  to  in  fi.o  af  ,  *^"^'*;°*^f'   '"  "^p  .indjfment. 

.he  .heo^  of  a  m';t„a,  ?;t;«i'oT:i"  ,"    *'  ™"'  '"'"'  °"' 
not  pass.    When  the  defl^.„   ?      }        property  should 

a"  endorser,  he  rrtatd^he  1'°"'"'  '",'"  ,'"  ™""'  ""'  ^"" 

' -WW  that  he  wa^;::t^re*::'s'SLtr' t"''""f 

HO))erty.    "All  mnc,t  ^ot^^„^      7/^«s  Dound  to  return  the 

•  Ihe  parties.    iTg  ntaWpr:iofy;"''''".'r'''"«  '^•"•''™ 
■  action  for  the  prfce  ei?i..       .1    *  """^^  ^  '<■"  '»  his 

I    Pa^wat  in  a7ar«:r Lrae^wSr Thlr""™'  '" 

•  Otherwise  upon  an  imnllo^  «  .    „   ^^®  ^^^  '^ne-  or 

•  when  goodsTre  suffered  to  Z17"''  ^""^  '^''  ^'«'"^-    «»* 
'  •  vendee,  not  as  of  r  Jht  alaVitT-T''''  ''  ""^  *^^ 

•P'-opertv  shall  vest  fn  h?^  ,    .^  the  intention  that  the 

::-derstandin,  tl^  he"  ^i  ptTtrre^^i^  ""''^  ''' 

a  certain  manner,  or  else  ret„r„  tt       ^J       "  >'"""''  '" 

■  .be  eondition  revests    he  T'r^ertvT; '.t"  "  T*  "' 

I'sives  him  a  right  to  el.iJ  ■.        ■.•      '"*'  '''■'"^'"'  ""d 

«t,„.hejurvwUhtle'  '  ne   h''  .        °-''    '^^'  ''" 
h"^.-ohepaidfriri— LX'^L-^^^^^^ 
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vendee,  whieh  he  was  to  do  us  fust  as  the  vendors  ctmld  h.rii 
it  there.    On  the  making  of  the  agreement  the  vendee  piiil 
!j!l,{)()0  on  account  of  the  purchase  money.    At  first  it  \v,i« 
shipped  away  as  fast  as  it  was  delivered  at  the  station.  Imt 
afterwards  more  slowly.    With  the  knowledge  of  the  veinlu 
and  without  objection,  the  vendee  culled,  measured    an 
piled  the  lumber  and  marked  it  with  his  initials  leaving  i 
in  charge  of  the  station  master,  who,  on  his  directions  fr  n 
time  to  time,  shipped  large  quantities  of  it.  About  six  wti  k. 
before  the  purchaser's  insolvency,  one  of  the  vendor's  tiiin 
re(|uested  paj-ment  for  the  lumber  lying  at  the  statidii. 
when  the  vendee  jmt  him  off,  and  said,  "You  are  all  v\z\i 
anyway.    You  have  the  lumber  there  at  Bronte  Station." 
Ft  was  held  that  the  pro]>erty  had  passed  upon  delivery  ;i; 
the  station.    "  T  do  not  think."  said  Wilson,  J.,  that  tin 
"  statement  made  by  the  vendee  to  the  defendants,  wl 
"  were  pressing  him  for  payment,  and  were  desirous  i 
"  ascertaining  if  he  was  in  solvent  circumstances. '  Yon  miv 
"  all  right  anyway;  you  have  the  lumber  there  at  Bront. 
"  Station.'  and  nothing  done  upon  it,  conferred  any  riirlit 
"  upon  the  defendants.    It  was  used  as  evidence  that  tlu 
"  plaintiffs  had  never  lost  their  original  lien;  but  it  ilof- 
"  not  appear  to  me  that,  on  the  facts  of  this  case,  wliiili 
"  show  that  the  lien  was    completely    parted    with    ami 
*'  abandoned,  it  can  be  resuscitated  and  established,  as  if 
"  it  had  never  been  given  up  by  such  a  conversation  a>  t! 
"  one  relied  on."    Mason  v.  Hntton,  41  U.  C.  R.  610. 

Payment  a  condition  precedent  to  right  of  possession,  h 
Ifofiers  V.  Devitt,  25  O.  R.  84  (1894),  the  plaintiff  was  inert 
gagee  of  one  to  whom  the  defendant  had  agreed  to  deliver 
wood  at  a  specified  price.  The  wood  had  been  got  out  ami 
appropriated,  and  the  appropriation  assented  to  so  a>  tn 
pass  the  property,  but  it  had  not  been  paid  for,  and  it  wa« 
held  by  the  Queen's  Bench  Division,  Armour,  C.J.,  deliver 
ing  the  judgment  of  the  court,  that  no  action  of  trover  coiiM 
be  maintained  for  want  of  the  right  of  immediate  posse* 
sion.  Gordon  v.  Harper,  7  T.  R.  9.  is  cited  to  the  effect  tliat 
"  the  buyer  or  those  who  stand  in  his  place  may  still  obtain 
"  the  right  of  possession  if  they  will  pay  or  tender  the 
"price,  or  they  may  still  act  upon  their  right  of  property 
"  if  anything  unwarrantable  is  done  to  that  right.    Tf.  for 


Cii,  II.] 


C.INADUN  Ni»TF>. 


263^ 


■-.'re.  H„:Tf ;:;;  ■:;;;\:;;:,'';;7';i;'i°-.i'  .-■ 

■  support  it  "  '  ^    possesijion   to 

l'"r.-lmse  a  lot  of  land  Jl     fl      '''"'."'"^'  ''"^'  «^''-^^''  ^« 
llefondanttosdl  Lrfithlf^V""^      "^"•^""'  «'*''  «''« 
lU-  another  aLreolnt  h  !  '"""''^  "^"  "■«"^'  «»  •^^-  9'' 

'I'e  wood,  and  the  1      'id    tni        '  '*"■'""  "''^  ^'"^  '"  <•■" 

I  o.^  cifHT  oiu  or  tlie  harbour,  .so  th«f  fli«  f ;..,i 

l»e  counted.  «„* h  "     .       **'  ^"*^  tunl)er  niav 

;■  'i">'.v  0.."  in  cash ,;::  X"  1:1:  '::"f """-  •"-""• 

'•  r."  It  was  held  fhof  fi     i    .    .  **^'  (Iimen.sion  t  m- 

i'i».«thirt: ': '     ,  ^e:".  fcf^ "'  t.  ""■  "•■■- 

|>w.v  and  pavment  nith  „    k-  ,    ' ,'       ,  "  I"""-'*''  for  cleli- 
h  vendor  co^ld  „S   °e  ZIT'^  '"^r,'    ''  """  '«'"  "«" 
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.'ledit  Tor  six  iiioiiths.  tliut  tlu'  vi-mlor  »-oi!l<l  liavt-  ret'u  ..I 
to  (IcIiviT  iIh'  )rm»U  iH'I'on'  Kt'ttin^  th«'  notcn  and  couhl  -u. 
J\)r  Kood.4  sold  and  delivert'd  aftiM'  tlu*  expiration  of  ili, 
iTcdit.  Th»'  only  at-tion  that  oould  at  onre  Im'  bron.'!' 
would  l»t»  an  action  for  not  ^ivinK  thi'  nott'S,  to  which  uii  |. 
the  then  statuti'a  oi"  the  province  no  set  otT  couM  be  plealiil 
Ris  /util  doitiiiio;  tunc  of  tlir  rs.snirr  iif  tlf  cinttiut 
A  lonjf  ".jndjfinent  in  the  Krror  &  Appeal  IJeports,  \'nl  i 
p.  44.'),  allirins  the  principle  that  wliere  the  «;oorls  the  Mil.i.v 
of  an  agreement  for  sale  |)eri9h  before  the  property  ha- 
passed  to  the  purchaser,  the  loss  falls  on  the  vendor.  (dI- 
man  v.  McDerniot,  1  E.  &  A.  445.  The  flour  was  to  In- 
delivered  by  the  first  of  June,  and  as  to  this,  it  is  said  tlicr 
can  be  no  doubt  that  in  all  such  cases,  time  is  of  the  esM-Hfv 
of  the  contract.  "  The  lapse  of  a  single  day,  the  anivn 
"of  a  packet,  may  j)roduce  a  change  in  the  flour  ninik.: 
"  very  injurious  to  holders  and  to  those  who  are  iiiidtr 
"  (contract  to  deliver  under  certain  specified  prices.  Tli^ 
'•  trade  could  not  be  carried  on  with  safety  unless  tli^ 
"  parties  were  allowed  to  insist  upon  strict  punctuality  a< 
"  to  the  time  of  deliver}'." 

ffr.s-  ix'rif  domino.     Huh'  qualified.     As  a  j^eneral  |.ilii 
ciple,  the  enquiry    upon    whom    the    loss    occasioned  k 
inevitable  accident  will  fall  can  be  determined  by  asking'  tii. 
question,  whose  is  the  general  property  in  the  goo<ls;  aui 
the  enquiry  usually  therefore  is  as  to  the  precise  point 
time  at  which  the  property  passes  from  the  vendor  to  the 
purchaser.  But  there  are  excei)tions  to  this  rule.  In  // 
barker  v.  Ballentyne,  28  O.  R.  182,  the  defendant  was  iin.ler 
contract  to  deliver  pulp  wood  in  the  form  of  logs  at  t 
mouth  of  the  Thessalon  River.     The  logs  were  plawl 
the  river,  mixed  with  other  logs  which  were  to  be  there 
contemplation  of  the  parties,  it  being  within  such  conteu 
plation  necessary  for  the  plaintiff  to  select  from  the  mas 
such  logs  as  answered  the  contract,  leaving  those  that  dj 
not.    It  was  also  in  contemplation  of  the  parties  that  soni 
logs  would  be  taken  out  of  the  boom  that  would  not  be  th 
subject  of  sale,  but  could  not  be  rejected  until  tiie  io2 
reacheu  their  destination.    It  was  assumed    by  the  tri 
judge  on  an  inter-pleader  issue  that  the  property  had  no 
passed  to  the  vendee,  although  he  would  not  say  thai 
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"I"-  ""K«r.y.  c..;.„.:  :;,;,,:■  f/:;""-. « ';•  ■^.  >'.  ^nh. 

■niimi'il  lliat  nil,.,-,.  II,,.,-..  ,.„  ■  "  '    '"'    I'lousiWy 

Hilt  in  the  case  refeii-ml  t^  ■,  •         '**<'\i'»>. 

I'  •'•<>•.  «a-s  not  speak  ,'•:  "  ''  V  "^'''  ^''^^  Ha^artv. 

."•'y  had  passed  to  the      „    I*"'"  "'''^""  ^''^'  ««"«'•"'  l"-o|>- 
I        •  •  '^"'^    purchaser   nnH    n...    .      i 

*.v.sm^  special  authority  to  resume  .  "''''''  '""'* 

non-payment  of  the  price    "  \^. '  F'ossess.on  on  ti.e 

m.r.  .here  the  sale  was  c^ond.V  ?"  'T'  "^  «'^^''-  how- 
P-ised  to  pay tipu,  ted  sur"it"t'  ''"  '^'^"^'^'^^  '^^ 
has  held  that  the  destrudn  o  th!  ""'  '''*'^'"'  "°'^  '^ 
not  excuse  the  pavment  On  M.  f  ^"''''^''■^•''  '^•'^  ^'^  '^'J 
j^ -s  held  tha/the  lo^s^f  ^"e  ts  ^tf ,''  ^-^^  •'^^^^• 
i«om«  and  otherwise  nunt  fall  onfh  u''""""^  °^  ^^e 

I  In  ^V>W/V  tt-  Vrr..ii    /  !.  ^''^  purchaser. 

U  ..-io  u^e  t  ':  Z;;;-'':'""  •  ^^^  ^^-  «•  ^«^'  ^  sale 
-y  ^"ould  pass  .l^m     .  .S:   :^«:77"^  ^'-t  no  pro- 
:n<e.  In  an  action  on  one  of  the  nLl     •  '      '  f'"^"  ^"'^  ^'"' 
f-tru.tion  of  the  pro.H-rtv  did  1  ""'"'  ^^^'^  *'>«t  the 

ores,  that  the  defend  ^tavin'hli'r"'  'T^'^'  '^^  ^'''* 
k"n.l  an  internet  in  it  therelJ       /      "''  ""^  ^^'  "^^^'>'"- 
tJeration.   or  a   paHalflu        "''/'*"*«' ^'''''"•^  of  <'on- 
h«  it  was  not  nCsa  /fo  de^   "'"''   "««   ascertained 
^  incidence  of  the  L  s  Lt  th    r^i"'     "  '"''""°  ^'  *« 
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"  some  parts  of  it  having  been  attached  to  the  freehoiil 
"  that  it  would  be  possible  to  contend  that  the  case  is  nui 
"  governed  by  the  principle  which  Mr.  Aylesworth  invok.d, 
"  and  that  if  the  property  be  destroyed,  the  vendor  oi  ii 
"  would  not  be  entitled  to  recover  at  all,  but  must  lose  th, 
"  whole  of  the  purchase  money." 

No  right  to  select  goods  to  be  supplied.  Parol  evidi  ua 
inadmissible  to  add  terms.  Plaintiff  agreed  to  punliuM 
rails  from  the  defendant.  The  contract  was  made  thiDUirli 
agents,  and  the  note  signed  by  the  defendants  did  not  iitVi 
to  any  particular  section.  Upon  the  sale  being  comimini 
cated  to  the  plaintiffs,  they  signed  a  confirmatory  note 
adding  the  words  that  "  the  make  should  m  either  Ebl»\vv:il 
"  or  Moss  Bay,"  and  wrote  across  the  face  that  the  lai!^ 
were  to  be  fifty-six  pounds,  ordinary  section  and  sixcifi 
cation.  This  note  was  not  comnmni''ated  to  defendai); 
until  after  action  brought.  Defendants  proposed  to  <^-\v\ 
rails  known  as  Hamilton  and  North- Western,  which  cam. 
within  the  terms,  "  ordinary  section,"  but  plaintiff  insist. ; 
upon  a  section  called  Sandburg,  which  also  came  within  tli^ 
term  ordinary  section.  It  was  held  that  the  plaintiffs  M 
no  right  of  selection,  i.e.,  that  the  defendant  had  fulfillni 
his  contract  by  supplying,  or  being  ready  and  will  in;.'  t^ 
supply,  Hamilton  and  Norbh-Western  rails.  There  Ihmii;:! 
no  evidence  of  any  usage  to  (jualify  the  rights  of  tli- 
parties,  evidence  was  held  inadmissible  to  add  a  term  t 
the  contract  that  the  plaintiff  should  have  the  risrlit  t.i 
select  the  section.    Page  v.  Proctor,  5  O.  R.  238. 

Tender  of  goods  not  necessary  where  defendant  has  c 
fused  acceptance.  Plaintiff  recovers  nhole  value  of  \h 
goods  where  right  of  possession  transferred  to  piii-flmsn. 
althotigh  contract  stipulated  property  to  remain  in  veinh^fl 
until  payment  of  note  for  price.  In  Tufts  v.  Ponesf,  ' 
Out.  54,  the  contract  provided  for  the  payment  of  the  pii.f 
of  the  goods  by  promissory  notes,  and  the  projierty  in 
goods  was  to  remain  in  the  plaintiff  until  the  notes  wertj 
paid.  Defendant  was  continuously  refusing  to  receive  tlij 
goods  and  upon  an  untenable  ground  of  objection,  hut  tlif^ 
goods  were  shipped  and  drafts  and  notes  forwarded  tod 
the  price.  It  seems  that  a  contention  was  open  to  t!:| 
defendants  that  the  goods  had  not  been  shipped  as  mi 
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».  they  should  have  been,  but  the  defendant  had  at    n, 

..0  defau,.  in  d^lltra^d   tt.  he,d  Zt  tWr.e?"";  "'" 
a  «.iver  „f  the  phin.iff.,  duty  ,  'tl , fea  , Vf  "t  X 

^■...;™d  that  the.e\!^";.^„-!;2„;',?;:,  rat.';;:!'::"' 

Jera,     el°    «xedTr'h:"n   °f'-''  '"''  ■•''^"'  •"  ^^1-- 
n»  waived  Performanee  of  the  eontract 

The  judgment  is  tliat  of  the  Divisional  r„„rf   c,      .    . 
•avinit  (32  Ont    n   "ill .   "  t    """l"""^'  I  oupt.  Street.  J., 

■  ri,  •; :  L"'""''*' '» "■"  *'»"»'.  the-„ii"iffr;; 

;:jl.  «ood»  to  the  deS^^itf  au^rthevtS'r; 
".all  that  appears  to  the  oontrarv,  still  are   readv  for 
he  defendant  at  the  railwav  freisi  t  station  tnTrj 
l-tad  he  chosen  to  claim  them.    The  1  nt  ff  bid     ^f^- 
....  of  his  0  tro,  and  under^  Sr^ rtfoH    f 

ropert';  of'afrld     "  '"!"'  ™"''»"'  •>•>•  -hich  the 

l-«^not^;r4^rp:p^TT„^fr;-s^r'--^ 

knsonand Zer^^n  JT  Tb!""  'T'T  ^^"^  ^-  ""'J 
•Ma^hs  and  eat.i:  'aTd  was  L'frtr.r^Ll":  dV"'^ 
-..eat  Port  Arthur  five  ^„d  head  stl  .  onlr^  '^^ 
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"  and  six  steers  and  heifers  on  second  trip  Citif  up,  jnd 
"  four  cows  on  same  trip;  also  100  j?ood  lambs,  in  lot>  .n 
"  fifteen   or  twenty,  at  $3.00,"  etc..  etc.     The  purclin  .r 
was  a  butcher  and  was  buying    his    fall  supply  of  niciit. 
Armour,  J.,  held  that  by  the  terms  of  this  contract  tii.. 
price  was  payable  on  each  delivery,  and  that  the  defenil.mt 
having  refused  to  pay  for  any  of  the  <(oods  purchased  til! 
the  whole  was  delivered,  the  plaintiff  was  justified  in  rein- 
ing further  deliveries,  and  of  course  in  suing  for  what  lia ' 
been  delivered.     This  was  reversed  on  appeal,  the  cunr 
holding  that  no  payments  were  due  until  all  the  goods  \yy 
delivered.    There  was  nothing  said  in  the  contract  iilMi:i 
payment.     There  was  no  ground  for  any  inference  th;i 
the  defendant  was  to  pay  for  each  shipment  of  goods,  an 
the  case  therefore  differed  wholly  from  the  old  and  lemliii 
case  of  Withers  v.  Reynolds,  where  the  hauling  of  the  strnv 
was    to  be  paid  for  load  by  load,  and  the  defendant 
sisted  on  keeping  one  load  unpaid  for  throughout  the  wlio 
performance  of  the  contract.    This  was  not  only  a  breai 
of  the  contract,  but  such  a  breach  as  discharged  the  jilaiii 
tiff  and  enabled  him  to  sue  on  a  quanUim  meruit.    Tii  tl 
present  case  the  court  discussed  the  consequences  of  tli 
breach  by  plaintiff  of  his  contract  to  deliver,  and  held  tli.i 
it  did  not  go  to  the  whole  of  the  consideration,  and  was  on 
that  could  be  satisfied  by  damages.  "  hence,  the  defpnilai 
"  was  liable  to  pay  for  the  part  of  the  consideration  tli; 
"  he  had  received,  and  the  plaintiff  became  liable  to  answt 
"  in  damages  to  the    defendant    for    the  breach."    Pt 
Ferguson,  J.    This  does  not  seem  logical.    If  the  hrcac 
did  not  go  to  the  whole  of  the  consideration,  that  wonM  li 
a  good  reason  for  holding  that  the  contract  was  not  d 
charged  by  such  a  breach,  and  the  logical  conseiinemv 
would  be  that  if  the  plaintiff  had  tendered  later  ]>pifoini 
ances  the  defendant  could  not  have  refused  them.    But  i 
the  contract  was  entire,  as  the  court  held,  and  no  paynipiit 
were  due  until  all  were  delivered,  it  is  not  logical  to  liol 
that  the  plaintiff  could  entitle  himself  to  be  paid  hefdi 
that  time  by  simply  refusing  to  perform  his  own  oblii>atioii 
under  the  contract.    If  the  defendant  had  failed  to  jiorfnrni 
his  part,  and  the  breach  had  been  such  as  to  go  to  the  rw! 
of  the  contract  and  discharge  the  plaintiff,  the  latter  oon 
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n  have    ued   or  the  part  delivered  on  a  ,ua»tu.  ,>,rruit 
f<Te    L(.  pla.nt.ft   ,s  allowed  to   l.reak  his  contra-t   with 
Hu.  defendant,  an.l  by  that  a.-t  so  disd-ar^^e  the  <.on  r  u     t 
0  enable  h.mself  to  sue  on  a  ,na.t,n.  Jrnnt.   T       i   ^ 
Io,.cal    but   Chancellor   Boyd   appositelv   eites   the   h 
authonty  of  Parke    T.,  in  Ornulalr  v.  Wetl.nrll,  <)  B  i  C 
..H..  that       where  there  is  an  entire  contract  to  delivVM   -v' 
•anr^e  quantity  of  .^oods  consisting,  of  distinct     Ir,; 
withm  a  specified  time,  and  the  seller  delivers  part   he 
^annot,  before  the  expiration  of  the  time.  brin..  aL  ali  n 
to  recover  the  price  of  the  part  delivered,  because    he 
purchaser  may    if  the  vendor  fail  to  complete  h. on 
•tract    return  the  part  delivered.     But  if  he  reta. n  the 

•  part  delivered  after  the  seller  has  failed  in  p  ronuim 

•  h,s  contract  the  latter  may  recover  the  va^ue  o  h^ 
goods^whieh  he  has  so  delivered."   ^<  It  follows,'     s  J 

-o>d,  C,  tha  where  there  has  been  a  partial  deliverv 
and  consumption  of  that  part,  and  failure  to  perfoi  he 
rest  of  the  contract,  the  seller  would  have    he  ri-^  t  to 

l.a^e  h.  cross-act.on  or  counter-claim  for  danu.o-os  " 
he  result  is  no  doubt  equitable,  although  not  lo^ica  The 
'lo<^nne  has  been  repudiated  by  the  Xew  York  courts 
restm;?  on  no  solid  foundation,  and  in  effect  enablim  the 
;onrts  to  alter  the  terms  of  contracts.  Per  Churdi  C  in 
Kerr  v.  Tupper  (1873),  52  X.  Y  550 
Place  of  delivery,   mere  coal  was  contracted  for  to  be 

eliver,  and  did  deliver  a  portion  of  it  at  a  dock  ei-htv  feet 
from  the  shed,  and  separated  from  it  bv  a  road   ^o    hat  ! 
^ould  cost  ten  cents  a  ton  to  transport  "it  to  the  Id  this 

as  held  not  to  be  delivery  in  accordance  with   he  contVac^ 
rown  of  Goderich  v.  Holmes,  32  S   C   R   m  "^'^^'^^• 

Deln^ry  nhere  to  he  made.   In  Ste,nnt  .: AtJcu.snu,  22 
•   L    K.  31o,  a  sale  of  lumber  was  made  of  -uarantPP,1 

|and  found  of  inferior  quality.    Held  that  the  deliverv  was 
Quebec,  subiect  to  an  acceptance  in  London    nn.l 
purchasers  were  entitled  to  damages  for  inf 
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Purvhaner  patfs  c.rtin  ft  eight  caused  by  chfnifjc  of  destin- 
ation at  his  lefjiicst.  The  contract  provided  for  the  delivi  iv 
at  a  Boston  point,  that  is  a  point  to  which  the  same  chari:c. 
for  transportation  were  made  as  for  transportation  lo 
Boston.  After  the  contract  was  made,  the  i)laintitTs  iv 
([nested  tlie  soods  to  be  sent  to  a  different  point,  expect  ini; 
to  pay  five  cents  per  pound  additional  freight.  The  actiiaj 
charge  for  the  additional  cartage  was  largely  in  excess  u 
this  amount.  Plaintiffs  were  held  bound  to  pay  this  aildi 
tional  amount,  as  it  was  caused  by  their  changing  the  dt 
tination  of  the  goods.  It  happened  that  the  point  to  which 
the  goods  were  sent  was  a  Boston  point  by  one  of  the 
possible  routes,  but  defendant  had  requested  plaintifl's  tu 
ship  by  a  different  route  on  which  it  was  not  a  Boston  puiut 
Siftnnicrs  v.  Livingstone,  10  O.  A.  R.  355. 

Materiality  of  stipulation  as  to  mode  of  consignmrtit 
The  C'ourt  of  Appeal  of  Ontario  was  ecpially  divided  dn  y 
question  as  to  the  materiality  of  a  stipulation  that  a  i|iian 
tity  of  lambs  purchased  by  plaintiff  should  be  consi^jfiicii 
to  plaintiffs'  firm  at  Buffalo.  The  trial  .iudge  found  thai 
it  was  agreed  l)etween  the  parties  that  the  Iambs  slioull  W 
consigned  to  the  firm  named  by  him  as  consignees,  tin 
facts  being  that  it  was  a  new  firm,  and  that  the  plaintiff  hai 
an  object  in  so  having  the  consignments  made,  as  it  \voiil( 
show  others  that  the  consignors  had  confidence  in  tlii 
firm's  business  integrity  and  ability.  He  also  found  that 
«'  '^  materiality  of  the  stijmlation  was  known  to  the  (Icfcml 

.c  at  the  time  he  made  the  contract.  Under  these  ciicuiii 
stances,  the  Chancery  Division  held  that  the  maniu'r  ni 
consignment  was  a  material  term  of  the  contract,  and  the 
defendant,  having  disregarded  this  term  and  shipped  tlie 
lambs  to  another  name,  plaintiff  was  justified  in  rcfiisiii!; 
delivery  and  claiming  back  a  deposit  on  the  price,  aiil 
damages.  The  Appeal  Court,  as  already  stated.  \u< 
equally  divided,  and  seems  to  have  given  no  rcasonr 
Hagarty.  C.J.O.,  and  Osier,  J. A.,  considered  tliat  the 
stipulation  was  material,  but  Burton  and  Maclennaii.  XL 
held  that  it  was  merely  collateral  to  the  contract,  becaiisc 
the  contract  was  with  reference  to  specific  goods. 

Place  for  inspection  is  where  goods  are  to  he  deliri'irl 
unless  general  custom  to  the  contrary.     A  contract  wa>j 
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made  ,n  New  ^ork  by  bought  and  sold  notes  for  the  .sale 
I-  parties  ,n  New  York  to  parties  in  Canada  of  certa  n 
-ol.     Assummg  that  the  sale  was  a  sale  bv  san  p  end 
that    l.e  purchaser  had  a  right  to  inspect  the  good    b;/^: 
>'^>.v.ng  tor  then.,  to  ascertain  their  cones,>ond;„,.e  with  ti  e 
.unpe,  .t  was  held  that  this  inspection  must  be  made  in 
New  lork  and  that  the  buyers  could  not  insist  on  the  goods 
i-ng  sent  to  Canada  for  inspection.    Evidence  was  g!ven 
I    the  usage  of  particular  firms,  as  to  this,  but  the  evidence 
«a>  regarded  as  strictly  irrelevant.     Even  a  mercantile 
...torn  preva.hng  generally  in  Canada  would  not  atiect      e 
ew  ^ork  merchants  selling  goods  in  Xew  York,  and  no 
.liown  to  be  cognizant  of  any  such  Canadian  us^ge     tI 

/.^.M  j^^  ir../.„  Mf,.  Co.  V.  OH,.Us  a-  co.:^  ;^, 

S<nne  snb}e'-t     Where    purchaser    onnts    inspection    at 
'V-    place,  he  cannot  reject  afterwarrls  for  inferiorit 

..oodstobed^i^e^::^;:^-;;::;™^-^^^^ 

.  not  mspect  them  there,  but  on  their  arriva  at  ct-  - 
at.,  o  wh.ch  place  defendants  liad  the  goods  consW  • 
ley  t  ere  mspected  them  and  rejected  them  for  inferi^U v 
Th,s  ,  was  held  they  could  not  do.  The  proper  pie  for 
nspect.on  was  the  place  of  delivery.  There  the  purdse 
-Hid  have  re,ected  them,  if  inferior  to  sample  l^^r 
;i..-.al  c.n.umstances,  such  as  in  HeiWutt  v.  Hickson        li 

'.ttirrc'e^rd:. "  ^^^"^  '^'^^*  ^^^^^  ^^^^  ^^^  ^----d' 

P  ^Q1       f'^'T;-*"'  '"  ^'-'"'^Wiv  V.  Wells,  L.  H 
1"  ^.  P.  391,  where  delivery  was  made    midway  on  the 
io-nney  from  the  vendor's  place  to  the  purchalr's   the  e 
houlrl  be  a  right  of  inspection  and  reiectiorat  «'  ^J 

La^^tttXTa  pTn^^^^  -st  be 

-e  the  defendants  were  precludld^L^trr    ^'ofTe' 

D'fwentv.  Thompson,  12  A   R  659  (^f^f^a\    \.  ,    .i 
hffect     Thpro  th^  u     u  ( J»»«J),  IS  to  the  same 

Hv    f.h  "'"^^'*  ^«°tracted  for  was  to  be  deliv- 

-'1  t.o.b.  on  cars  at  the  plaintiffs'  mills,  to  such  .llaces 
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as  defendants  should  direct,  and  it  was  held  that  the  insi^ . 
tion  should  be  made  at  the  mills,  and  the  lumber  could  not 
l)e    rejected    at    Hamilton,    where    defendant    carried     .n 
business. 

The  pai'ties  may  of  course  agree  that  the  inspectioti  i« 
to  take  place  elsewhere  than  at  the  place  of  delivery.  a>  in 
Goodall  V.  Smiih,  46  U.  C.  Q.  B.  388  (1881),  and  in  ti,;it 
case  the  express  agreement  controls  the  general  princiilt' 
In  tl»e  case  cited,  it  was  held,  under  the  circumstances, 
that  the  shipment  of  one  car  without  inspection  was  not  i 
waiver  of  the  re(iuirement  that  the  inspection  should  '».•  ,it 
Lansdowne  and  not  at  Toronto,  the  place  of  deliven 

In  Ballanti/nr  v.  Watson,  30  U.  C.  C.  P.  529  (18S(ii.  it 
was  held  that  even  though  inspection  might  be  a  term   .t 
tlie  contract,  this  was  chiefly  for  the  plaintiffs'  jirotecti 
and  he  might  waive  it. 

Place  of  inspection.  Right  to  reject  for  inferioritfi. 
Lewis  V.  Barry,  14  Man.  32,  the  contract  was  for  the  -:il. 
of  butter  then  manufactured,  and  also  for  all  butter  \<>  h< 
manufactured  during  the  season,  quality  to  be  fine,  delivtiv 
to  be  f.o.b.  cars,  Birtle.  Purchaser  carried  on  busint'-<  at 
Winnipeg.  No  inspection  took  place  at  the  time  of  tlit- 
contract.  The  vendor  shipped  a  carload,  at  purchaser- 
request,  to  Winnipeg,  which  the  purchaser  refused  to  acrcpt 
because  of  defect  in  quality.  Vendor  resold  and  sued  for 
the  difference  between  the  contract  price  and  the  ainonnt 
realized.  Held,  that  the  agreement  as  to  (|uality  was  a  conH 
tion  of  the  contract;  secondly,  the  projjcrty  in  the  buttci  li;ii 
not  passed;  thirdly,  the  place  of  inspection  was  Winnipw 
fourthly,  that  purchaser's  duty  depended  upon  the  (iiiality 
of  the  butter;  fifthly,  that  the  fact  that'  purchaser  liad 
accepted  other  carloads  of  inferior  butter  did  not  bind  liiiii 
to  accept  one  that  was  not  according  to  the  conilition. 
Difinent  v.  Thompson,  9  O.  R.  566,  12  A.  R.  658;  sixthly,  tli.it 
the  onus  was  on  the  vendor  to  prove  the  quality  of  tb 
butter;  seventhly,  that  such  evidence  could  not  be  gi\i'ii  in 
rebuttal. 

Removal  from  car  to  premises  does  not  destroy  rirjhf  I" 
reject.  In  Creighton  v.  The  Pacific  Coast  Lumber  Co..i 
Terr.  146,  it  was  decided  that  where  a  vendee  unloads  iromls 
from  a  car  on  arrival,  and  teams  them  to  his  own  promUei. 
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'»  »•  then  f5n.ls  that  they  are  inferior  to  what  ho  ha.l 
onlored,  and  notifies  the  vendor  in  a  rea.sonah  e  ti  e  h 
l.as  not  so  accepted  the  ^oods  as  to  estop  him  fron  eVeo 
,n.  them  beeause  of  non-complianee  with  the  orde 

«ol.;  a  earload  of  fish  to'the  appeltt  'V    el^P^^^^^^^^^ 

e  fish  arnved  they  were  frozen,  and  so  continued  folsk 
»e.  ks,  the  atmospheric  conditions  beini?  such  that  thev 

onld  not  deteriorate  in  the  meantime.  When  t  ed  t  ev 
.oved  unsound,  and  were  returned  by  customers     It  was 

el.i  on  appeal,  reversing  the  decision  of  the  >ranitZ 
supreme  Court,  that  the  appellant  defendants  mussueed 
l^nle.r  counter-claim  for  damages  on  breach  of  warrantv 

■Id  b    fr''  ^"^^^'^'^-^  ''  «««^P'-'-  that  anv  lo'soeea 
;.on  d  by  deterioration  in  course  of  transit,  not'ne^e  sarlv 

N-o  examination  was  made  of  the  flsh  on  their  arrival  ,t 
Winnipeg  and  tlieir  delivers  to  the  defen,l.„V<,     o    v 

W  -here  p.;:  t^^l^^^^^^^^ 
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Sir  Louis  Davies  sums  up  his  conclusions  in  respect  t.» 
the  matter  in  the  following?  terms:  "  That  the  sale  was  din' 
"  by  sample.  That  the  risks  of  deterioration  in  the  H>li 
"  necessarily  incident  to  the  course  of  transit  fall  und.r 
"  Section  3.'i  of  the  Sale  of  Goods  Act  upon  the  purchas.i 
"  and  all  other  ri.sks  upon  the  seller,  and  that  assuiniuu  tin- 
"  goods  to  have  been  delivered  to  the  carrier  at  Cansd  in 
"  good  and  suitable  condition,  as  found  by  the  Court  ot 
"  A]>peal,  and  ujjon  which  I  do  not  express  any  opiiiidii, 
"  any  damage  causing  deterioration  to  the  fish  arisiinr 
"  from  their  having  been  frozen  and  thawed  during  trati>it. 
"  not  necessarily  incident  to  the  transit,  must,  under  tlit- 
"  circumstances  of  this  case  he  held  to  have  been  accidcntn' 
"  and  exceptional  and  so  must  fall  ui>on  the  seller." 

Buyer  of  property  not  passing  until  price  paid,  sells  / . 

another.    Vendor  must  demand  before  suiny  in  trover,  siih 

vendee  beiny  rightfully  in  possession.  While  the  i)urcliiist  r 

under  a  conditional  sale,  the  property  remaining  in  tin 

vendor  until  the  price  is  paid  or  some  other  condition  i> 

performed,  cannot  transfer  any  better  title  than  he  hiinsclt 

has,  unless  the  ven'lu-  has  done  something  to  make  a  titi 

by  estoppel,— yet  a  transfer  from  the  buyer  to  anotlur  i- 

legal.    Goods  were  delivered  to  one  Condon  under  a  Hi»(Miai 

contract  that  until  paid  for  they  were  to  remain  the  iiro|. 

erty  of  the  vendor.     Condon  sold  the  goods  before  tliev 

were  paid  for,  and  the  i)urchaser  did  not  know  anytliini: 

about  the  claim  of  the  original  vendor.  Wilson,  C.J..  speak 

ing  for  the  Court  of  Common  Pleas,  Ontario,  sai<l  that 

"  the  defendant  was  guilty  of  no  actual  wrong  in  luiy.iii 

"  the  articles  from  Condon.     He  was  entitled  to  liave 

'*  demand  made  for  them  before  the  action  was  inmiirli 

"  He  had  a  right,  too,  to  buy  Condon's  interest  in  the 

"  goods."    Tuffts  v.  Mottashed  (1879),  l29  U.  C.  C.  P.  .ViO. 

Caveat  emptor  and  estoppel.    Some  cases  are  inserted  ic 

the  Ontario  Digest  in  which  the  maxim  "  caveat  einptoi" 

was  applied,  for  which  it  is  difficult  to  find  a  proper  place 

in  this  volume.    In  Thompson  v.  Nelles,  4  U.  C.  C  1'. :!!'!' 

a  merchant  was  accustomed  to  deliver  cloth  to    a  tailor  to 

be  made  into  coats  for  him.    The  tailor  was  also  in  the 

business  of  exhibiting  and  selling  coats  on  his  own  a<'<'onni 

He  sold  some  of  the  plaintiff's  coats  to  a  customer. 
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supposed  he  was  buying  the  tailor's  c-oats  It  „•„.  i.  ,. 
tiiat  the  maxim  "  careat  nunt,,"  ••  .  .  *  "**  ' 
I...r..haser  eouM  not  Ja  t   fe  fron.    I'l;  t',  ""'  ^'"'^  ''" 

another  party   B   .Mil  .  f  '*''''  °^'*'''  '>'-^  head  to 

been  cut  after  the  conv  van  '      Vh"         T  "'  '"'''  ''"^'"^ 
eiV-ted  B  and  notified  r  Jo  .  ""'•'"haser  of  the  land 

■  title,  it  appears  to  me  timf  fh.  KoM  "  ""''*  "'" 

r.  C.  C.  p.  65.  ««ente.       McMahou  v.  r^/orf'/-.  3 

a  quantitv    omL  Tn  ^'^^^^^  --^'  owners  of 

hany,  and  agreed  to  sellth^''?'"'"  "^  «   '^'^"'"   •'«"^- 

ofthe  termsTL^^t:  r  eVrth'l^^r"^''  T 
hould  remain  in  the  vendors  unt  I  th!  ^''"''""^^ 

l>rioe.  They  accordingly  gave  an  oderfo  flf'T'"*  °^  '^' 
\o  deliver  to  McKendrick      Tha    ^  7  .  ^^^  boom-keeper 

JesirousofpurchasfnethelnJ.  ,  ^f^"^«°t  Estey  being 

if  they  had  L  t     oVsa,  ^'S  7'  '''  '"'  "^''"^" 

•;Xo.  I  have  sold  them  to  M  Kenttk^  "Z'''  "'.'''.^'- 

Ifliis  nformation    F.f«,  ^"-'^^naricic.       Upon  receiv  nj? 

fvMcKendrick,  asserted  thei7rSht '„"  thi       **  ^''"'  ""''' 
K  property  should  not  pass  "„«    naid  f  ""TT"'  "'"' 

Ue.e  co«  :n;rinii"  '.tt".r  H '  r '"- 


I  4..: 


rfr'     ,| 
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IVmlant.  IVr  Sir  Klzmr  TascluMvau.  ('..I.:  "  In  i«>nmi  .n 
"  parlaui-e,  tor  oiU'  to  say  tliat  In*  has  sold  his  pn»|K>i  ty  wi.i 
"  out  adding  a  word  inorf  iiu'ans  that  hi-  has  parted  w  ;1, 
"  all  his  interest  in  it.  .  .  .  White,  the  bank  niannmi. 
"  was  not  ohllj^ed  to  speak  at  all.  but  when  he  did  speak  li. 
"  had  no  rixht  to  mislead  F^stey  by  telliiiic  him  what  won!,! 
"  reasonably  lead  any  intending  purchaser  to  believe  tliat 

f  he  wanted  to  buy  he  had  to  go  to  McKendriek."  Tlniv 
was  a  powerful  dissenting  opinion  by  Nesbit,  J..  eoncuntMl 
in  by  Killam,  J.    In  the  dissenting  opinion  it  is  i>ointe(l  ..iit 
that  White  had  no  reason  to  suppose  that  Estey  was  askiiiir 
for  information  upon  any  point  except  as  to  the  question 
whether  the  bank  was  or  was  not  in  a  position  to  sell  liim 
the  logs,  and  he  had  given  as  to  this  the  very  inforniatidi 
that  was  sought.     The  (luestion    suggests    itself  whctlif 
White  had  not  a  right  to  assume,  if  it  was  in  his  mind  that 
Estey  wished  to  buy  the  logs,  that  he  would,  upon  applica 
tion  to  McKendriek,  be  informed  of  the  fact  as  to  ^rcKci 
drick's  title.     Could  White  be  supposed  to  assume    tlia; 
McKendriek  would  defraud  Estey  by  representing  the  lo^'- 
to  be  absolutely  his  own  when  in  fact  the  property  \va<  t 
remain  in  the  bank  until  they  were  paid  for.' 

Free  oh  board.  Meaning  and  effect  of  this  phnist .   I'm 
chaser    need    not   paif    until   goods    are   on    board.      IV 
Robinson,  CI.,  in  Cteorge  v.  Glass,  14  U.  V.  g.  B.  51  Jl  ( lsr)7i 
"  It  is  clear  that  before    the    defendant  "    (purcliiiM-n 
"  could  be  legally  called  upon  to  pay  for  the  flour,  he  iian 
"  a  right  to  see  that  the  article  really  was  where  it  wa 
"  reported  to  be,  and  that  it  was  of  a  proper  quality,  am 
"  moreover,  he  had  a  right  to  see  it  free  on  board.  But  tlii« 
"  is  not  an  action  for  the  price,  nor  an  action  cliaiiriiii; 
"  the  defendant  with  any  breach  of  his  engagement  in  no; 
"  paying  the  money  upon   the  production   of  the  wait 
"  house  receipt  and  delivery  order."   The  action  was  for 
not  accepting,  and  under  the  facts  of  the  case  it  soerael 
clear  that  the  purchaser  was  endeavoring  to  get  rid  of  hi 
bargain,  the  vendor  being  ready  and  willing  to  go  on  wit 
the  delivery  under  the  terms  of  the  contract. 

In  Clark  v.  Rose,  29  U.  C.  Q.  B.  302  (1870),  under  a  m- 
tract  to  deliver  10,000  bushels  of  oats  •«  at  40  cents  ]m"i 
"  pounds,  free  on  board  at  Kingston,"  it  was  held  that  tli? 


til.  U.l 

r';*;'""*"''    "■«'*    "y^    •«"""'    t..    pay   or   t....,!..,-   tla-    pri-c 

ueu  tlieui.       The  pertormain.e  of  the  eoutraet  to  deliver 

'  '"w'.'l  ^'"•''  *'^'  '^'''^'  «"  indispensable  pre  i  ninan 
>o  a  rightfu   .leiuand  of  payment.    As  to  the  o.  je    ion  tha 
w'";«or  would,  under  this  rule,  have  to  part  uih  Is      o 
l-ty  without  payment,  he  said:    -  The  parting   ththJ 
possession  and  control  of  the  property.  ,r  the  svnil  o 
the  property,  would  not  be  re,,uisite  on  the  de/    dantl 
part  before  payment,  because  the  mere  shipn        t"  ), 
"ot  divest  him  of  the  property;  he  would  hoh.    1 
ot    ading    as  shipper,  and  could  transfer  it      ml  a  e 
•oiisly  with  the  receipt  of  pavment  "  On  thl      '"'"'^"'"- 
Kalt   J     saiH.    ««  Tf         "^  I'y'uent.      Hn  the  same  point. 

lore'  us  that  it    ""''  '""'^'^  "^^'^    '°    *''*'  «'-«""»""t 

•      oc\  the  nW^^    '  me  much  more    unreasonable  to 
•oa  rli  K  P'^'°*'^  *°  P^^t  with  his  money  before  the 
oats  had  been  placed  on  board  the  vessel  "" 

•■."<.J...^r  charge,   ,„eh   as   caTaTltierwh    Ce 
"p-        This  was  he  d  bv  Harrison    P  t    •    \f  "«"«^e, 

li^hed  bv  the  cases   some  nf  wV  ^  '         /""^  ^^^"  ^'*«''- 

luc  cases,  some  or  which  are  referrp/l  in  jr.  ti, 
foregoing:  paragraphs  reterred  to  in  the 

Contract  bv  which  he  sell/!    71  f  ^^  ''^°^°^'  "°*^er  a 

iV-in'nsfprovid    S^    sTip   '?his     '".  :^^"'  '"*  *^« 

'«^es  are  cited   anil  fJ,        •  .  1^^^'^''"  ""^^^^  a  number  of 
cited,  and  the  pomt  ,s  treated  as  well  settled  bv 
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HUthoritv.  The  suine  niU>  extemln  to  u  shiiunent  Wy  ml. 
an<l  in  thin  case  it  was  hi'kl  t.>  \w  the  duty  i»f  tlie  buyer  ;.. 
provide  the  cars  for  tlie  shipment.  Not  having  done  m.  in 
a  reaHonabh'  time,  he  could  not  recover  for  the  non-deliv.  r\ 
of  the  wheat  sold.  Where  the  purchaser  had  no  shipping' 
ready  to  take  the  goods  on  l)oanl  at  the  time  agree<l  ui-.n 
lor  deliverv,  it  was  treatwl  as  a  plain  case  in  llmrhnni  v 
Hroivn,  13  U.  C.  Q.  B.  199  (18.->()),  that  he  must  pay  all  'h- 
warehouse  charges  after  the  date  when  he  should  have  Iml 
the  goods  shipped,  the  vendor  having  paid  the  wareli..u*f 
charges  up  to  that  date. 

Wari'itiitlrH  uihI  f'lnnlitiotm. 

Implied  ininautif  nf  iith-  on  fale  of  spnifir  goods.    Th. 
question  opened  up  by  the  comments  on  the  leading  1,1.,. 
of  Motieii  V.  Attruhoiiiifjh  can  hardly  be  considertil  a- 
perfectly  well  settled.    As  was  said  by  F^ord  Campb.'ll  i!i 
Sims  \\  Marrifot,  "the  exce|)tions  have  well-nigh  eatt-ii  up 
'*  the  rule  "  of  law  as  laid  down  by   I'arke.   IV.  in  ili:i! 
case.    In  Pi-nrhni  v.  Impciiol  Honk,  "JO  O.  R.  -y-VX  ''o  liiti  ;i. 
IHJH,  Boyd.  ('..  said  that  with  Morlrif  v.  Attciihoniiuih  m- 
reversed,  he  felt  uncertain  as  to  this  head  of  the  law.  ••  T!i 
*'  general  doctrine  has  been  completely  changed,  acconliii 
'*  to  the  exposition  of  individual  .iudges  within  less  tliaii 
"  generation,  so  that,  in  18(57,  we  have  Bovill,  ('..I.,  sjiyiii- 
•'  '  I  consider  the  general  rule  to  be  that  upon  a  siil  •  » 
"  '  goods  there  is  no  warranty  of  title  implied  by  lav .'  iiii 
"  in  1884,  Stephen,  J.,  is  of  opinion  that  the  law  usually  |nv 
"  sumes  a  warranty  of  title  on  sale  of  chattels,  and  piirtii  11 
"  larly  in  the  case  of  executory  sales  of  i)ersonal  pro|H  rty,' 
As  to  executory  agreements,  it  was  laid  down  in  tlic  taii; 
editions  of  Benjamin  on  Sales  that  the  seller  warrants  h 
implication  his  title  in  the  goods  which  he  promises  to  s^;! 
because  plainly  nothing  could  be  more  untenable  than  tli^ 
pretension  that  if  A  promised  to  sell  100  quarters  of  wheat 
to  B,  the  contract  would  be  fulfilled  by  the  transfer  not  of 
the  property  in  the  wheat,  but  of  the  possession  of  anotlM 
man's  wheat.     It  was  with  respect  to  a  sale  ot  specift' 
chattels  that  the  question  remained  open,  and  as  to  tlw^^ 
it  was  universally  conceded  that  an  affirmation  by  the  seller 
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tliiit  tilt,  dmttd  wuM  his  ,v„s  •...iii»..i  ..  * 

'i"''.  nml  that  this  nffi  •,..  ,      *  '"  \"'*'"'  ^"  »  warranty  of 

""■  •"•'••^'  '"-^  of  sah.  assert.  I    I?      1         """"'"'^  '""^•••'  ''>' 

•.nifi.a„t  wo..r^'  t^:^."'^  ';■•;'"""•''  "^  *""  '-^^ 

,  !<  on  the  Sale   ,f  (j,,,,,,',   „  .^  V  i  "''""'*'''  '"  '''^ 

'1' -Kinnent  of  t      ..  s      'f  JT.""  ^"  ''"'"'  ^'"'^^• 

W  .-.oral  r„U.  as  h.      doi  .      "  »:"      '"  ""^'"''  ""'^^^''^ 
-"tract  of  sale  th     seL'    '  r       '"''''"    '''""^^    "  "^  " 

•a.reement1o    '^U^:^^ ^TT^''^  "'  *'"  ^'^  ^ 
I   'nn.st.rrin.  onJ  ::;.h  ;';;^;^t  ;r  ^  ^^"''^^ '^ 

"«a,io  cuZ^:  ^s :'"■;:;  v-  "'"'■;  r^  "'*^"-  ^'- 

''''•''M"antit^M.f  .^i    L       I'i    """''  ";'*•'•  t"  ♦l'^'  Plaintitr 

l'"'t"it«l  un.ier  tl.C^     I      'T  %'""""  •'""'  "'"^^^  «"'' 

'^"■t  1-s.se.s.sion.    The  i„Tv  f  ' '.J     '      1'  '""'"^"^  ''""'^^  '"^^ 

.  '1^1  tl.e  .ocls  to  tL    wLn  itr    ti  n't  t'    ""  '''''  '""'  "'^'^'^ 

hitlu.  .cod  title-  that    W  iT'i       .     '•'  '"'"f^'^^^d  to  sell 

t-ls.    It  was  held     at      is  w   '2'      "?    "'^'-""^^  ^^^ 
K  Wl  of  lading  bv  tie  bank  a      "     1""'";'  "  ^'""^^^^  ^^ 

K-  one  whielf had  ht^r  U^;i  u^  rih:  '^  '"•*""^"^' 
Nk's  power  in  default  nf  /  •  <'xeroise  of  the 

l'la.li.4  and  thatlt  wis  i,ot  '  ""'"?"'  ^''^^''  «^  "'^  '^i" 
t'-t  to  the  Purl?e.tt  a  ::,?;?";""' ^'^^^^'■^ 
hranty  of  title.  Robertson  it.f  ^  1  ^"'"^'''  ^'^^  « 
Vhe  general  question  owaV/.^t  of  r!"  '^"'^'"^'°°^ 
The  conclusion  I  have  conTe  to  1  ''"'•'"''  ^'^"°"•^•• 
"n^l  other  cases,  is  thai  the  la  J  at  t  ^'^^^'^^^^^^  these 
'in  all  ordinary  sales  of  !^n   V     f,      ^  '''^'^°*  ^^^  is  that 

;:^^ebi.hesta:i  j^lro:;^;hrt['  '^  ^^^^^-^^ 
---'-by  leads  th:;::r::rs;:tfh:;: 


Itt 


m 


263/iA 


CANADUN  NOTES. 


[Pt.  U, 


"  the  owner;  but  this  applies,  it  appears  to  me,  only  to 
"  ordinary  cases,  and  not  to  a  case  where  the  vendor  is 
"  acting  in  any  special  character,  such  as  a  mortgagee,  a 
"  pledgee,  or  a  sale  by  the  sheriff  under  execution,  « tc, 
"  where  the  vendor  does  not,  by  word,  act  or  deed,  give  the 
♦'  purchaser  to  understand  that  he  is  selling  the  goods,  and 
"  not  his  interest  merely  or  his  title  thereto.  It  may  be 
"  that  I  have  put  the  rule  too  broadly  in  the  foregoinir. 
"  and  that  the  weight  of  authority  is  against  it  exactly  in 
"  the  terms  put;  but  I  think  it  beyond  doubt  that  it  cauiiot 
"  be  extended  beyond  what  I  have  stated." 

The  American  distinction  is  then  dealt  with,  between  the 

case  of  goods  in  the  possession  of  the  vendor  and  those  not 

in  possession.    But  this  distinction  is  here  said  by  Robin 

son,  J.,  to  have  been  decisively  repudiated  by  BuUer.  .1..  iii 

Pasley  v.  Freeman,  3  T.  R.  at  p.  58,  and  by  the  .iud^vs  ii 

Eichiiolz  V.  Bannister,  17  C.  B.  N.  S.,  708.  But  even  ac.-.m! 

ing  to  the  American  distinction,  he  thought  the  excoptel 

cases,  in  which  there  would  be  no  warranty  of  title.  iiiiK 

be  substantially  cases  of  sales  of  the  mere  naked  intcic-t 

of  persons  having  no  possession,  in  which  cases  no  wai 

ranty  of  title  was  implied,  and  he  cited,  along  with  another 

case,  the  Massachusetts  case  of  Shattuck  v.  Green,  in  whi.li 

Morton,  J.,  said:  "  The  possession  of  an  agent  or  of  :i 

"  tenant  in  common  holding  the  goods  for  the  vendor.  anJ 

"  as  his  property,  and  not  adversely,  is  the  constructive 

«'  possession  of  the  vendor;  and  if  he  sells  goods  thus  M^] 

"  as  his,  a  warranty  of  title  is  implied."    104  Mass.  42. 

In  Dickie  v.  Dunn,  1  Terr.  L.  R.  83,  defendant  sold  a  inaif. 
then,  as  was  assumed  in  the  absence  of  evidence  to  tlie 
contrary,  in  the  defendant's  possession.  It  was  held  that 
the  sale  being  one  of  a  specific  article,  and  there  bcins  w 
evidence  that  the  vendor  did  not  intend  to  assert  ov.ier 
ship,  but  only  to  transfer  such  interest  as  he  miiilit  hav^, 
there  was  an  implied  warranty  of  title.  The  defendant 
having  arranged  with  the  plaintiff  that  a  third  party  sliouli 
hold  the  mare  pending  settlement  of  the  dispute  about  tii 
title,  and  having,  upon  inspecting  the  adverse  cla-u  a& 
alleged  title,  authorized  the  custodian  to  give  her  up  to  tt 
claimant,  held  sufficient  evidence  by  way  of  admission  oi 
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out  to  be  un.eretntbr'?ire?a,:taf  J^'-^  ^'^'^'^  ^"- 
which  on  being  unloaded   x^^Ta^.  f  '''  ^'^'"^'^  ^^  ^>'^. 

iieated.     There  had  bepn  n       ^''"''^'^^^^^  *«  »^^N  Part  of  it, 

held  that  plaintiff  could  nn    I  .'    '^'  '''^^'"^  '^  "'•■^ 

apples  which  he  had    id  T  "'  ^""^"^^"^  «"  «  -^hI.     r 

^th  he  had  itSe'sev"  J^^^^^  '"^  '"•^'^-^'  -^'  of 

marketable,  turned  out  to "e  o  Lt'.  "'  "''?'  ^'"^^"^'^^ 
expected  by  the  purchaser  and  inf  '  ^'""''''^'  '"  '^'^' 

tlioseseenonthe  nspection  TlJ  /?'  '"  '^'  ^^'^"'^  ^« 
-arties  in  case  of  goods  Zov^I/Z'^k'  '"^'  ^"^'^^  ^^  *'"^ 
«^t  out  by  Fex-gusoTj    a    n  4^  o/?,  '^  "-"-^etable  are 

^//7/.^  0/  purchaser  tole^'u^^i^'  T"''. 
'""flessness  of  tUe  ,ooll  V       Z^:1  "''  *'^ 
mmis  action  for  breach  nf  L.       \     ^    '  "^"'"^'Oes  in 

■-appeal  from  the  Ontt;!    C  urt  :' W   ?"'-^'  ''•"^^^«' 
"t'y.for  the  first  time  in  aTcoVrt^^^^^^^^ 
luest.on  whether  a  purchaser  who  hi  l^         ,^"''''""'  "^« 
for  breach  of  warranty    and  i  ,''^"-'^*  ^"  ^'^tion 

r  the  stoppage  of  hl'i.niJdThr'''  '''""^'  '^"^^^'- 
Pe  wheel  and  fitting  upTnother  1?  ?^'"''  ^^  "^'"^^''n? 
'.ent  action  by  the  vendor  for  th^'  ''"^^'  '"  ''*  ^"^"^^ 
\''e  worthlessness  of  T  ^hee,  ^h  '''''!'  "^'^'^  "^''^^'^^^  ^^ 
f  -"St  have  consmLt:i  llrnt^Tb  '^  ""^ 
recoverable  in  the  purchaser',  .m  l  *^®  damages 
warranty,  and  was  tLrefore  .-     ^'""^  '^'^^  "^  "^« 

a'l  excluded  the  e^S  "  a"  nl  /'f  ^^'^  *^'''*'  •^■"^'-- 
,  'he  defendant  "  (the  purchf  f^'  u  '/  ""^^  "Pt'0"«'  ^ith 
hive  nuality  as  a  defence    or/n     *'  '''  "'^  "-  defec 

h-  '-th  that  and  for  sp;cia,    or    r"'"'''""'  ^"  ^' 
^'^es,"  but,  as  he  had  alreadv  b  J  1  ^"•'^^^"^"tial    dam- 

•^  damages  now   sougt   bv  w^';  ^Vf'^"^ 
-^--nd  perhaps  had  beer  re;:;ve:^:rtiS 
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should  be  excluded  in  this  action.    The  Supreme  Court  oi 

Canada,  reversins?  the  judgment  of  the  Ontario  Court  ot 

Appeals,  held  that  this  evidence  had  been  improperly  i\. 

eluded,  and  that  the  purchaser,  when  sued  for  the  pile.-, 

could  show  that  the  wheel  was  valueless.    In  the  dissent iiii: 

opinion  of  Sir  Henry  Strong,  then  Strong  J.,  the  (luestidn 

is  treated  as  a  new  one,  not  hitherto  decided  by  any  Kii;' 

lish  case,  and  he  states  it  to  be    whether   the    vendee  of 

chattels  purchased  with  a  warranty,  for  cash,  who  hail  not 

paid  tlie  price,  could,  in  an  action  formerly  brought  by  liin. 

for  breach  of  the  warranty,  have  received  general,  as  i 

tinguished  from  special  and  consequential,  damages.    If 

in  the  former  action,  the  purchaser  could  have  reeovtThl 

his  general  damages,  consisting  of  the  difference  between 

the  actual  value  of  the  ai'ticle  sold  and  what  would  liavi 

been  its  value  if  it  had  been  equal  to  the  warranty,  then 

it  was  not,  he  thought,  to  be  disputed  that  the  toiiuer 

.iudgment  estopped  the  pur'*haser  from  insisting  in  tlie 

l)resent  action  on  compensation  or  reduction  of  the  price, 

on  the  ground  of    breach    of    warranty.     The    wanantv 

being  a  collateral  contract,  the  remedy  of  the  vendee  tor 

a  breach  of  it  was  originally  restricted  to  an  action,  tiu 

right  to  bring  which  was  in  no  way  dependent  on  the  ])a.v- 

ment  of  the  ])rice.     The  ease  of  Basten  v.  Butter,  7  Ea>t. 

479,  had  sanctioned  the  practice  of  allowing  the  ])ur('liaser. 

in  an  action  for  the  price,  to  set  up  the  breach  of  wananty 

in  mitigation  of  damages,  and  obtain  a  reduction  cdiTe- 

ponding  with  what  are  called  the  ordinary  or  immediate 

damages  arising  from  non-compliance  with  the  warran'j, 

namely,  the  difference  betweeen  the  actual  value  of  the 

goods  sold  and  that  which  would  have  been  their  value 

they  had  answered  the  warranty.    But  the  cause  <»f  action 

being  one  and  indivisible,  although  the  damages  were  to ; 

certain  extent,  for  practical  convenience,  made  divisi 

no  second  action  could  be  brought  on  the  warranty  on  tli( 

pretence  that  the  recovery  in  the  first  action  was  cnnfinei 

to  .sjiecial  damages;  and  for  the  same  reason  no  reconpraen 

could  be  had  under  like  conditions,  unless  the  non-papien 

of  the  overdue  price  disentitled  the  vendee  to  recover 

general  damages  in  the  first  action,  which  was  tlie  ven 

point  in  the  present  appeal.    "  This  is  all  the  cases  piwe 
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•."  an  action  on  a  warranty  to  recover  his  ordina        en 
I  -eral  damages,  consisting  of  the  difference  Hveen  tie 
actual  and  the  warranted  value,  so  long  as  he  his  uo 

The  reasoning  l.y  which  a  majority  of  the  court  arrived 

at  a  conclusion  opposed  to  the  opinion     ^-  the  d  s  e  it  i'. 

i.Kl.-e,  IS  contained  in  the  passages  nuote,,  Iv  th.  7       f 

htic.  Sir  William  Buel,  {.icha^ds.  C    1  e  o    ^i^": 

\t:J"  R  f     ••""*'^  ^''""  ''''  -''"^'^--t  of  the  (Ct  of 

'ih"uifrr^^::;:-t;^^^^^^^^^ 

.an^ge.  would  he  estopped  hyT Sgrn^nl  ^Z  :S 
-ip  the  worthlessness  of  the  article  when  sued  for  he 
.^nee  the  learned  judge  proceeded  as  follows 

hat  rule  would  constrain  him  to  recover  for  this  s,m. 

d  as  a  consequence  would  drive  Ahell  into  con     en  in^ 

an  action  against  him  for  pm-isely  the  same  sum   even 

■  the  parties  really  agreed  in  the  position  that  t^V  n^ 

Innery  was  of  no  value,  and  neither  desired  amlit    a" 

,on  upon  that  point.    Church  could  not  omit  to  d  im   h  s" 

»uin,  because  he  would  then  be  exposed  to  a  suit  in  .V    ^ 

if^llTntr^^'^'^r'^^^^^^'-^^^^^^^^^^^ 

[^Wy  should  suffice  for  the  estabMsh,„e«  of  ^  ulf   LT 
\l  '°    ™"''.<^'»"ees    TO    inconvenient    and    „„i„,       I 

I  pinst  splittms  up  a  cause  of  action  to  permit  ri,„    k 

...^0?  2Xr  rthCnt  i?  S'pJ:^ 

™.e<l  h™.    Why  should  Church  have  been  thjn  co« 
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"  to  advance  any  claim  in  respect  of  a  matter  which  h.' 
"  was  content  to  let  rest? 

"  It  seems  to  me  that  in  harmony  with  the  decisions  of 
"  Moiidrll  V.  Steele  and  Davis  v.  Hedges,  it  is  a  reasonable 
"  rule  to  lay  down  for  the  ascertainment  of  damajjes  wliciv 
"  a  purchaser  with  a  warranty  brings  an  action  before  he 
"  has  paid  the  contract  price,  or  at  least  rendered  hini^'Ii 
"  absolutely  liable  to  pay  it,  as  by  p:iving  a  bill  of  excliaiiire 
*'  or  a  ])romissory  note,  that  he  shall  only  recover  tlic 
"  amount  of  his  special  damage,  and  that  he  shall  be  let! 
"  to  use  the  inferiority  of  value  as  a  weajion  of  defeticc.  it 
"  the  vendor  claims  from  him  the  full  co"h-act  price. 

"  It  was  merely  pressed  in  argument  iLat  his  liabilitv 
"  to  pay  the  full  contract  price  entitled  h;in  to  recover  to 
"  the  same  extent  as  if  he  had  actually  paid,  but  if  the 
"  correct  rule  be  that  T  have  just  stated,  the  i)atent  (ilt.jt'i 
"  tion  to  this  argument  is  that  it  assumes  a  degree  of 
"  liability  which  did  not  exist.  He  was  only  liable  to  pay 
"  what  the  appellant  could  by  law  compel  him  to  pay  ''''n- 
"  accoi-ding  to  Moiidell  v.  Steele,  was  not  the  c«.... 
"  of  value.  For  the  amoimt  ec^uivalent  to  represent! iii.'  an 
"  i)rice,  but  the  difference  between  it  and  the  inferiority 
"  inferiority  of  value  he  was  not  liable. 

"  Before  any  action  was  brought  by  either  party,  tlif 
"  ultimate  right  of  the  appellant  was  to  receive  from  the 
"  respondent  the  contract  price  diminished  by  the  inferi 
"  ority  of  value.  The  ultimate  right  of  the  respondent  wa^ 
"  to  receive  from  the  appellant  compensation  for  his  s]iecia! 
"  damage.  As  it  is,  the  respondent,  while  only  reoverin; 
"  his  special  damage,  is  condemned  to  ])ay  the  full  ('(tiitrae: 

'  price  for  no  better  reason,  so  far  as  I  can  perceive,  than 
"  that  he  brought  his  action  first." 

The  reasoning  of  'Sloss,  J.,  in  the  Court  of  Appeal,  siii' 
gests  important  questions.  He  argues  that  because  a  ile 
fendant,  sued  for  the  price,  could  reduce  the  plaintiff's  re 
covery  by  proving  the  worthlessness  of  the  article,  and  ye! 
sue  for  consequential  damages,  the  purchaser  suiiiu'  m 
breach  of  the  warranty,  must  be  allowed  after  recovery  to 
show  the  defect  in  the  article  in  mitigation  of  damaires  wliei 
sued  for  the  price.  The  reason  why  the  purchasei-  in  tlii 
case  .iust  stated  is  allowed  to  sue  for  consequential  damairei 
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«1  on  for  the  pr.ce.  and  the  claim,  therefore    is  not  Z 
•"■I'cala.     If  the  purchaser  suins    for    damages  on  the 

TT:  """"l"'-'  ^^™^"«'  '"«  -general  damaserit  i 
,ft™l    to  see  the  answer  to  Strong.  .l..-s  contenS  t  ,a 

.11  lue  warrantj.  The  C|uestion  seems,  therefore  to  W 
r«I..ced  to  the  in,„iry  eouM  the  purchaser  re  "  e'r  thel 
J. mages  where  he  has  not  paid  for  the  goods  or  liven  a 
«...  and  the  answer  of  Mr.  .Afayne  is  that  he  ooniS  do  ,o 
!«■.  se  he  ,s  hable  for  the  price.  The  convenien  conr  e 
.™,W  seem  to  be  to  allow  the  general  as  well  as  the  special 
' «7  '»  '"'  '•l'"'-^''  i-  ll.e  purchaser's  action  on  Thi 

::;:i:rti„Triirdi„ttrth""'  -"  ;r  ^-'^  ^ 

..;."  .he  matter  intn't^r.^ J^.r- clt  oti'Sr 

.r  .cond.hand^lt-er^^Td^^rtX-mo^hrw'lJ^- 
ir'reZac,  InL'''' ''"1*"'^'^'°"'^""-^^^^^^^^ 
lie  Dreaoh  of  the  warranty,  notwithstandin-r  that  tliA 

C  "hln'Tr  tht """  ""7  '"'"}■  '"""'''"^y  "o^^Oav  '^ 
'fii  r^iven  tor  the  amount.     Church  v    4h^v  ^      j-  x- 

"iiisIiPfl    "  Ticfr^r.^  ^u  ^nurcn  V.  uiOe/f  was  distin- 

-li.lied.       Before  the  present  action  was  brought  the  niir 
eha.se  money  had  been  secured,  and  a  lar  "e  part  of  '^ 

:|;^ph^iS5:=ftS£^ 

-'it,r  z::;:f  r  zin  "t^-  """"""^ 

|1«.  the  plaintiff  S?:         C<,prfa»rf  v.  .IMK^ra,,,  9  jjan. 
V  .ale  of  a  horse     A  °    J^:°""'f  7 ''°'''  «"»  '»  Wm  on 

k  ,..opertVr,  nof  to  „        r  "f 'H'"^''^™™'  ''^^  ">«« 
k     iSdTnt  f.U   "^       '1  '^<'''f'''"lant  until  pav- 
uetendant  fyled   a  counter-claim   for  an   alleged 
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breach  of  warranty  that  the  horse  was  sounil.    The  hor-t 
was  delivered  to  the  defendant  and  used  by  him  for  some 
time,  but  died  before  the  maturity  of  the  note,  from  a  cnu-c 
not  connected  with  the  unsoundness  complained  of.    At  ;  ue 
trial  the  jury  found  that  there  was  a  warranty,  that  the 
horse  was  unsound,  and  that  the  difference  in  the  vi\\\\i' 
between  the  horse  as-  it  was  when  delivered  and  what  it 
would  have  been  if  sound  was  $90.00,  for  which  amount  tliM 
verdict  was  entered  on  the  coimter-claim.  It  was  held,  fir^t. 
that  the  consideration  of  the  note  was  in  part  the  bailment 
and  in  part  the  i)romise  of  the  vendor  to  .sell;  secondly,  tluit 
an  action  lay  for  the  breach  of  the  warranty,  and  that  tli" 
purchaser  should  recover  as  j^eneral  damages  for  the  ]>*'v\w\ 
of  the  bailment  and  for  the  i)roi)o.sed  sale  together.  \\w 
same  amount  as  if  there  were  an  immediate  sale;  thii'lly. 
that  the  right  of  action  for  the  breach  of  the  warranty 
arose  at  once,  just  as  in  the  case  of  an  absolute  sale  of  a 
specific  chattel.    Killam,  J.,  said:  "  For  the  plaintiff  it  u;i> 
**  contended  that  there  should  be  no  right  of  action    tur 
"  breach  of  a  warranty  as  the  property  had  not  passcil  ii 
"  the  defendant,  and  that  therefore  such  a  counter-ilaini 
"  could  not  be  .set  up.     .     .    This  involves  a  question  tluir 
"  has  never  yet  been  settled  in  this  Province,  althouuli  i* 
"  has  occasionally  been  rai.sed.    In  view  of  the  freiiucmy 
"  with  which  such  contracts  are  entered  into,  it  is  a  i|iii'- 
"  tion  of  considerable  importance.    In  Ontario  it  was  lit-M, 
"  in  Frye  v.   Milligan,  10  O.  R.   509,   and    Toitiliiismi 
"  Morris,  12  O.  R.  311,  under  contracts  differing  in  >onif 
"  respects  from  the    contract    now    in  question,  that  t!i' 
"  purchaser  could  not  maintain  an  action  for  general  tlam 
"  ages  for  breach  of  warranty  until  the  property  passcij  t  > 
*'  him.    But  it  was  suggested  that  he  might  be  entitlcil  i'< 
"  special  damages.    ...    It  seems  to  me  that  it   w;i- 
"  open  to  the  jury  to  infer  that  the  whole  considcratio 
"  for  the  note  was  not  an  agreement  for  the  sale  of  a  hot- 
"  to  the  defendant  in  futuro,  but  that  the  agreement  wib 
"  one  also  for  the  bailment  of  the  horse  to  the  detViidaii: 
"  at  the  risk  of  the  latter  until  maturity  of  the  note,  ami 
"  then  for  the  sale,  if  the  animal  should  still  be  in  existeiiee 
"  In  this  view,  part  of  the  consideration  for  the  note  wou'i 
'*  be  the  bailment,  and  a  total  failure  of  consideration  ooulii 
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lie  an  express  warrantv  ti.^  '    ,  • 

.mpa.r  the  usefulness  „f  „„.  ,,„,,,.  ,,.„,„  „,^  ,  2'-„f ,/; 

I  "Iment,    hese  are  not  to  1«  deen.ed  to  l,e  „ewZ""c  e^ 

,.5..reasonawe!.ie;':rsa.,;„eo„^:.r;;:;'.;;rj:;;; 

>ale  of  a  spee.fie  article,  and  that  the  purehaser  sho  U 

■  recover  as  scneral  damages  for  the  nerio,!  nf  .1     i    7 

■.«™t  and  for  the  proposed  sale  .o^IL'm  "e™",  J  lo:' 

a.Mf  there  were  an  immediate  sale  "  ^  amount 

Drscriptionof  Goods.   The  vendor  made  a  sale  of  oats 

latter  beincr  not  far  shnrf  nf  «««  ^      .  «"ear,  tne 

I  former.  one-quarter  m  quantity  of  the 

"  If  a  portion  had  been  oats  of  an  inferior  nnniJf,. 
;;so,„e  other  ,rain,  or  imperfectly  formed  grairs  Si  as 
«  V  ^row  wzth  and  is  commonly  mixed  in  its  "'row  h  o 

msmBm 

■with  the  oltJf^-  °^*''  ^"^  ^^  designedly  mixed 

.-..,  a.„i., ,.,,.,  .ir-,J;,L-;,X 


m 
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"  when  he  made  the  bargain  with  plaintiff,  was  hims.If 
"  aware  of  the  admixture  which  lessened  the  value  of  tlic 
"  article  sold,  but  put  the  case  simply  on  the  ground  tliat 
"  he  did  not  deliver  to  the  plaintiff  the  article  which  Uw 
•'  latter  bought,  or  at  all  events  the  <|uantity  of  the  artick' 
"  he  agreed  to  sell."  Ticohif  v.  Annstronfi,  18  U.  C.  C. 
P.  273. 

Verbal  warrant)/  enforceable.  Tn  the  case  of  Northiviod 
v.  Rennie,  3  O.  A.  R.  37,  the  defendant  was  sued  for  a  breach 
of  warranty  of  a  hiy-press,  which  was  warranted  to  Ik- 
capable  of  pressing  ten  bales  of  hay  per  diem.  The  jury 
found  that  there  had  been  sucii  a  warranty  given,  but  \\u- 
defendant  contended  that  there  had  been  no  absolute  sak. 
but  one  on  a  condition  which  failed,  i.e.,  that  the  au'iee- 
ment  was  that  the  plaintiff  should  purchase  the  machine  if 
it  proved  capable  of  doing  the  work  stipulated.  The  <|aes- 
tion  of  sale  or  no  sale  was  practically  withdrawn  from  the 
,iury,  but  the  court  on  the  evidence  considered  that  the  jury 
would  have  been  obliged  to  find  that  there  had  been  a  salt 
with  the  warranty  found  by  the  jury.  Objection  liavin:; 
been  taken  that  the  warranty  was  of  no  force,  because  tlicrc 
was  no  compliance  with  the  Statute  of  Frauds,  the  court. 
per  Osier,  J.,  said:  "  We  agree  with  the  court  below  in  the 
•'  opinion  that  the  plaintiff's  right  of  action  is  not  alTcctei 
"  by  the  statute.  For  all  the  purposes  of  the  present  con 
"  troversy,  the  defendant's  liability  must  be  held  to  l)c  the 
"  same  as  if  he  had  made  a  verbal  warranty  upon  a  sale  of 
"  a  machine  to  be  manufactured,  and  the  machine  when 
"  delivered  had  not  been  of  the  proper  description. 
"  cannot  be  -ontended  that  such  a  p.  )mise  need  he  cvi 
**  denced  by  writing." 

Goods  sold  by  description.  Right  to  reject.  Plaintiff" 
were  manufacturers  of  billiard  tables  in  Toronto,  and  cou 
tracted  for  an  exchange  of  tables  with  the  defendantv 
Defendant  represented  his  billiard  table  as  a  full-sized  Fav:- 
lish  billiard  table,  etc.,  adding,  "  I  am  told  that  it  cost  &^ 
"  in  England,  and  is  very  little  worse  for  the  wear."  It 
was  held  by  the  Supreme  Court  of  Canada,  reversing  the 
decision  of  the  Supreme  Court  of  Nova  Scotia,  that  the 
plaintiffs  were  justified  in  rejecting  the  table  sent,  whick 
instead  of  being  a  full-sized  English  billiard-table,  was  an 
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44. .  sa.cl  theio  to  be  .noorreotly  reported  in  18  S.  C.  ]{. 

-i^iooft,iesa,e^^:^3i::;^^rr«^^ 

'-^  '^-ription";l:|'r       %atft';hr  r  ^'^'' 

'•>•  <l('scri.>tion.  there  is  an  imnnri  th»-e«h.n^.  engine 

!'•■  reasonably  fit  f".    he  wlrk    hatT""  "  V''^'  '"^  ^^«" 
I'liver  wanted  it  for  Ji     i  *''^  ''^"^'^'*  "^"^^  the 

'1"'  ^'xprerirrlntieT  n  "'*  '"^""^-^ent  w,th  anv  of 

^".ero^rntrrf^r  L"r  of  arh^^t'""  •^-•^-  -"tract. 
tli^  nsnal  warranties  «n^  J]  threshing  engine  contains 

--•"eisnorsatStor"  tltooT'"         '''''  '"  ^^'^  ^he 
Hii^'ino.  and  if  it  doesA,!  ?  Company  may  supply  another 

'■^■^J  to  be  fJlfil led  and  the  e'""'  ''  *u'  "'''"«"*-^-  «''«"  '^- 
'"■•t''*M-  liabilit '  «,is  sho  Id      ;'k'°-    ^""  '^^  ^"'^-'^^t  to  no 

•«^'in".  no  matter  whetW  ;f  f  «uPPlying  another 

•-'  or  not.    Interert  wa!'      ""'^  ''  ^  "  "'  '^'  ^''' 

-•'^^--  was  t;Lrinterer:n  Tz:  tt  ^'': 

'""•oioti  of  a  single  judge  ^''  '^'*'  *''" 

l'«t  anv  person  who  fell!',    "i"'  ^*'  ^'  ^''-  ''^  '^''^^''"^^^ 
-d  witLrlabTr'n;;^^^^^^^^  --^^  ->-!  in- 

i'>ea.*e  or  anv  »t,;^  7  '^  infectious  or  contagious 
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sold  n  horst'  suft'orin^  from  jflanders,  hut  the  trinl  jinL'. 
found  that  he  had  no  cause  for  suspicion  that  the  animal 
was  infected,  and  there  was  no  warranty.  In  an  action  tui 
damages  it  was  held  tluit  the  defendant  was  not  lialilt- 
Even  if  there  had  been  a  breach  of  the  statutory  duty,  tli  • 
rule  of  cnveat  vnifttnr  would  apply.  Rnthucll  v.  Milmi.  » 
Man.  472. 

Drlivcnj  of  goods  not  auswcrinfl  description.  Daiii'i-i. 
ri'suUing  from  use.  A  case  resembling  some  of  those  iiicii 
tioned  in  the  text  came  l)efore  the  Court  of  Queen's  Btri.ii 
in  Toronto.  Tlie  purchaser  had  ordered  a  quantity  „\ 
*'  stone  spar,  such  as  potters  use."  The  order  was  entcirl 
in  the  book  as  stone,  then  changed  to  flint,  and  then  shipiHii 
The  railway  company's  notice  called  it  "  fluid."  The  pur 
chasers  assumed  that  it  was  the  kind  of  thin;?  they  'laii 
ordered,  and  used  it  in  their  business,  destroying  tlicitlpy 
two  kilns  of  their  pottery.  The  .judge  charged  that  !h. 
defendants  were  liable  if  the  order  sent  by  the  purcliii-^.r- 
should  liave  been  understood  by  the  defendants  as  an  (ii-.Kr 
for  Cornwall  stone,  and  if  the  plaintiffs  were  .iustificij  in 
believing  that  the  article  sent  was,  and  did  not  know  that  it 
was  not,  such  stone,  but  that  if  the  defendants  were  jii'ti 
fled  in  sending  ground  flint  on  the  order  received  they  wmill 
not  be  liable.  This  was  held  a  proper  direction.  Bain  v. 
Lyman,  38  TT.  C.  Q.  B.  498  (1876). 

Goods  inferior  to  description,  evidence  of  acceptau  iml 
contract  for  quantum  meruit.  The  defendant  cont.,  tcil 
for  a  carload  of  "  No.  1  green  hoops,"  to  be  delivorcd  at 
the  railway  station.  When  the  hoops  arrived  they  wtiv 
removed  to  defendant's  place,  and  some  were  u.sed  1)>  liiiii. 
merely,  as  he  stated,  for  the  purpose  of  testing  them.  II' 
wrote  to  the  plaintiffs,  expressing  his  astonishment  at  tluir 
sending  him  dry  and  rotten  hoops  for  first-class  irit'eii 
hoops,  and  complained  also  that  the  number  was  less  than 
that  contracted  for.  He  enclosed  a  bill,  in  which  tin-  *w- 
rect  number  was  .stated,  as  he  contended,  with  the  ainouiit 
which  he  intended  to  pay,  **and  not  a  cent  more,  hecaibi^ 
"  they  were  not  worth  that."  If  the  plaintiff  would  atct'i't 
this  amount,  he  was  to  let  the  defendant  know,  and  he  woiiM 
remit.  In  answer,  the  plaintiff  threatened  a  suit,  wiitii  tl"^ 
defendant  replied  that  if  plaintiff  would  not  acci'iit  tlif 
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.'"'""•'t  !»'  iniKht  Ko  on  and  «»»..  It  wa.s  rontHuU..!  for  th,. 
^i.ic-".I«nt  t hat  the  hoop.s  had  !„.„  roj.-tcl.  and  1  at  h  • 
«.s  no  evuhM....  to  ^o  to  the  Jnry  of  an  a,re,>tan....  and  an 

a..ven.en   to  pay  a  ,uantu, nn,,  a.s  ,.h.intitr  contend 

It  «as  held  that  there  wa.s  evidence  of  aeeeptam-e.  an.lt  at 
l-;""t.fr  u-as  entith.1  to  recover  the  value  of  the  k, 
l.ere  was  the    a.-t  that  the  .lefendant  had  n.sed  .so^^'of 
l.y.o  OS  and  tho.se  letters  to  «o  to  the  Jnry.  fron.  wl  id 
o  find  whe  her  or  not  the  defendant  had  ih-ternnned 
keep  the  poles,  ard  only  to  pay  for  then,  what  the    \ve 
mlh,  ,.    e  had  a  right  to  do.  or  had  refnsed  to  n.; 
'«  ".     The  poles  were,  by  the  contract,  to  he  delivered 
■•  t   he  nulway  station,  and  although  the  renn.val  Fro  n     . 
^'  t,on  to  the  plaintitT's  own  pla.-e  would  not  nee  s     rilv 

«  tid.aun  from  the  jury  as  a  circun.stance  to  he  consi.l- 
"'v<I  in  arrivjuff  at  a  decision."     M,('l,nr  v   A".     / 
flO.  R.  480.  '*"i  ixx  \.  hniitzif/,). 

f"  f^m'tty.  Clran,,  U  ().  K.  10.^  H.e  contract  was  for 
'-S  winch  the  defendant  ..|aime.l  were  not  in  acco   1,  .". 

'  !'  the  contract;  but  he  had  sold  «  nund.er  of  tC  , 

^'="1  .HKluIy  delayed  dainnn^  to  be  entitled  to  r        ;  t 
-."Is.    Moreover,  he  had  .^iven  acceptances  for    h    u'l.o t 
-na.se  and  had  paid  one  of  the  acceptances.    It  walet 
1-    t  e  find.n..  in  favor  of  the  plaintitf  on  the  flc's  wt 

-vet.  as  there  was  um.uestionably  good  consideratTon 
"'"•vior.  and  defendant's  remedy  if  anv.  nm"t  tin  " 
'""ntcr-action  for  damages.  "  "  ^ 

In  />'o7m,«  V.  Masse,,  Mau„fachui„f,  Co,„pa,n,,  ].>  0  R 
1  .  t  e  sale  wa.s  of  iron  of  a  particular  brand,  wli-h  the 
t  'i':t.'...lants  tested  and  found  to  be  inferior  to  tir  .    if 
;t'I."lated;  but  they  used  more  than  wa'n  e  s.arv    o    t  le 

n;ose  of  testing,  and  were  held  liable  to  pa-  for  the 

,^C-"Wonin  sale  of  stares  "  to  he  suhject  to  the  culUng 
1.1    ■    ,  ^°.^  '^''  ^"  ^^i^h  logs  were  sold  under  a  con 

..  hy     he  person  named  was  conclusive  between  the 
oo  >o  culled  that  they  were  unmerchantable.    "  I  take  it 
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•'  to  be  clear  that  lK>fore  plaintiff  coukl  rtH'ovt»r  undtT  tin* 
"  eontrat't,  it  would  be  neeessary  lor  him  to  aver  iiikI 
'•  prove  the  fulfilment  of  the  condition,  namely,  the  culliMi; 
"  of  the  staves  by  Sommers.  .  .  .  The  obliKation-.  ui 
"  the  plaintiflf  and  defendant  are  mutual."  I'er  Uwyiin.-. 
J.  It  was  therefore  held  thi»*  the  defendant  couUl  imt 
object  to  pay  for  the  staves  at  had  In-en  so  culled  l.y 
Sommers.    De  few  v.  Clink,  V.)  V.  C.  C.  P..  1.V). 

Condition  as  to  inspector  to  he  agreed  upon  conifiln,! 
with  bfi  agreement  during  inspection.  In  a  contract  for  tii. 
sale  of  lumber,  a  clause  was  inserted,  "  the  inspection  nf 
•'  this  luml)er  to  be  made  after  the  same  is  lamled  In  n 
"  (Windsor)  by  a  competent  inspector,  to  Ih»  agreed  u|m,ii 
"  between  buyer  and  seller,  and  his  inspection  to  be  tiiiai  " 
The  majority  of  the  Ontario  Court  of  Ai)peal  seem  to  liavc 
held  that  the  insi^ctor  should  have  been  agreed  to  htt.iv 
he  began  to  inspect,  and  they  set  aside  a  verdict  for  tli- 
plaintiff  on  this  ground.  But  the  Supreme  Court  hcM.  in 
accordance  with  the  dissf  iti'^"  opinion  of  McLennan.  .1. 
in  the  Court  of  Appeal,  that  it  was  sufficient  that  tli.-  in 
spector  appointed  by  the  plaintiff  had  been  agreed  to  \>x 
the  defendant  while  the  luml)er  was  being  landed  or  a: 
anv  time  before  the  inspection  was  completed.  Thnmiixm 
v.  MathesoH,  30  S.  C.  R.  357  (1!M)0). 

Purchaser's  reniedg  on  a  irarrantg  of  qxialitg,  etc..  nUl 
condition  to  return  article  if  defective.  In  Ilainiltnii  v. 
Xorthey  Manufacturing  Compang,  31  O.  R.  4<58,  the  salt-  was 
of  a  gasoline  engine,  fully  descrilwd  in  the  memorandiim  4 
sale,  which  contained  a  .stipulation  that  if  the  engiin'  \va- 
found  defective  on  being  tried,  the  purchaser  should  iintify 
the  seller,  who  should  l)e  allowed  an  opportunity  to  niiiiily 
the  defects;  or  if  this  could  not  be  done,  to  supply  another 
engine.  The  purchaser,  instead  of  returning  the  article. 
sought  damages  for  the  defects.  This,  it  was  held,  lit"  conlJ 
not  do.  His  remedy,  under  the  contract,  was  to  notify  the 
vendors,  and  in  the  event  provided  for  by  the  contract, 
return  the  engine  and  demand  another. 

Duty  to  give  prompt  notice  of  non-correspondent  <  irit\ 
sample  does  not  apply  strictly  to  contract  to  grind  irhi'nt 
into  flour.  The  duty  of  a  purchaser  of  goods  -.'•!.l  '^y 
sample  to  give  prompt  notice  to  the  vendor  of  a  claim  tha. 


(H     II  J 


CA.WDH.V  N.)T»>». 


2f!.3<(u 


;■•'••.  ■'■■ ""  -..;.r..„Vi;™;;J  :?•,«;;:•  ""'■""'"'■• 

taLlioK  lh„.  v.h..r,.  ll„.  |,urdw,or      «,,  ",' '  •"' 

'""  ""-i»ivo™ny  «.,■,,„ ,'„„„  ,.„„'",'■"' 

«••■.  not  only  ,ora  tl roiR.rtv ,     ",      .  '"''  """ 

»...!.  «re  ,.,,„„|  ,„  ,l"  "a,,.  '  "•"'■■•""•.'•  Il'nt  lilt. 

ITi.'..  I.V  proving  ,1,1 1«'''  ^  '■™'«'  ""  «'■>'""  for  ll.e 

h-.  i.e  n,„„.  «ivo'prrp"n      :':;?,  ',U'''''"- " 

•Upon  t  IP  irrounr?  fhnf  m,  i  'Ifnciency.  not 

•notice  impliodly  offers   to   reh  rn   an,  ^'.'";*'"''*'^'« 

•^if'le  for  him  to  do  so-  h,.*      .  "'"'  '*'**"  ''"Pos- 

art..-  unreasonably  delayL^":  H^'^.^Jj'^^-'V  ^"- 
•t'vinoinw:,  by  his  .silence  „tH,.|f...'  'twere, 

•"-t  of  the  contrao;  bv   h      "n^^^  '"  ^'.'"  '"'«'- 

has  that  of  a  contract  bv  ih.Zf\  ''"'^  '"  '^«'°t 

-M  deliver  to  him  ^s pe^Td  tln'h  ;  '  J'"' /'"'"^"^ 
«|rto  ..ample  produced,   o  ^rind      in  o  V    '"^'T  ^"''''^■ 
r"P"lated  (luantitv  of  flo„r  nf         '"*.°  ^""'*  «"'»  '-eturn  a 
•«l..at  so  delivered      Thp  Lf    ""i  '"'';^'^'  ''"'''''■*>'  f^''  ^^'^ 
''■tlaMvheatdel'ered  an,^^^^^^^^^^^^      t^"'^'  "'^  ""«"*>• 
I"  "as,,  the  rules  pr^vamn..  1  7     '•''  '^'^  ''''^  *''«^  '"  «"^'J' 
'■I'on  sales  bv  samrdid  no^^T"   ■?^''''  '''"^'  ^'-''  < " 
We  the  propertv  was  not  To  ,'''•'  ""u'^  '^""'  ^^''^^^    ■>'• 
i'  was  to' regain  Z  pTaintiffrrwr  ^f  "^-^'^.  •>"t 
""y  tc.  do  something\,pon       fo':  T^'  "l^  ''^'^^"^^«"^  ^«^ 
I'!'  tl...  court  suir^^est^  anv  L     iT     -^^  '^^''^^•'  '"^'"^'><"- 
^^listinction  if Jven  in/h.         j''-^*'"^^'"".  ""^  althou^^h 
ht  of  the  court    t"       f      '"''"'*"  ""'  ''«••*  "f  the  jud^- 
•Vaeaulav   C  T       '       '^  ■''''''  ''^  ^'^"^'^'^'-  '"^  -^  a  dictum  of 
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CHAPTER    III. 

EX<;USH  AND  CIVIL  LAW  fONTRASTED  AS  TO  THE  NECKSSITY 
FOR  DELIVERY  IX  TRANSFERRING  THE  PROPERTY  IN 
GOODS    SOLD. 

As  has  been  already  observed,  the  rules  which  mark  the 
difterence  between  an  executory  agreement  and  a  sale,  are 
nearly  the    same    as   those    which,    under   the   Civil   law 
distingTushed  between  a  mere  contract  to  sell,  and  a  perfect 
sjilc  (ir  "  emptio  ptrfhta." 

So  far  as  those  rules  are  founded  in  the  nature  of  thinos 
this  IS  what  might  be  expected  ;  but  some  of  the  rules,  which 
are  merely  technical,  have  been  partially,  and  as  it  seems 
iiKMrnsistently,  introduced  into  English  law.     The  Civil  law 
IS  founded,  amongst   others,  upon  two  assumed  principles 
.uoh  are  not  recognised  by  the  English  law  ;  one  is,  that  a 
sal,,  nmst  be  for  a  fixed  price  in  money,  and  that  a  contract 
toiKut  witlj  property  for  a  valuable  recompense,  not  consisting 
of  moneys  numbered,  cannot  be  a   sale,  but  must  be  of  a 
diffen^nt  nature.     The   other   is,   that  property   cannot  be 
ransterred  by  any  agreement,  unless  there  be  an  overt  act  of 
dehveiy    of    possession.      Neither    of    these    principles    is 
recognised  by  the  English  law,  and  such  of  the  rules  of  the 
jUv.llawas  are  founded  exclusively  upon  them,  ought  not 
1 1'>  I'lvvail  m  a  system  in  which  the  principles  themselves  do 
"ot  .'xist.     It  seems,  however,  that  this  has  not  been  alwavs 
kept  m  sight  by  the  English  Judges.     The  Civil  law  con- 
sistently declared,  that  there  could  not  be  a  perfect  sale  until 
tlio  price  was  fixed  in  money,  though  evervthing  else  was 
lascertamed;  and,  consequently,  that   a  contract  to  sell  the 
p^holc  of  a  particular  parcel  of  goods,  at  a  price  depending 
upon  the  number,  weight,  or  measure  of  those  goods,  could 
\m  be  a  sale  until  tlw  goods  were  numbered,  weighed,  or 
"Hasuied,  for  tUl  then  the  price  was  not  fixed  in  money 
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The  contract  on  tin-  i)avt  of  the  seller  was  complete,  for  lie 
was  to  transfer  u  specitic  ascertained  tiling,  in  th<>  state  in 
which  it  then  existed,  bnt  the  consideration  was  not  a  li.\<  d 
sum  in  monej%  till  the  number,  weight,  or  measure  was 
ascertained.  This  was  a  defect  in  the  sale,  according  to  the 
principles  of  the  C.'ivil  law,  but  it  is  hard  to  see  why  it 
should  prevent  the  contract  amounting  to  a  sale  in  Engli-.h 
law.  In  many  cases  the  weighing,  &c.,  may  be  necessary  to 
ascertain  the  sjiecific  goods ;  in  others  it  may  be  necessary  in 
order  to  put  the  g<»ods  into  a  deliverable  state,  and  in  those 
cases,  the  reasons  are  as  applicable  to  English  as  to  Civil 
law  ;  but  where,  as  in  Zmiuni  v.  l-'nnirll  {,i),  and  Siiniiinns  v. 
Sirif'f  {!>),  there  is  nothing  unascertained  except  the  moiit y 
value  of  the  price,  and  yet  the  goods  are  held  not  to  be  sold. 
there  seems  little  to  be  said,  except  that  such  were  tlie 
decisions.  With  this  exception,  however,  the  Civil  law 
seems  to  differ  from  the  English,  where  the  difference  in  tlio 
fundamental  principles  becomes  material,  and  to  agree  with 
it  in  other  respects. 


Eiifilish  Litif. — Ojh'itUioii  of  Vontnut. 

In  the  English  law  a  contract  of  sale  has  two  effects  (.), 
It  operates  as  a  contract  giving  rise  to  obligations  or  rij^lits 
iv  pi'isoiKim,  as,  for  example,  an  obligation  binding  tlie 
seller  to  deliver  on  payment  of  the  price,  and  binding  the 
buyer  to  pay  the  price;  and  it  also,  in  some  cases,  operates  as 
a  conveyance  of  the  i)roperty  from  the  seller  to  the  buyer. 
giving  to  the  buyer  all  those  real  rights  or  rights  /(/  /vw 
which  follow  the  property. 

It  operates  as  a  conveyance  the  moment  the  contract  is 
made  if  the  thing  is  specific,  unless  some  rule  of  law  as  to 
weighing  or  measuring  or  otherwise  prevents  the  passing  d 


(a)  /agiiry  v.  FioneU,  2  Camp.  240,  ante,  p.  189. 
(/))   Siinniiiiis  V.  Swift,  j  13.  &  ('.  Hj7,  ante,  p.  181). 

(')  Austin's  Juiiiipiuck'nce,  Hid  ed.,  1000  and  1006,  TaMe  IT.,  note  4,  •'.  c. 
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i.....  ^.  deliverable  Z,     ,  „   S  "on  ^"'r''""?  "^  """""-' 

ot  the  prior  contract     Whon  fl.n  fj.;      i      i  """'•«  notice 

-..l.e  rule  of  „.„• ,.,  L'„™.1  ^^  S,'!,'!' -nTt'' 
.x..ed,  thenceforward  ,he  case 'is  ,h,  ™,o  '  VhTr  " 
<u,„staoe.,  had  existed  at  the  date  of  1^,.™,!  t  1  'it 
o|Krate8  as  a  eonvejance.  'Onti...t,  ai.d  jt 

In  other  words,  a  contract  bv  «lii,.l.  ;t  ,■ , 
.;.-vh..„  an  cveo.  shall  ^^m::.]^^:^:^ 
sliiill  pass,  operates  as  follows-  ,,„  f,.  tl,„  l  •   '""l*"' 

«o„,  pe«„„„l  obligatious  o„';-„  '  e  „tl  T"",','  "'  "'" 
happens  the  eontraet  operates  I  cZte'Ll''T 
1..SH.S,  and  real  rights  are  created.  '"■""'>■ 

Hut  l)y  the  Eoraan  law  a  contrict   „f  „i 

.nfoneable  promise      It  I™         T    , ,  '™'  ""'j'  ™ 

liruniise.     It  gave  rise  to  oh  gat  ons  onir    m.) 

.M  not  operate  as  a  conveyance  of  the  property     wS  them 

.*  property  eould   be  transfen^d  by  deliverv  onlf     C 

-.  P^^ed  by  deli^-  oXire:?^  ^y'-Z^'pI: 

rot^L  1,;sa' f  I  'IC:  sat  of-the to.'"   T'- 

>a.sstror  pretrwl  t/'''^"'"''"^"  '™  »'  "'» 
'         I"*"™'  mm  from  making  use  of  the  thin" 

(«)  Pothier'8  Contract  of  Sale,  translated  bv"^;;;hingrp~;; 
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*'  US  his  own ;  but  tliey  do  not,  in  strictness,  import  an 
"  obligation  to  transfer  the  property.  .  .  .  And,  thereforr. 
"  if  a  bnyer  discovers  tlmt  the  seller  was  not  the  owner  «.f 
"  the  thing  sold,  and  consequently  that  the  property  in  it  Inul 
"  not  been  transferred  to  him,  he  cannot,  on  that  account,  so 
"  long  as  his  possession  remains  undisturbed,  complain  tliut 
"  the  seller  has  not  fulfilled  his  obligation.  It  is,  indeed,  of 
"  the  essence  of  the  contract  of  sale,  that  the  seller  should  not 
"  intend  to  retain  the  right  of  property  in  the  thing,  when 
"  he  is  the  owner  of  it ;  and  that  in  such  case,  he  should  lie 
"bound  to  transfer  it  to  the  buyer.  .  .  .  But  when  \h' 
"  seller  is  not  the  owner,  if  he  in  good  faith  belicvos 
"  himself  to  be  so,  he  is  bound  only,  as  above  stated,  h> 
"  defend  the  buyer  against  those  who  seek  to  deprive  him  ot 
"  his  possession,  or  to  prevent  him  fi'om  exercising  the  rights 
"  of  ownership." 

The  expression,  "  Uis  pcrit  dniuiiio  "  is  a  very  meauiii-rlcss 
one  in  the  law  of  sales ;  and  the  distinction  must  be  borne  in 
mind  between  being  the  loser  of  the  property  and  the  loser 
l)y  the  contract.  Whether  that  expression  can  be  used  as  an 
argument  that,  because  the  risk  falls  on  one  party,  thentorf 
the  property  is  in  that  party,  must  depend  entirely  on  the 
terms  of  the  contract.  For  if  the  parties  have  agreed,  as  they 
certainly  may,  that  although  the  property  is  to  be  in  one 
party,  yet  if  the  goods  are  lost,  the  other  party  is  to  pay  for 
them,  it  is  clear  that  risk  is  no  test  of  property  in  that  case. 
Such  was  the  case  in  Castlr  v.  I'laii/nrd  («).  The  case  of 
Anderson  v.  Morirc  {h),  in  187-5,  was  a  case  of  iusuraWf 
interest,  and  it  was  argued  at  great  length  that  thf  risk 
was  with  one  party,  even  though  the  property  was  in  tin 
other. 

The  judgment  of  Lord  Cotteuham,  L.  C,  in  tlie  case  of 


(„)  Castle  V.  l'ht,jf,.rd,  41  L.  J.  Ex.  44  ;  L.  R.  7  Ex.  98.  See  also  '  V, '.»«.<  CV. 
V.  Ik  Matlos,  82  L."  J.  Q.  B.  ■ii'l ;  :J3  li.  J.  d  B.  214  ;  ante,  p.  2J6  ;  and  ^h(i>hr' 
V.  llurrisnu,  3S  L.  J.  Q.  B.  105  and  177  ;  40  L.  J.  Q.  B.  14« ;  L.  R.  4  U.  B.li' 
aiid49:i;  o  E.  &  T.  Ap,  \U\. 

{h)  Anderson  v.  Moricf,  44  L.  J.  C.  P.  10  ;  44  L.  J.  C.  P.  341  ;  46  I-.  J.  t-  ^ 
11 ;  L.  R.  10  C.  P.  58  ;  L.  R.  10  C.  P.  609 ;  1  App.  Ca.  713. 
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Dunlop  V.  Lambert  (a)     I'n   ISQo    • 

upon  this  point.  '  ''  "  '''>'  •"'^^••"-tiv,.  on. 

"We   have    now    to    dotmiiino    whoth.-r    n. 

net   Cluv„l  I,,  t|„.  „„,„,;,,„„,  ,„  ,|,„  ,,,„^.        

.,        .J,       .,,  •  '  ""   "'»K  or   tiic  coiisio-iicc       'I'll.'.   ; 

'■till  it  ..aoho,  .h.t,L,;  ,,','■';''■  ';"■"■  ""■  '"■"'"■'■'>■• 


(")  /'»/,/»;,  V.  Lumhert,  6  CI.  &  Fin.  620. 
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'•  carrier  spceiully  intinuitcd  by  the  consignee,  the  risk  niiiy 
"  remain  with  liiin,  and  the  consignor  may,  by  a  contrait 
"  with  the  carrier,  make  the  carrier  liabk"  to  himself.  In  an 
'*  infinite  variety  of  circumstances  the  ordinary  rule  may  tuiu 
"  out  not  to  be  that  which  reguhites  the  liabilities  of  tlic 
"  parties." 

And  it  is  no  test  in  Roman  law,  for  there  the  loss  falls  n\\ 
the  buyer,  but  the  projjcrty  is  still  in  the  seller. 

In  the  Roman  and  Scotch  law,  "  Risk  is  no  test  of  property. 
"  The  (pu'stion  of  risk  forms  a  point  in  the  law  of  obli<:ii- 
"  tions,  not  in  the  law  of  transference  ;  and  the  decision  ot  it 
*'  depends  upon  principles  quite  distinct  from  those  conceniiMl 
"  in  the  question  of  property  "  (a). 

It  may  not  be  out  of  place  h.'re,  while  speaking  of  tlif 
effect  of  a  contract  of  sale  in  English  law,  to  point  to  ;i 
distinction  which,  although  a  tine  one,  seems  nevertheless  i> 
be  a  clear  one,  between  contracts  which  are  intended  to  operate 
as  sales  at  some  futui'c  time,  and  contracts  wiiieh  are  intend,  ij 
to  opi'rate  merely  as  promises  to  sell.  It  is  the  differtiur 
which  exists  between  an  agreement  that  the  property  shall 
pass  on  the  happening  of  some  future  event,  without  any  thin- 
further  to  be  done  by  either  party  in  that  behalf,  and  an  agiv.- 
ment  by  which  one  party  promises  that  on  the  ha^jpeniii-,'  of 
some  event  he  will  then  transfer  the  ])roperty.  In  the  hitter 
case  the  property  does  not  pass  until  he  does  sell  the  thiiii;. 
although  the  event  may  have  happened,  and  such  a  contra' t. 
at  lazv,  creates  merely  a  personal  obligation  to  pass  the  pm- 
perty,  and  that,  at  law,  will  not  create  any  real  right  or  Jus  i,i 
rem.  In  equity,  however,  the  buyer  is  in  a  better  position, 
and  such  a  contr  ct  would,  Avhen  the  event  had  happomd. 
give  him  a  good  equitable  title  to  the  goods  against  all  i)t  isons 
excepting  anyone  who,  in  the  meantime  and  bona  Ji(h\  may 
have  had  the  property  transferred  to  him  (/>). 


(rt)  Bell's  CuminentHries  of  the  Law  of  Scotland,  B.  II.,  C.  V.  s.  1. 

\h)  Austin's  Jurisprudence,  3rd  ed.,  lOiil,  Table  II.,  note  4,  C.  c.  :  asi 
Jlolroi/'l  V.  Marshall,  j:j  L.  J.  I'h.  193,  10  11.  L.  R.  191  ;  >StoiMale  v.  /^«i-'/. 
iu  1S40,  0  M.  &  W.  -3:^.  See  ulbo  Tatlhy  v.  uffuial  llecciuir,  in  1S8H,  js  L.  ' 
Q.  B.  75  ;  13  App.  Ca.  J23. 
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For  .xa.nple  ,    the  soILt  pro,nis.s  that  on  a  cortaiu  .wut 
a,.p.n,nj  lu-  will  ansiga  a  particular  hor.-,  wlu  ./tl^ 
l.ai'IH'"H  he  .  bound  to  a,ssi,n  it,  and  in  .ouU.  .  1    i  ^ 
.,.n^y    has  as.gned  it,  and  if  he  die  or  beeonu't  kru 
b.-fore  the  as.s.gMment,  equity  will  eonipel  hi.  legal  rrs 
representative  to  assign  it  (ft)  ^ 

-•i,i„e,,-i„t„  ,1,0  ,„„,  h'  ;„  :;tl  „;;::r'''-  "t 

.V  any  ass,g,.nent  to  the  landlord  had  been  nu    e   '  i^: 
an.llord  elanned  it  as  ecp.itabl,.  assi.^nee    -.nd  t  Tu  I 

I-rds  sustaineu  his  elain  .      The  sh er  tf  '  "^  "^ 

"'-  ■■-.'•".Wr  that  PotMcr  wrote  o'h.  n   T    "' 

'""'" ■  ^"."""  1"»  l«'»ition»  arc  not  al»„y,  to  lo!" 

>i...«,l  a»  ,„„vor.ally  fu,.  of  the  Civil  law    ...d  f /, 
.0  be  take,,  a,  authorities  for  EnglisI,  law.         '  '"'' 

ilio  extracts  are  translated  from  the  edition  of  l.„t,  ■    • 
™k,    „„Mis„ed  by  M.  l.,.„i„  at  P^,,  i,'."      .  °'i,  '"-; 

V    ,e,eo„„„e„eesat„,  1.30  of  the  second  v„l,„„e,  ad  ^ 
•     ■      4  ,  „,e  second  ext,™-  eommeneos  at  p.  147,  and  ends 


Pol/uer  Da  Contml  ,le  Vmte,  I'm-lie  I V. 
«'i"j'  "  '"''"''':'"  ""'""'"''O''  i"  'he  title  of  the  Digest  ,U 

(a)  I'tst,  p.  ;J24. 

(/')  IIoln,y.l  V.  Marshall,  3a  L.  J.  Vh.  m  ;  10  II.  L.  E.  191. 
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the  thing  sold  booomps  at  tho  risk  of  the  purch  .ser,  thoi.vH 
it  has  not  been  yot  delivered,  ho  that  it'  during  that  tiiiu-  it 
ohanco  to  perish  without  the  fault  of  the  vendor,  tlie  vender 
is  freed  from  his  obligation,  and  the  jiurchaser  is  not  on  that 
account  freed  from  his,  and  is  not  the  less  bound  to  pay  tli.- 

fontract  price. 

"That  the  vendor  should  be  freed  from  his  obbgatmn 
when  th(!  thing  sold  has  perished  without  liis  fault,  i>  a 
(•(.nsequenre  (»f  another  principle,  that  every  obligation  ./-■ 
crrfo  corpore  is  destroyed  when  the  thing  ceases  to  exi>t : 
TialU  ,hs  Ohlmtions,  Tart  III.,  Chap.  G.  This  principl."  is 
f<mnd(-(l  iu  the  nature  of  things,  for  the  thing  du(«  benig  tli,. 
subject  of  the  obligation,  it  follows,  that  when  the  tlmi- 
ceases  to  exist,  the  obligation  can  no  longer  exist,  not  bciui: 
capable  of  existing  without  a  subject. 

"The  second  part  of  the  decision,  to  wit,  that  the  obliga- 
tion of  the  purehastT  does  not  cease  to  exist  though  thai  nf 
the  vendor  be  destroyed  by  the  destruction  of  the  tliiiii:, 
seems  to  be  subject  to  more  difficulty ;  nevertheless,  it  is 
true,  and  is  founded  in  the  nature  of  the  contract  of  sal.. 
This  contract  is  of  the  number  of  those  which  are  calKd 
consensual,  which  are  perfected  by  the  mere  consent  of  tli. 
contracting  parties.  The  delivery  of  the  thing  sold  is  not 
necessary  for  the  perfection  of  the  contmct.  The  oblijiatmu 
to  pay  the  price  which  the  purchaser  contracts,  bemg  th.n 
complete,  by  the  mere  agreement  of  the  parties  which  lias 
taken  place,' and  independently  of  the  delivery,  it  should  sur- 
vive, although  the  thing  sold  has  ceased  to  exist,  and  .an  no 
hmger  be  delivered.  It  is  true  that  so  long  as  the  sc U.t  i> 
in  default  bv  not  delivering  the  thing,  he  cannot  compel  ..av- 
uient  because  he  cannot  be  permitted  to  demand  that  ilio 
purchaser  slumld  fulfil  his  obligation  towards  him,  whilst  ...i 
his  own  side  he  has  made  default  in  fulfilling  his  own.  \M 
when  the  obligation  of  the  vendor  is  extinguished,  in  o,u 
of  the  ways  in  which  obligations  from  their  nature  may  le 
oxtinguislK  d,  the  purchaser  has  nothing  to  oppose  to  prot.^t 
himself  from  fulfilling  on  his  part  his  obligation,  win.,. 
having  once  been   bindingly   contracted,  cannot   be  put  n" 
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'Mauy  ,„„,fcr.,,  ,vl,o  Imv..  treatcnl  of  the  l„  of  „„,„,,. 
bl  tl,..  I.o„::,„  ,.«.,or,  had  iu  ,|,i»  ,„at.,.r  ,i..,,„rt„i  ,,.„„X 

»  .0  .»  clob.0,.  of  th,t  ,!,!„,-,  „„d  ,i„.  ,.™,i,„r  of  i  rto  1°! 
'.»'l,o„  asamrt  the  owa,.,-  to  make  hi,,,  .h.li„.r  it  the"!  Z 
;.||,-l.e,-,she,  to  the  ..vedito,.  rathe,-  than  to  the  ow,  e,     v  1,0 

.^..thot,4^\^^;-,::'^^ 

<l  n  .    The  «,ller  wl,o  „  „„„or  of  the  thing  loses  his  i-i-l  t 

"Biuihich  lewtitl,  r'T        "'•  ""  '"'  '""■•'  ^"^^  •"" 
»v,tl,cri.|,   w  W,  fr"'"  '°  "'"'  "•'"«•  """  i"'" 

K'*      "  »yleTre'''  """""=  """""'"■  "--  "°'""' 
hv.  the  tuL  '•  1;  '';™  "'"'"  ''""l"'™  that  he  should 

■Tnseit  to  lay  the  pnce,  not  on  condition  that  the 
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vendor  should  givo  him  the  thing,  but  ratlier  on  rondition 
that  tho  vendor  shouhl  bind  himself  on  his  side  to  him,  tliat 
he  will  cause  the  thing  to  be  given  to  him.  It  is  en«»u<ili. 
therefore,  that  the  vendor  should  have  entered  into  a  bindiii;.' 
obligation  to  that  effect,  anil  not  broken  his  obligation,  in 
order  that  tlu;  obligati(m  of  the  pureliaser  should  have  a 
eousidemtion  and  subsist. 

"  Although  the    reasons  for   the    opinion    of   the  Koiii;iii 
lawyers  seem  to  me  to  preponderate,  nevertheless,  it  nm>t 
be  owned  that  the  question  is  not  free  from  difficulty,  and  it 
appears  that  even  the  Itoman  lawyers  have  not  been  uiuiiii- 
mous  on  this  question,  for  Africunus  in  tho  law,  oo^'.  /«.„/. 
contlucti  says  positively,  that  if  the  state  seize  on  the  heritii<rc 
which  I  have  sold  you  before  I  have  delivered  it  to  you,  si 
that  it  is  no  longer  in  my  power  to  deliver  it  to  you,  I  shall 
not,  in  truth,  be  liable  to  you  for  damages  or  interest,  Init  1 
shall  be  bound  to  restore  you  the  price.   This  text  has  set  iiuVi 
so  positive  to  Cujas,  that  in  his  treatise  ml  Afiiran.  up<in  tliiv 
laAV,  he  has  gone  so  far  as  to  maintain,  that  according  to  tli. 
Eoman  law  the  thing  sold  was  not  at  the  risk  of  the  pur- 
chaser, contrary  to  the  positive  decision  of  the  other  ttxts, 
and  the  general  opinion  against  which  he  himself  has  writttu, 
ad  I  34,  s.  5,  (did  ants.  /.  dc  rniitndi.  mpt.     Different  cniii- 
mentators  have   conceived   different  metdous  of  reconcilin!: 
these.     The  most  plausible  is  that  of  Davezau,  Professor  of 
our  University  of  Orleans,  in  his  treatise  de  Coiitrali.    Hi 
says,  that  in  the  instance  given  by  Africanus,  if  the  piucluiscr 
has  a  reimbursement  of  the  price,  it  is  because  the  laws  wliii  li 
compel  possessors  to  quit  possession  of  their  heritage  for  mw 
public  cause,  have  apparently  this  clause,  '  notwithstamliui; 
all  sales  which  they  may  have  previously  made  which  sliall 
remain  void.'     The  sale  being  in  that  case  rescinded,  tlic 
purchaser  must  be  reimbursed  the  price,  but  when  the  thiuj; 
perishes  that  does  not  rescind  the  sale.     Even  if  we  do  net 
admit  this  method  of  reconciling  the  authorities,  and  if  Afri- 
canus was   really  of    a    different    opinion   from    ours,  thi> 
opinion,  which  is  imported  into  the  Digest  incidentally  on 
another  point,  must  yield  to   the   positive  decisions  of  the 
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•'tiior  lawyers  in  tho  laws  7  *  s  rf-   / 

;'"•  l"w  I,  and  of  Gordian  in  the  law  4     if  f '^•^""^^''- "> 
lastly,  of  Justinian  in  Im  I„,t  tut.l  T     '  '^  '""  ""'' 

says  poMitively,  /;,„y,^o,/,  ,/,„„  '"/''•  ^''"''m  *•  3,  wh., 

"""y-'-'W  „.,.,,, /„,4,,„  ,„/,.,.;.""'"  '"^  '■'"  '-cesse  nt  luet  rem 

"I«Tati„n  wl„.„  the  sulo  j.  „f     '  '  ■  ■■"'»  '""'  ■'» 

'/ .' ./  ,.,;,•„,,  I ' :  „;:':r,  "'■" '  ■""■'  '/-''• 

Sramry,  ton  hundred  weight  otLlZ  u  ,"  ,'"  "'"''  " 
.i.e  sale  i,  not  perfect  tiU  the  S  h'  ,°''~'  "'  *"=•• 
<i.e™g„r  weighed,  the  fi,h  eoulted    ,  ^    'T  ;"T"''' 

»PP«.-  what  is  the  wheat   wM  1,  It  '    ""'    "'^"oMy 

«A,  ,l,at  are.  the  oZ^^   '„"te  ,,.'  ™*"'  •"■""  ""'■''  ">-^ 
ihe  "heat  that  shall  hav.    J  '  "'""'  "  "'»  »"'}■  ^-^ 

'"''.»-  .-  we  °"  e!i    InX  Iri't'  ^d,  T'  ^ 
•ouutod.  ^  *'^""  have  been 

"It  is  true,  that  before  the  measurini,    ,),„       •  u- 
■-..«..«,  and  fro,,,  the  instant  Jthe "!«,!!.   t,'""*'' "" 
;-.»  which  arise  fro,„  it  are  in  exit™        t',,!     ™f  «"'■ 
»  thc„eef„r«ar<l  an  action  agai,„t   ,,"    ,    ^,'"' '""''•'"'*■• 
liin,  .leliver  the  thing  sold   a,  ,f.         «''"  ''•■>*»■  to   make 

If  l.a.vn,ent  of  thcVi^c'or  0^^  T,-""  '"'"■'  '"' 
'l»»gh.l,eengagen,en.  of  the  ^nZ-'ex to'tr  ^,''"' 
»a,.e,„ateto  say,  that  it  is  not  yet  rndtl  „  .  "*' " 
-.  .Hat  it  has  but  au  .uasce-lr^^'-  1^ 
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whioh  cannot  l)o  aHcortuiued  but  by  the  mousure,  weight,  wr 

''^ -"irfn  not,  theref..re,  until  one  ho-s  ma.lo  this  measuring', 
weighing,  or  counting,  that  the  thing  H<.hl  cun  be  at  the  n>k 
of  the  purchaser,  for  rink  can  only  attach  on  an  ascertain,  -l 

'"''This  do.mon  applies  not  only  where  the  sale  is  of  u 
certain  quantity  of  goods  to  be  taken  from  a  store  .n  wln-h 
there  may  bo  more,  because  in  that  case,  as  w-e  have  .,-.>t 
said  vntil  the  measuring  or  the  weighing  has  taken  pla.v 
the  thing  which  is  sol.l  consists  not  as  yet  of  any  ascertan.nl 
subject  on  which  the  risk  can  attach :  it  also  applies  in  tl.. 
case  where  the  sale  is  of  all  that  there  is  in  a  store  or  a 
granary,  if  the  sale  has  been  made  at  so  much  for  ea.h 
hundred  weight,  for  each  bushel  oi  wheat,  &c. 

"The  sale  in  such  case  is  not  considered  perfect,  and  h. 
goods  sold  are  not  at  the  risk  of  the  purchaser  until  thoy 
have  been  measured  or  weighed,  for  up  to  that  timo  >m 
apparet  quantum  venierit.  The  price  being  agreed  on  only  at 
so  much  for  each  hundred  weight  which  .hall  be  weighed 
each  bushel  which  shall  be  measured,  there  is  no  aso.iW^ 
price  before  the  measuring  or  the  weighing,  and  therefmo  . 
L  up  to  that  time  is  not  sufficiently  perfect  to  make  lo 
r^^k  0  the  things  sold  concern  the  purchaser  :  he  ought  no 
lo  be  charged  with  it  till  the  goods  have  been  weighed  or 

"^TZi'M  the  things  have  not  been  sold  by  weight  or 
measure,  but  per  aversionm^  that  is  to  say,  in  the  ma >.  tor 
r  ent  re  piL,  in  that  case  the  sale  is  1-^-  J-^ 
moment  of  ^e  contract,  and  from  that  time  th^  hnigs  U. 
any  others,  are  at  the  risk  of  the  purchaser.     A  I  the.    pun 
ciples  are  taken  from  the  law  35,  s.  5,  de  eontmh.  mpL 
^"310.  The  thing  sold  being  at  the  risk  of  the  punha.r 
from  the  moment  of  the  contract,  when  it  is  sold  p.rj^ 
sioncn,  and  the  thing  sold  on  the  contrary  remammg 
risk  of  the  vendor  until  the  things  are  measured,  ^\mU\. 
sale  is  by  measure,  it  is  important  to  kn.w  w^en  a^  ■• 
taken  to  be  made  per  aversionem,  and  when  it  is  taken  t^ 
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_^_^  .    intaMuo.      iJu.    following'   rul.s   will  am.,tain 

"A'hA   1.  It  cannot  he  (lriul)t<'«l  t?i>.^  ♦!.-.      i    •   i 

«»«» /..w,„„,  o,„,„„„,  ,„„„„„  „„,,.„,.„        rf- 1  "^ ;' 

r...o..,„o.,  .„  „,„ai„  :!:^' r::  .;:;i!'':,xTr::j; 

iiH   uoK  ot  tlu'  purchaser   /   lf»    »   i     ; 

piir,! .,  .rV  ^  ™"'"'' '"  ""*"  ""nFnsation  to  the 

«"^tt":i':^c'::;;';;rn™'7-'''-'^-'" 
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been  weighed  or  measured  he  is  as  much  bound  to  execuito 
the  contract  as  the  vendor  is,  and  the  weight  and  measure  do 
but  fix  and  ascertain  what  has  been  sold,  whereas  in  salos 
made  subject  to  tasting,  the  purchaser  may  refuse  to  execute 
the  contract  if  he  finds  the  merchandize  not  to  his  taste.  J I  in 
causa  est  tlctjiistandi  alia  metiamli ;  (instits  eniin  ad  hoc  ]>roti<U 
ut  impyohare  Herat,  L  o4,  .s.  5,  f.  de  rniitrah.  empt.  These  sales, 
then,  up  to  the  time  of  tasting,  arc  more  imperfect  than  those 
made  by  weight  and  measure,  and  consequently  in  the.se  salts 
the  things  sold  cannot  be  at  the  risk  of  the  purchaser  until  he 
has  made  default  in  tasting  them. 

"According  to  the  practice  of  our  tribunals,  differ] iis,' 
from  the  Uoman  law,  it  is  requisite,  in  order  that  the  pur- 
chaser may  be  considered  in  default,  that  the  vendor  should 
have  obtained  a  decree  to  order  the  purchaser  to  taste  by  a 
fixed  day,  or  otherways  that  the  sale  shall  be  absolute  aud 
unqualified. 

"  Note,  also,  that  it  is  necessary  to  distinguish  whether  tlu> 
purchaser  has  bargained  that  he  is  to  taste  the  goods  to  ^r 
whether  he  approves  of  them,  or  only  to  see  whether  tlit\v  are 
good,  soimd,  merchantable,  and  not  spoiled.  It  is  only  in  the 
first  case  that  he  can  be  off  his  bargain  by  declaring,  after  he 
has  tasted,  that  he  does  not  like  the  goods.  In  the  other  he 
cannot  reject  the  goods  if  they  be  really  merchantable. 

"  312.  "When  a  sale  is  made  subject  to  a  condition,  any 
loss  sustained  by  a  partial  injury  to  the  thing  during  the  time 
intervening  between  the  making  of  the  contract  and  the 
fulfilment  of  the  condition  falls  upon  the  purchaser  it  the 
condition  is  afterwards  fulfilled,  for  the  vendor  is  only  bouud 
to  deliver  it  such  as  it  may  exist,  provided  it  is  not  injured 
by  his  fault. 

"But  the  total  destniction  of  the  thing  falls  upon  tlie 
vendor,  for  the  fulfilment  of  the  condition,  after  the  total 
destruction  of  the  thing,  cannot  confirm  a  sale  of  a  thing  uo 
longer  existing. 

"31o.  In  sales  in  the  alternative,  whether  the  eleetiou  be 
left  to  the  vendor  or  expressly  given  to  the  purchaser,  the 
first  of  the  two  things  which  perishes  after  the  contract  ptrislio 
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)  the  vendor,  for  that  whi.-h  survives  re.nain.  in  olli.„tion. 
ho  IS  bound  to  deh^-er  it;  l,nt  if  the  surviving  iU^^l. 
ponslu.,  ,t  penshes  to  the  pnrcha..-,  ^vho  ronJns  b     nd 

ay  the  pnce,  though  there  no  h,nger  renmius  anv  o  tth 

things  sou    ..apable  of  being  delivere.l  to  hinu     S<.oVL  i 

said  of  contracts  in  the  alternative  in  mv  7V,/// -.  h.  nn 

P"rt  2,  rhnp.  2,  art.  0.  ^  '  ''*  Ohh;f.uom, 

"If  they  pomb  i„  the  interval   the  vendor  is  similu-lv 
^.If^in^his  obligation,  and  the  purcha.^ 


Pot/na-  Da  Contna  ,k  fenir,  hnth'  l'.,  a«y>.  1,  j..  147. 
Article  II. 
'ff  the  effect  of  ihUvenj. 

":519.  When  the  vendor  is  owner  of  the  thin.^  ...Id    ...  i 
has  a  capacity  of  alienation,  or  if  he  i.  not  whe  \   t '  !? 
.nsent  of  the  owner,  the^ffeet  of  de    l   t  « t.  ll^M^ 
the  person  of  the  purchaser  th..  propeitv  of    b.    t  , ." 

Fovi.M  the  purdiaser  has  paid  i.:^  ;^,  1 1  ^l^^^  ^ 
given  hira  credit  for  it.  i       »        ^      m  luioi  lus 

"Tlie   contract    of   sale   bv    \U^^'(    /.„«,    * 
«   i.       /.  •     iiseit    cannot    nrodiifo    fl.Jo 

effect.      Contracts   can   only   make    ,,orsn,..,I 

^|«,„  ,hc  oonfaot.  which   c-a,,    ...nsfcrth,,   p,"   .™      ,• 
'k«  .hm«   sold    „cc„r,liug   ,„   ,hi,   ,,,fc.      rJjZnl 

"320.  Hence  it  follows  tiiat  if  the  owner  of  a  thin.,  -tfter 
the  non-fulhhaent  u£  the  contract,  and  he  cannot  take 
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it  from  the  second  purchaser,  who  hona  fide  bought  it,  inaciim 
prions  vend  if  fonts. 

"  321.  Ilence,  likewise,  it  follows  that  the  creditors  of  the 
vendor  may  seize  the  things  which  their  debtor  has  sold 
before  he  has  delivered  them,  even  though  the  purchaser  lias 
paid  the  price.  The  purchaser  in  such  a  case  has  no  inoiv 
than  an  action  against  his  vendor,  and  has  no  pi-ivileiiiiim 
upon  the  thing ;  but  if  once  the  delivery  be  made  flie 
property  having  passed  to  the  purchaser,  the  creditors  of  tlic 
vendor  can  no  longer  seize  that  thing  which  no  longer 
belongs  to  their  debtor ;  creditors  in  hypothec  alone  cm 
in  such  a  ease  have  an  action  of  hypothec  against  the 
purchaser  or  other  possessor  if  it  be  an  immoveable.  With 
regard  to  moveables  there  is  no  sequela  by  hyi)othee  except 
in  the  case  where  a  lodger  or  farmer  has  sold  the  furnitiiiv 
of  the  house  or  farm  he  rents,  in  which  case  custom  penults 
the  owner  of  the  house  or  farm  to  follow  the  goods  wliioli 
are  his  security,  but  for  such  a  sequela  he  has  but  the  shmt 
time  of  a  week,  if  it  be  a  house,  or  a  fortnight  if  it  be  a  iariii. 
to  which  the  goods  are  attached. 

"  Creditors,  even  by  chirograph,  can  also  in  one  particulnr 
case  follow  the  goods  of  their  debtor,  which  have  i)con 
delivered  to  a  purchaser,  to  wit,  when  the  debtor  being  in- 
solvent has  fraudulently  sold  them,  and  the  purchaser  has 
been  a  party  to  his  fraud,  being  aware  of  the  insolvenc  y  of 
the  vendor,  tit.  ff.  quae  in  fraud,  ereditor. 

"  322.  It  is  a  disputed  question  amongst  authors  whether 
a  conventional  delivery  made  to  the  purchaser  ought  iu  this 
respect  to  have  the  same  effect  as  an  actual  delivery  would 
have  had,  and  if  it  should  be  construed  to  transfer  thf 
property  even  with  respect  to  third  parties.  Suppose,  fur 
example,  that  the  thing  has  in  truth  remained  witli  the 
vendor,  and  that  the  purchaser  has  had  no  actual  possessiou. 
but  that  the  contract  of  sale  contains  a  clause  by  w  liicli  it 
is  said  that  the  vendor  has  divested  himself  of  the  possession 
of  the  thing  sold,  and  has  given  the  purchaser  seisin  of  it. 
declaring  that  thenc-eforward  he  would  keep  it  iu  the  mw 
and  on  account   of   the  purchaser;  or  suppose  there  be 
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-Htors  who  hod  .seizcf     'in    L  h°'^;   "J'""  '''^  ''"^-"•^* 
"s  .^-ainst  a  so.oncl  purchase   to    '         iT  '  "^  ^'^^  ^"^''^r,  or 

f-  -0  of  1498,  the  othor  .  "/"^."rr^  ^^  ^-roos  : 
18,  oites  also  for  the  sa.uo  oni„io7  '  ^^l''^'''^^""^  /"••  1,  cA.;.. 
>"ent.  tlmt  of  JJrittany  ^     '"    '""  ^'^^•''^'^^  -^  J»«  parliL 

ll.ovo„,;„,..,„.,  „,„  fl„,    ,,X'f;  "f  «'"'■■'' ''"'-k  between 
'W  i-»ons,  aoo„,,,i„g  t„  H.  '       'T'  "A'^'"'  "^  "S"'-' 

tl'ose  Avho  are  parties  to  tlicm     .  *'*  ''''''''  ^^'^^^^eu 

-'•^>-^t  in  no  overt  ac^    bT    '  '""^'.^"^'^""^  ^^Jneries  .vhich 

l--t-S  cannot  be  tak  i;,'  1^^  ^l^  "^  ^^^"^^'^'"^""^  ^^^  ^^- 
tlie  property.  """'"'^  ^^"''^  Parties  to  transfer 

a  conventional  delivery  transfer^  the  '  '""'"*'"''  *^«* 

"^  «  tl'ing   as    conmLelv   and  .    n"''  ""'^  ^'^^P'^'^y 

•;f -,  even  as  a^L::^^:^;^'^^^ 

''^'I'vory  M-hich  arises  from  a  ,.];!',      ^  "^  conventional 

-  by  a  clause  of  retent^ln  unc^T       '"''""^^  ^"^  ^^«  "-^ 
'^-  of  constitution,  tir.^"^^^^^^^^^        ^^  ^-"  %  "  -"W 

''-thing  sold  to  him!  a!;^rt:r/"l.       '"'  i""'^^"^-'"  °^' 
a«l"iro,s  really  the  ,,ro,)ertv     tZ  ^"^  ''^'  I'^^'^cssion  he 

h''  I'-'Pcrtv  of  a  thin^  i;  !     T  '""  ""'^""•'  ^"''"^*'-i«" 

'^tho  .,.„;,- «,,i^^^Vour  own  persons,  bnt 

J'""«<>  .o.sA-0  cw/,.,-,  ,//„;„  '/  P^'^^cssion  m  our  name. 
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diet.  lit.     Thcu  by  tlu-so  clauses  the  voiulor  takes  possession 
iu  the  name  of  the  puvchasor  of  the  thiiij?  which  he  sells  him. 
The  purchaser,  therefore,  acquires  p(»ssessiou  hy  the  agency 
of   the   vendor,    just  as    he  might  have  acquired  it  by  tlic 
agency  of  any  other  who  took  possession  in  his  name.     This 
delivery,  then,  has  the  same  eftect  as  an  actual  delivery,  and 
ought  as  much  to  tmnsfer  the   projjerty.     It  is  useless  to 
oppose  to  this,  the  law  which  says,  Son  iiiidis  roucentioiiihus 
(lominiti  rcriim  (nins/ernnttir,   and   that    agreements  have  m 
otfect  save  between  those  who  were  parties  to  them,  for  tliat 
is  true  of  pure  agreenu'nts,  but  those  which  are  accompanica 
by  a  conventional  delivery  are   not  simple  bare  agreements, 
and  it  is  expressly  decided  in  the  law  77  de  rei  riiulir.  tliut 
such  :>  conventional  delivery  arising  from  a  retention  of  the 
thing  by  the  grantor  as  lessee,  put  the  grantee  in  possession, 
and  transferred  ■.)  him  the  property  of  the  thing,  and  conse- 
quently a  right  to  replevy  it.      From  all  these  principles  (iiii 
Pape  concludes,  that  a  first  purchaser  to  whom  no  more  tiiau 
a  conventional  delivery  has  been  made  of  the  thing  sold,  can 
replevy  it  against  the    sjcond   pundiaser  who  has  actually 
possession  of  it,  and  he  bears  witness  that  su«L  is  the  con- 
stant practice  of  the  Parliament  of  Dauphiny. 

"  1  think  this  last  opinion  the  better,  subject  to  this 
limitation,  that  the  proof  of  the  delivery  be  established  by  a 
notarial  document;  or  if  it  be  under  private  signatme. 
provided  tiie  priority  to  the  actual  delivery  to  the  second 
purchaser,  or  the  seizure  made  by  the  creditors  be  sutticicntly 
established  :  piita  by  the  death  of  one  of  the  parties  who  have 
subscribed  the  document." 

From  these  extracts  the  reader  may  obser\e  that  a  contnut 
of  sale  without  delivery  amounted  to  a  perfect  sale,  niuler 
nearly  the  same  circumstances  as  iu  English  law  it  anioiuits 
lo  a  sale,  lint  a  sale  iu  English  law,  as  has  been  almidy 
said,  transfers  the  legal  property  in  goods  :  a  perfect  sale  by 
the  civil  law  had  no  etfe(;t  upon  the  property,  it  was  merely 
a  personal  contract  binding  the  seller,  but  not  the  goods.  S' 
lono-  as  the  seller  continues  solvent  and  retains  the  control  ^i 
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' '    -"^«„„U    WITHOUT   DELIVKRY.  ggj 

the  goods,  thoiv  is  no  very  substanfJ..)  ,i;«- 

the  sale  was  Dcrfcff  tl„.  ..  ii      i  ^'"' '"H',  as  soon  as 

.^i".  -M  .1 ;:':;,  '„::„,r:;.,;: ";"''■"■"•■■  "■•■ 

tli™  to  keen  it  suhiVcf  t,   ,1,.                 "    ""^  """•'■«'•  "•"!  till 
if -lu.  thi„g  l„l„  ,r        ';"™r  "'■'■"' '•'■ "-I'i'i'.v  - 

1.  :■'.  3, 24, 20,.  „,„,  ^,„Z:  p/;  ;:•,  t  '■  "f  -•  <•  -'■ 

u  though  thi;'; :  ,u ;,''.''":  ':.'''■''■"■'■  "",■  "■■■■«  ■» 

llie  buy,.,- ,va,  subieot  t„  ,  ,,      ,'       tT'.'-   "'""""■'■  '"""1. 

-^.•e.^t4ofth;;;r:stn;i^:rc'"''r' 

as  regards  the  snbstantial  resnlf   fl.  ^'  ''"*  *'"" 

*• .....  i...yc,.  ,.a»»e;i:r:r:';i;:  ■■;;,: '^'r"  '"^ 

talis  betvv,.o„  th..m,  ,-,,lh<.,-  f,  ,,„  ,|    ,1       '  '''»"■""<.«» 

Wl„.„.  hovovcr,  th.  ii..|,, ™f7,,  ""  1'™'*''..!  .■.■»i.lt. 

.Iifc,v„e..  b.,.„„H.,'  „„|„"°      ,"'  •'  '■'    P"'"';  ■""^^"■,.,„..  f|„. 

*';u.f.,..de,i™,,  but  .:«::«.'•;;■•,;;::':-;;';;■  "'■"- 

Irty  IS  tlim,f,TO,l  by  a  sale   the.  1„„     .  ^1'' '"""^  "'.'  !'«'- 

■■■'t'*"»H .itLaT;  .  S,/j  '''>'"p««y 

wn-  u„t  affected,  and  the  coiitt-,,.,  •'  l>."l>flty 

kliich  the  seller  h.ft -is^ef,      ,.  %?,        ,7         ""'  '"■'"'•"*  '" 

L  the  ..»«...'':  'ado  "'TT: ''"T"'^ ''  '■"'*■ 
k«e.al,  whilst  they  take  hiiZ  ;  op  r'  ^ ,'"  ^i^ 
hb«yeiha,„c,,„i,.cdamoTiertvi„  .1,;         i'  i  "'"••".•.^■. '* 

u■i^v,ifuot,bisL;::l^l^:i:,,^^'^^^^^^^^^^^^^^ 
*-  he«:rt::.r:r"T',  "^  """■'■'  "■-'"'•'"'' 

"■a  bv  the  s,tl .,  '  ', :Z    ""'^■'■'•'  "r  "■"^  """J- 1'--  >.ee.. 

t-uitder-ij^::-;^^^^ 


S84 


PROPERTY    CHAXfiED    WITHOUT   DELIVERY.  [l"!.  II 


■Hi 


ii 


qxu'stioiu'd  it  in  a  note  to  liuiley  v.  Ciih-erwell  («).  Ho  main- 
tains  that  the  rule  that  property  is  transferred  by  a  salt" 
without  any  delivery,  is  eontniry  to  natural  right,  and  is 
moreover  a  modern  mit^apprehension  arising  from  a  mistaken 
construetiou  of  tlu>  civil  law. 

It  does  not  seem  evident  in  what  the  superior  natural 
justice  of  the  civil  law  consists.  There  is  certainly  notliiii- 
iniquitous  in  the  rule  of  the  civil  law,  traditiouihus  iloniitiin 
irnm  nou  umlia  pttdia  transfcnuitur,"  but  had  the  authors  i>i 
the  civil  law  written,  sine  h-(ulitioiiihus  doiiiitiia  rcriim  vwlis 
paclis  tniimfcruiitiii;  it  woidd  have  read  as  well.  Both  art' 
rules  of  positive  law,  and  if  we  were  discussing  what  th.-  law 
should  most  conveniently  be,  much  might  be  said  on  both 
sides ;  but  Avhether  the  rule  of  English  hnv  was  originally 
adopted  by  a  misapprehension  or  not,  it  is  submitted  that  it 
is  not  modern,  but  the  ancient  rule  such  as  has  existed  sintr 
English  la^^  began. 

Thi-  case  which  the  learned  anuotator  cites  from  the  Year 
Book  (17  Edw.  4,  fo.  1  &  2),  as  establishing  his  position  that 
property  at  that  time  did  not  pass  by  a  sale  without  delivery, 
is  a  curious  one.  The  following  translation  is  instiuetiw. 
partly  as  bearing  on  the  present  subject,  and  partly  as  Lciiii: 
a  very  characteristic  specimen  of  the  peculiar  style  of  tlio 
Year  Books. 

"In  trespass  for  a  close  broken,  and  corn,  barley,  and 
grass  taken  away. 

"  ( 'ateshy.  Actio  uo)i,  for  long  before  the  supposed  trespass 
the  plaintiff  and  defendant  bargained  in  such  a  ward  in 
liondon  that  the  defendant  should  go  to  the  place  where,  &i., 
and  there  see  the  said  corn,  barley,  and  things  aforesaid,  and 
if  they  pleased  him  Avhen  he  saw  them,  that  he  should  tlun 
take  the  said  corn,  barley,  and  grass,  paying  to  the  plaiiitilf 
3.S-.  4(/.  for  each  acre,  one  with  the  other.  And  we  say  that 
we  went  there,  and  that  we  saw  them  as  aforesaid,  and  we 
were  well  content  with  the  bargain,  wherefore  we  took  tbeui, 
which  is  the  same  trespass.     Judgment,  &c. 


(a)  liailey  v.  CiiherweU,  2  Man.  &  Ey.  567,  n. 
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'•  ^ V/.  ThU  i»  no  pica  for  dives  m,„.,„  :  „„„  i,  ,i,„t  |,„ 
tas  »<    hat  the  ,,.„„,  &e.,  i»  ton  ao,.,  „f  oorn,  &e  ,  w    . , 
ho.houl.1  have  said  ten  aere.  of  land  s„™  with  ™,     ^ 

o»  he  ha  h  paul  the  eom  to  us  aeeording  to  the  harguin  fo 
b  hevo  that  .t  was  not  lawful  for  him  to  tak,.  thonf  in 
chad  made  payment,  fo.-  it  would  be  n,o»t  misehievou 
hat  he  shouh  have  them  and  not  pay,  &e.     Moreovo,  w  ™ 
L   had  seen  the  gmm,  &.,  ho  shouhl  havo  notified  to  u" 
»k.the,-  he  was  content  with  them  or  no,  so  that  we  shou 
know  ,rt,ethei-  he  luul  taken  them  for  that  cause,   f  r 

o™.tb^^„  perfect  bargain  if  it  be  not  that  each 'party!: 

■'<'"'"%.  The  plea  is  go«l  enough  for  anything  that  ho 
kath  shown  ;  as  to  the  first  conceit,  that  we  have  erile,   the , 

r; :  'Z'  ^"-  ""i'  "■"  °' '""'' " » '"  ™'fe<'  ""'/«"•" 

I     <l.e  mn,  I  behove  u,ost  bargains  in  the  reah,,  are  void 
*«  be  h„v ;  but  I  hold  it  to  be  h.wful  for  him  to  take  them 
..such  a  bargain  before  any  payn.ent,  for  it  is  no  nusdUef 
■rheean  have  Ins  action  of  debt  for  the  money  when  «^ 
avc  .cecved  the  thing,  wherefore,  &,.. ;  and  to  ,uvan,  e! 

U™.„„  ,„  every  such  bargain  the  law  presnu.es  that  r,e 
"puts  h,s  trust  in  the  other  to  have  the  thing  for  wh  h 

%  have  bargained  so  ought  the  other,  ,  ,•„„„,,.    ^Ani  TtW 

k  we  shonid  certify  him  of  our  „green,ent;  it  won  d! 

)  h  rd  If  when  wo  were  well  content  with  the  view  of  the 

K"  (wh,ch  ,s  perehance  in  another  country,  at  a  gr™^ 

feance  from  London),  to  return  thence  to  sh   v    im  tt, 

...raoreo™,  his  bargain  upon  this  point  shows  ,"  re 
ao  need,  for  he  has  put  his  will  into  our  will,  ,o  wit,  hTt 
hey  pleased  us  on  the  view  of  then,  then  we  shoul.lC 

I*;  tttt! "  ™"""  '"^  "^  "'■""  ^""«""  *"»  ">•  »- 

00  stat«l,  otherw.se  it  is  no  plea.     A,  if  I  cme  to  ., 

ipito'froh"  h°' """ ""' ""'''' '  ^■»"  W  '-  -'  h 

P«  of  cloth,  who  says  so  much,  and  I  say  that  I  will  havo 
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it,  but  I  pay  him  novor  a  penny  in  hand,  wheroupon  I  take 
the  cloth  ;  there  he  shall  have  a  good  action  of  trospiiss 
against  me,  and  it  shall  be  no  plea  that  I  bought  it  willmut 
showing  that  I  paid  him,  and  so  it  is  here. 

"  Choke,  to  the  same  effect,  for  a  contract  cannot  be  miidt' 
without  the  assent  of  both  parties,  (/«/'/  diiitur  de  con,  ijiioil  ,si 
simiil :  for  if  you  ask  me  in  Sraithfield  how  much  you  shall 
give  me  for  my  horse,  and  I  say  so  much,  and  you  say  you 
will  have  him  and  pay  not  tlie  money,  do  you  think  that  for 
all  that  it  is  my  intent  that  you  shall  have  him  without 
paying  the  coin  ?  I  say  no  ;  and  I  may  sell  him  to  auotlicr 
meanwhile,  and  you  shall  have  no  remedy  against  me.  U- 
otherwise  I  shall  be  compelled  to  keep  my  horse  for  cvi  r 
against  my  will,  if  the  property  is  in  you,  and  you  sliuuld 
take  him  when  you  please,  which  is  contrary  to  reason,  aud 
so  is  it  here. 

"  liridii,  to  the  same  intent :  it  seems  to  me  for  any  wmh 
which  have  been  i)leaded  in  this  bargain,  that  it  was  not 
lawful  for  him  to  take  the  corn,  for  it  cannot  be  intciidtMl 
that  he  meant  that  the  defendant  should  have  the  corn  with- 
out paying  the  money.  But  if  he  had  said  to  him,  •  tak< 
and  pay  when  you  will,'  or  if  he  had  given  him  a  day  fur 
payment,  then  I  conceive  well  that  he  could  take  them,  and 
that  would  be  a  good  bar  if  it  was  pleaded  to  so  much  ;  and 
further,  I  say  that  the  property  is  in  the  defendant  by  tin 
bargain  in  the  case  at  bar,  and  in  your  cases  of  the  horso  and 
the  cloth  ;  nevertheless,  he  may  not  take  them  without  the 
leave  of  the  other.  And  he  shall  have  a  writ  of  detinue,  l)iit 
the  defendant  shall  be  excused  by  saying  he  was  ready  tu 
give  it  up  if  the  other  had  paid ;  aiul  if  he  bring  an  action  cl 
debt  he  shall  have  the  same  plea.  The  case  is  nuith  a> 
where  the  property  remains  all  the  time  in  me,  and  ncvertla- 
less  during  a  certain  time  I  cannot  take  it ;  as  whciv  I 
deliver  certain  sheep  to  a  man  to  soil  his  fields  for  u  eertaiii 
time ;  there  the  property  is  in  me,  and  still  during  the  time 
I  cannot  take  them  back.  For  the  other  point,  it  seems  t ' 
me  that  the  plea  is  not  good  without  showing  that  ho  U 
certified  the  other  of  his  pleasi.ie  ;  for  it  is  trite  learning  that 
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>h.n  I  graat  j.„„  „«,,,  „,„-^„„,  .jj^^^  "        »'"*  «  "ne, 
of  1  icf.     Sunnos..  timt  T  „.,.      •  .  '  '•  ""  "  ""«t«- 

i»/.,pay«b,rr.:^  /c'r;:" ';''''''^"°»  •»  >■ ^ 

tn.s,„«  which  I  hav,.  ,I„„I  t"  "  r^  1  "'","■  '"■■  """^''  " 
l"k  at  .ho  ho«o,  b„,  .10  „^°  i";/"'"  "™'  *' •.  ■"■•1  you 
whoref,,™  I  do  not  pay  the  1  i7    J  n  T"  '""  "  ■""' 

ami  a,,  for  what  i«  «,i.l   that  ,11  ■''""'  "WW'tion ; 

«..l,l  no,  b„  ,0  pay  1  r  wl  h  \    ;?,  """""'  "'^'  """■'■ 
..  1  said  b,.,ore  by  W  an^l    1      ^"'   ''"  """»  »"'"•     "'" 

*a.l,l  ha,;  sen  Lat  ,'atr  ,  "T  "!■""'■'"•  '  "■'°''  - 
kavo  neve.,  ^n  .hel  T  ™  ^  "',"'  "'"• '?"""» ^  ''"t  I 
t"spi»s  against  me  for  takiL  IT  ,'  '  ""  ''""''  "  ™'  «' 
'  i«.«l„  him  on  sueh  a  d^h,  r    ^      •*'  "'"'  '  1''™''  «"« 

*™  gave  him  ,0  0  e  ,;  t '  k  "    ^r'  '■"  »".' '''"'  "••■"' ' 

l™t  him,  eouhl  you  say  b  ,l!„!  F"'  '"'"  *°  >'""  »"'l  I 

tire  l,«„e  V  "        ^  '   '"  "'"'  ™*  ">»'  I  ^  lo,  paid  for 

!««'  M..c.nt,  .hall ::  v\:-ilr'';  •";■"" '"  ""■'■"' 

ll^™/     Y™,  vorily,  as  it  Lms  to  t  "°  *'"  "'"  •™"'- 

!      LHllcfon.  I  cannot  tijrree  th-if  fho  , .        ... 

If"-  i-y  sueh  words  with       t^Z^-Tt  '■"  '"  '""'  ^'>'" 

w.<hn,i  1,  shall  be  good  if  „„,  ;,  «],.  nl'  ,  '  '  "  '"' 
;«  it.l.„,  I  enfeoff  plgo^f  ^t  ^tlt™-  ./''f  "» 
« »«  b„„  my  entry  is  implied  by  law     t'  „,  '  ^  "■■"  "»' 

"?;;',"'"'?  ™™- "«'  p^°i-ty  to  be  in  Z'  "•"""' 

'*■%   AstotheeertiHeationofhise„„s„,,lp,„i. 
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tlmt  ho  liud  become  dumb  after  the  buiKuiu  by  tlie  act  .t 
God,  ami  did  not  know  liow  to  write  and  was  of  sound  mini, 
and  it  Hoenied  to  him  that  tlu'  bargain  was  for  his  pn.tit. 
What  is  he  to  do?  Shall  not  his  sei/uro  be  sufficient  t.i 
l>rove  his  will  ?  >\nuai  ile  sir,  wherefore,  &e." 
And  thus  ends  the  report. 

"  Littleton,"  says  Lord  Coke,  *'  in  comi»osing  his  teniir.  s 

had  great  furtherance  in  that  he  flourished  in  the  tim-  ..t 

many  famous  and  expert  sages  of  the  law  .  .  Sir  Tliunui^ 

Brian  .  .  Sir  Kichard  Choke  .  .  and  other  Justices  ot  \]i>- 

Common   Pleas."     A<cording   to   Beatson's   roliiiml   /;«/,.. 

Sir  llichard  Choke  Mas  appointed  Chief  Justice  of  the  (.'.-iii- 

mou  rieas  in  14G2,  and  on  the  9th  October,  1471  («(),  wa-, 

ui»p()inted  a  Puisne  Judge  in  the  same  Court.     Sir  Thouia- 

Brian  Avas  appoint«"d  Chief  Justice  of  the  Common  Plcii>  on 

the   2'.>th    May,    1472;    and    Sir    Thomas    Littleton   \vii< 

appointed  a  Puisne  Judge  of  the  Common  Pleas  in   \U>\: 

and  Catesby  was  made  a  Judge  in  1482  ;  Pigot  seems  n<  vcr 

to  have  been  a  Judge  at  all,  so  that  on  the  whole  it  siciib 

that  in  the  17th  Edw.  4,  a.d.  1478,  Catesby  and  Pigot  w.iv 

Serjeants,  arguing  before  the  Common  Pleas ;  and  that  Uiiaii 

was  Chief  Justice,  Littleton  and  Choke,  Puisne  Judges.     Tii. 

ease  is  a  very  curious  one  ;  but  it  seems  a  very  strange  thin;- 

to  cite  it,  as  an  authority  to  show  that  a  sale  did  not  pass 

property  without  delivery.     No  such  point   is  uuub    in  tlu 

cause,    the    question    was   on   the   effect    of    non-payiiiciit. 

Littleton  and  Choke  seem  to  have  thought  that  the  coiistni.- 

tion  of  the  contract  was,  that  it  was  to  be  a  ready  u\mx 

exchange,  and  that  therefore  there  was  no  hiteutiou  to  t  liaiijji 

the  property  (h).     Brian  clearly  thought  that  the  coutrait 

was  one  of  nmtual  trust,  and  that  the  property  passed  Imt 

not  the  right  of  possession.     Uis  judgment  might  have  luru 

delivered  yesterday,  as  it  is  precisely  what  the  la\viio\vi« 

after  the  lapse  of  three  centuries  and  a  half.     13ut  none  «i 

the  judges  seem  to  have  had  the  least  doubt  that  the  itr<ipeity 

(a)  There  seems  to  be  an  cnor  in  the  Index  as  to  those  dates. 
(/))  It  is  worth  remarking  that  the  crops  which  seem  to  have  been  j;inwin?a:' 
treated  ek  gowli  thiou{rhout  the  case,  and  not  as  part  of  the  freehulil. 


'"    '"•'        '"""•"""•    '"---'■     «■„■„„,;.,    ,„,„,;„,,  ,,, 

niislit  be  ihm^ni  willioiie  u  ,i,.liv,.i-v  ,.l  ,l 

»  -■  a  .•..«■  ,-,.,.,■,  ™rii,.     '     ■'  ''a' :' f'"*-   •*■; 

■■i;.«"l»  at  Yoik   -m,    1,  t  '  *■■'"■  '"  >"U  riiv 

W  II.'.K  «    IS,    V    ,  «"',    "■ '•■■"l"'"}-  »a,  i„  yo„."      ,„  ,1,0 

•:'.Ho.„,  ^i;;:;;::,:;;':;,t:,^,;H„.,„ ,„.„ .,. 

"  ^   llt.'J,,!        \t     T     1...  .  •••III. 
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sa 
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payment,  you  cannot  detain  the  h 


"»  gave  him 
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ise  in  our  law. 


"I'P'x'^   to   a   gratuitous   parol    gift 
•>t«'n  would  a    fortiori  extend  to 


I'.V  high  autlu.ritv 
seems  to  be  thought  that  (his 


^^    it    did,    th( 


l>ro- 


•IllCS 


"ot  seem  that  tl 


le  M-ord  "done' 


fase  of   .sale,  but    it 


"np-'t  pri,,,.)  r„ric  that  th(,  transaction 
"  "^^f^i-tainly  used  in  nianv 


l"no'    in  law  French  <1 
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<'ases  in  which  th 
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lere 
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■<eems 
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K  bargain  for  a  cousiderat 
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g...><ls  have  hoon  eonsidm.       r^         ,      '"'^'  '"^"""*^''  '" 
the  law  applieahh.  to  a^  nalj  ""'"  "'  «""''*'  '""l  "^ 

..i-av^.Heieaf:ZiS;:^;:— ^^^^ 

H.bj..(t  .8  froattxl  at  .son.e  leuffth  without  f  ?'"'' ''''' 

the  .sale  of  goods,  or  in  a^. dl.      .''l'  ^""""^f  ""■"'%'  f'"-" 

.-,uitablea8Hig„„,,tof  adibt.  "'•'  ^^'"'"'  "^   "«  "» 

Iloiiirlc  V.  GitndeU(ii\   in   is-.*    • 

after  reviewing  all  the  case^  on  the  «ubi  ■!  '     ^r"!^'"''"' 
I'n";-pIo  to  be  extnietecl  from  then  ;rth^  '.  ^n  '  ''" 

•  between  a  .k-btor  an.l  a  .alitor  t\It]}^\  x .  "  "P*'«'n^'«t 
••'>opaidont  of  a  specific  Zd.  '^'i^*  "Wing,  mIiuII 

"">der  given  by  a  debtor   oh^      T"^       '^'  '^'^'"''  ""'  "" 

••pAhoiL;;:it!;~^^^ 

«  tauu  tqiiuable  charge  ui    •»  surh  fimJ  "      •     .1 
wonU  "  wi'u  ^.      X  **      *       ''"^"  i"na,    or  m  other 

■■of'uua  xTr "^'■''"''f "^^''«""'™' °f '^^ 

I?  2 
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of  the  parties  which  Lord  Truro  is  contemplating  here,  is 
where  A.  owes  money  to  B.  and  B.  owes  money  to  C.  In 
the  first  case  which  he  puts  there  is  an  agreement  between  l!. 
and  C,  that  C.  shall  be  paid  out  of  the  money  owing  by  A., 
an<l  in  the  second  case,  B.  gives  an  order  to  C,  in  whi(;h  li. 
directs  A.  to  pay  the  money  to  C. 

Where  a  person  covenants  to  assign  goods  as  3oon  as  h, 
becomes  the  owner  of  them,  but  which  he  has  not  at  the  .hit. 
of  the  covenant,  an  equitable  interest  in  the  goods  is  cn-at.  1 
and  passed  to  the  assignee  as  soon  as  the  covenanter  beoum., 
possessed  of  the  goods. 

An  equitable  interest  is  also  created  whore  goods  at. 
deposited  in  the  hands  of  one  person  upon  certain  trusts,  a> 
for  example,  to  sell  the  goods  and  pay  over  the  proceeds  .a;, 
portion  of  them  to  some  person.  A  trust  is  here  created,  ai.l 
the  a'stiii  que  trust  has  an  equitable  interest  in  the  goods,  ..r.ii 
they  have  been  sold,  in  the  proceeds  of  the  sale,  which  an  a 
specific  fund  on  which  the  trust  attaches  («). 

Kquitable  interests  of  this  latter  kind  have  been  alU-cl  t.. 
have  been  created  in  several  reported  cases  where  goods  Imv. 
been  consigned,  and  bills  of  exchange  have  been  arawn 
"  against  "  that  consignment.  It  will  be  found  on  exaniiniu.- 
the  cases  that  such  expressions  are  not  sufficient,  even  if  am 
evidence  of  the  creation  of  a  tnist. 

In  the  simple  case  where  the  seller  consigus  goods  to  tlif 
buyer,  dmwing  on  him  for  the  price,  and  nothing  fuitlur  b 
said,  that  merely  makes  the  buyer  owner  of  the  goods  aini 
debtor  for  the  price.  The  relationship  is  that  of  debtor  aii.l 
creditor  and  not  of  trustee  and  cestui  que  tntst.  But  it  j:.hk1< 
are  consigned  and  received  on  the  terms  that  certain  bills  an 
to  be  paid  out  of  the  proceeds,  then  the  relationship  of  tiusttr 
and  cestui  que  trust  is  created. 

The  consignee  takes  the  goods  in  trust,  to  give  ttlVit t. 


(a)  Soc  the  judKinent  ..f  Je«-.l.  M.  «..  in  /"  re  IMMOKsfat.  u.  Kj^.^ 
I  J  Ch  413  ■  13  t'h.  D.  707.  where  the  foUowmg  ot  eaniiarked.  aiul  IuihUVJ 
upon  trust  wai.  fully  considered.  .«  alw  the  meaning  of  «  '*  fi'l"«;',"p  f^'^'\ 
Za  tho  New  ZealJd  ('«.  v.  «"<«>«.  in  1H81.  7  Q.  B.  U.  374  ;  U,rt  v.  B,nt  . 
Ch.  D.  773;  tlarrit  v.  Truman,  9  Q.  B.  D.  264, 
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■mrattoucc in  m.mov  il„. ,«.,.  ,     """"'"  I'l- hj  l>ill»  or  a 

.uy  ...  whoh  ,„,  right  ,„  ,ln,w  ,!,„  .,i,|  h„,  „  i^';™'  °'  ""• 

nis  intst,  that  tlio  ^^oods  were  comi^uod  upon  trnsf 
It  must  bo  provod  th-.f  fV...  ..     i  ?         ^        ""'*'• 

f  that  trust      ?■  ?       !  ^  ""^^  ''■^'*^  "'""  ^-^^^'iv.'d  upon 

;    '  H"P.-,  ho  I.  not  bound  to  un.lertako  that  d  tv     lit 

ht\m-  oomoi  tV  r.         ^         .    '^"  l^'^^^'^'^i""  of  them,  and 
I      '>  '  ""'omt^po^ssu^^^  has  no  right  to  retain  then.. 


/.)  Ax;«rt,  Carrut/iers,  /„  re  //^i 
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If  he  lm.s  made  no  contract  with  tho  consignor  ho  hohls  th.  m 
in  trust  for  the  owner,  and  cannot  assert  any  lien  over  tlio 
goods.  Until  the  consignee  has  undertaken  to  perform  tlio 
conditions  on  which  the  goods  were  deposited  with  him,  hclia. 
no  right  either  to  get  or  to  keep  possession  of  the  goods  («n. 

The  next  cpiestion  is,  assuming  such  e(iuitablo  interests  to 
have  been  created,  can  they  be  assigned? 

An  equitable  assignment  is  tothing  more  than  an  assj.^n- 
ment,  bad  at  law  but  good  in  cpiity,  of  an  interest  either  in 
goods  or  in  a  specitic  fund,  Avhich  interest  may  be  eitlitr 

legal  or  equitable.  tit 

Where  a  debtor,  as  in  the  case  put  m  Lord  irunis 
judgment  already  cited  {h),  gives  an  order  to  his  creditn, 
upon  a  third  person,  ordering  that  third  person  to  pay  a 
specitic  fund  to  the  creditor,  that  is  an  ecpiitablo  assigunuut 
of  the  fund.  But  an  order  to  pay  out  of  iiinj  funds,  is  not 
an  equitable  assignment  of  any  funds  (<).  In  this  latter  .as.. 
however,  possibly  there  may  be  an  assignment  whu-h  is  -n,,,! 
in  equity,  not  of  an  interest  but  of  a  contract,  just  as  at  law 
a  contract   is  assigned  by   the   indorsement   of   a   bill  of 

exchange  (il).  ,   ,        . 

The  question  is  most  commonly  i-aised where  goods  hav.-  htm 
consigned  to  a  pei-son  on  the  understanding  that  bills  arc  tn 
be  drawn  on  the  consignee  and  to  be  paid  out  of  the  pr.K.r(N 
of  the  consignment,  and  the  bills  have  been  handed  by  the 
drawer  to  third  parties,  who  set  up  a  claim  to  have  their  bill* 
paid  out  of  those  proceeds.  They  assert  their  claim  on  the 
grouiul  that  th«>v  are  holders  of  the  bills,  and  as  such  are  the 
assignees  of  the'assiguor's  eciuity  t(.  have  the  bills  paid  ..utnf 

that  security. 

Now  then>  was  no  doubt  that  in  K.r  ptnte  U'anmi  (.)  the 
security  had  been  deposited  in  trust  to  pay  the  bills ;  tluff 
ig  no  doia.t  also  that  the  holders  were  the  indoi-sees  ot  those 

{},)  A»U,v-  -"!• 

(r)  See  Prrcii-al  r.  Dunn,  29  Oh.  D.  128. 

(,0  Sec  also  tho  Judicature  Act,  1H73.  ..2o.  .ul.-s.  (5.  niul  HaMrr  v.  hr.." 

Old  Bank,  12  U.  B.  D-  -i^'i  an**  *'!• 

(f)  Kxpartt  Wuruxj,  19  Ves.  Jun.  343;  2  I{..«>.  182. 
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bin,     Yot  it  i,  ,,„ite  rfrar  from  UM  Kl,l„n'8  i„dg„,e„t  that 
tn,.j  had  no  o,,„„„bte  right  to  that  »e«,ritv,  b„t  wori  „c™ 

r;  7  r  't  *""'•  :^"  '■'""'"'>'''  "'«"="  '■^•i  i-^n  ™«t " 

but  it  had  not  been  assigned.  ' 

The  indoi^oment  of  the  bill  U  a  mere  assignment  of  the 
debt,  and  not  an  assignment  of  the  right  to  Imo  the  soci  H 
tics  appropriated.  The  holder  of  the  bill  is  if  tl  k/ 
-Pts  the  bill  a  mere  ereditor  ol  the  mf^J^Z 
<  n.ver  and  aeoeptor.  If  the  debtor  does  not  ae-ent  it  ho 
hoi  .-  is  not  even  a  ereditor  of  the  debtor,  bi^  l^ 'J': 
(•roditor  of  the  assignor.  "mi-iy  a 

IW  if,  feside,  the  indor^mont  „(  tho  bill,  there  i»  evidceo 

frr  ',"1"""™  '"  ""'S"  »»  '»»««»  i"  IW  seeuritv  ^s 
w  1  as  the  debt,  then,  whether  the  debtor  aeeept,  h   Ml  o 
u...    t he  holder  ,s  in  e,,„ity  tho  „a,ig„ee  of  the  ai^'r" 
«,u,tabk., uteres,  and  has  the  right  fo  have  t le  , Z    , 
Wropru-ted  to  h«  bill.     It  doe,  not  appear  to  be  neoeC; 
;pme  that  the.^,,  any  eontraet  b,.,™.,  „,„  a  J^Tior 
bll  holder,  and  the  holder  of  the  ..euritie,.     It  seen.f  „  Z 
.uffi,u.ntto»ho,,a  eontme,  between  the  assignee  1    tl^^ 
-.gaor.     The  ea,e  in  its  simplest  form  is  wher,.  as"   / 
n...«.,v,s  de,K»,ted  with  a  person  in  trns,  to  hold    t'rtlo 

bm  ,m,t,,     lhea8,„gne..  ha,  beeome,  in  eonfmnlation  of 
"|".ty,  the  o,n,er  of  the  snm,  and  ha,  a  right  to  sfvo    I 
F-n.  hold„,g  ,t,    V  it  over  to J„,^  „„  ,,be  v  he  « 

|.  con,en,ph,t,„„  of  e,,nity  the  owner  of  goods,  he  w onld  h     " 

:«?:';;,:: ''' '°  "^  "'•~'  ""'""•=  "■'"•  Han,;;;:'";,! 

.U,n„,ing  tha,  „„,  goods  w,.,v  d..p„sited  on  trust,  and  that 
«.  ,s  a  goo,  as„g,„nent,  it  n,„st  be  notiee.1  in  pass  "  '  ,1 

t  fi,,  ;  •..  1 .  •J,"""  "I)  101   iiic  assiirnee  (4 

•'*  .»  a.u.q,u,^ble™^only  H,  a„,l  ,|,„„f„.,  i,^,..,„,  ^^J^^ 

(o)  In  re  FrethJiehV,  Tn„t,  11  Ch.  I).  198. 
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tho  hohh'Y  of  the  securities  Imd  no  notice  of  the  assi«,Miiii.  nt. 
lie  inifilit,  ill  eortain  eiicumstanees,  safely  pay  over  tli,. 
fund  to  any  one  who  had  }i;iven  value  for  it,  and  that  \m>nn 
would  have  as  good  an  e(iuity  as  the  assignee,  and  a  hettn 
title  at  law.  lint  if,  after  notie*',  tin-  hoMer  of  the  secuiity 
hands  it  or  the  proceeds  to  any  one  but  the  assignee,  he  i>  it 

wrong-doer. 

In  these?  cases,  as  well  as  in  those  where  it  is  the  propeity 
which  is  being  dealt  with,  there  may  be  an  interest  cicat.  .1 
by  estoppel.  Although  there  may  have  be(>u  no  a(tii;i! 
contract  of  assignment  between  the  assignor  and  the  assign., . 
vet  the  assigiKn-  may  have  made  representations  as  to  tli. 
facts,  the  truth  of  wliicli  he  might  be  estopi>ed  fr«»m  denyin-. 
And  the  holder  of  the  securities  or  debtor  may,  by  repicsmt- 
ing  thiit  he  owes  the  debt,  or  that  he  ludd-s  the  securities  „i 
the  fund  on  a  trust,  estop  himself  from  siibse(iuently  den\  iiig 
the  truth  of  those  statements.  As  V.-C.  Wigram  saidi-i. 
"Courts,  both  of  law  and  ecpiity,  have  held  repeatedly  tlmt 
"wlure  a  creditor,  on  whose  behalf  a  stake  has  Uvn 
"deposited  by  tlie  debtor  with  a  third  person,  receives  iintiiv 
"of  that  fact  from  the  stakeholder  (the  third  person),  tli( 
"notice  will  cimvert  a  stakehoMer  into  an  agent  for  :in<l  a 
"  debtor  to  that  creditor." 

There  is  a  point  of  some  difficulty  connected  with  tlii> 
su'iject  which  has  given  rise  to  an  arbitrary  and  uniu-et  >siry 
rule  of  law,  known  as  the  rule  in  E.r  i>nrtv  Wuriwi  {!>).  Tin 
difficulty  arises  where  securities  have  been  deposit*.!  l.y  a 
cousigni.r  on  the  understanding  that  certain  bills  aie  U>  1h 
paid  out  (.f  those  securities,  and  the  bills  have  been  iiid.-i^il 
away,  and  both  the  consignor  and  the  consignee  have  !» <  .mi. 
insoiv«-nt.  It  only  arises  where  then-  wa.s  a  trust  hetwi.D 
the  consignor,  or  drawer,  and  the  consignee,  (.r  accci.t<)r,  t» 
pay  the  bills  (»ut  of  the  proceeds  of  those  goods.  NNlun 
thi'ie  is  also  a  double  insolvency  no  difficulty  arises  wli.n 
either  the  drawer  or  the  acceptor  remains  solvent.     >"i  .^•»•^ 


(«)  Tudor'»  liOnding  Ctt»»e8  in  1-Iquity.  4th  wl..  TTs. 
(fc)  EjtiKtrtt  Wiirimj,  1»  Ves.  Juii.  a^.')  ;  2  Itose,  1H"J. 
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t    use  m  the  can.  .vhor,-  th.  dnnvor  has  not  parfnl  with  th. 
InllH,  hut  re„u.,n.s  tho  hohh-r  of  then,      11,     1     i? 
arising'  nut  nf  the  cmtnut  to  Inv.     J  ■  '''^'''' 

t-.thc  pay.nent  of  the  hi  ,  «  i  'to  t.  rif  T  7^'"''"''"^ 
- -itios,  if  any,  han.h.l  ov;  "!  l"  "  .^'^^t"''  1  "'^ 
aw:.v  the  hills,  the  (lifRc...lK-  J  •       !  '""*  ""''"''t'tl 

tl.atmannenf  they  have  t;;t:^rr:r'''''^ 
t..-.seseennti.;theya.n.n.e..,C:.       \;r;- 
j....en.ly^a^^^^^^^^ 

i»ni,  Diit  n«)t  or  anv  j'dnifv  fi>  ii......  ♦!      i  i 

partinUar  fund        '  "''"'-^  '''  ''•"^'  ^'"^  ''""I't  l«...l  out  of  a 

.l»n  .changes',,,  bilk'v  .  f  J^  ,  ^^'V'"";     '7"'  ""'' 
til."  liol,lei-»  in  lull    win,.),    "",'*'■"''"■"•''"■'»<  "uly  Jiay., 

i     i   .     6  "'*^   iMus,  tae  .sccuntu's  hiivin«,' 


;;?,tii"'i.""'*  "'*■-■  •."-«- 


2  l{»8e,  l.si». 


r*v£^ 
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been  dcposite.l  f..r  that  purpose  only,  but  the  \M\Mvs 
have  no  ^•i^ht  to  say  to  him,  "You  nn.st  make  use  of  th.  n. 
for  that  purpose."  And  if  he  does  make  use  of  them  for  that 
puri>ose,  l)e  gives  the  bill  holders  a  pref.'naHo  winch  he  uas 
not  compelled  to  give  and  has  no  right  to  give.  On  tl„. 
other  hand,  if  he  does  not  so  make  use  of  them,  they  ren.Mm 
in  his  hands  unavailable,  for  the  dmwer  being  also  msolv.  ut 
cannot  pay  the  bill  holders  in  full,  and  until  that  has  h. .  ,i 
done,  he  cannot  get  them  back  into  his  possession. 

The  diflficulty  was  simply  a  practical  one— how  to  iinik.' 

the  securities  available  in  such  a  complicated  state  ..f  cncun,- 

stances.     The  rule  laid  down  bv  Lord  Eldon  for  the  first  tnn.. 

in  Ex  i»n-h'  Wann.1  («)  enables  the  bill  holders  to  avail  tli.ni- 

selves  of  the  equity  of  the  drawer,  and  to  have  the  s(.cuntu> 

appropriated  in  the  hands  ..f  the  ac.eptor  to  their  bills.     Hit- 

rule  is  applied  in  cases  of  a  double  bankruptcy  or  insolv.ii.  v. 

or  a  bankruptcy  and  an  insolvency,  where  both  estates  are 

under  the  .ontiv.l  of  the  Court,  and  whether  the  bill  IihMh^ 

had  or  had  not  notice  that  the  securities  had  been  <lepus,tcl 

to  meet  the  bills,  and  Avhether  the  security  belonged  h>  tli. 

drawer  and  was  pledged  with  the  acceptor,  or  belonged  tu  tlu 

acceptor  and  was  pledged  with  the  drawer. 

The  cases  which  appear  to  bear  out  these  propositions  will 
now  be  considered  in  the  following  order  for  the  s.k.  oi 
simplicity.  Fii-stly,  those  cases  where  the.  .im-stiou  wa. 
Were  thi'  goods  deposited  upon  trust  ?  (b.-low);  se.-on.l  y,  the 
assignment  of  an  equitable  interest  (page  HIG);  and  thmlly, 
the  rule  in  Kr  i«,rtr  yV'irhii/  {<i)  (pagi'  3^0). 

Firstly.  Were  the  goods  or  other  security  deposited  and 

received  upon  a  trust  ?  . 

In  Tooke  V.  Ilollmiworth  {h),  \n  nU3,  the  plaint.l^  .« 
Manchester,  and  Daniel  in  London,  had  agreed  that  t.,e 
plaintiff  should  draw  from  time  to  time  on  Daniel,  nnuttiLS 
him  light  guineas  and  bills  to  meet  the  acceptan.es.  l»aui.^ 
absconded  and  was  declared  bankrupt,  and  the  defendant  »* 
appointed  his  assignee.     The  plaintiff,  who  was  ignoraut. 

7")  AV  ix'rte  ir.,r.«!/.  11»  Ve».  Jun.  :«.'.  i  2  Ro**.  W- 
(/.)    TtX'kf  V.  IlKlliiiiiirvith,  ■>  T.  It.  -M •'>• 


rii.  IV.] 
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and  Lord  K  .  ;    '  r  /'„,''":""' '-"I'"  l'i"»«l.."  duo, 

.h.,.  -ho  ,da,-„,i«';::  V  ";::;•,;:'::; ■  -^  ■■' "™ 

«nl.v  ia  .Loir  oo,,,o,'pM:,:'  ,         T''      ' ■•™-""" 

t^'woon   ,l,o,„  , ,,  ox"       1„    r,     "  ""■"■"''  ''""'""-• 

in,h.«nito  lo„sth  of  limo     Tl  '""f""io,I   t„  „„ 

.f  tho  othor  ?„„:V,':;;,  "'Z:  ;;:"■;;«  "■, •";:.i".i«.".-n.. 

tho  caw  on  thobroiid  o,.,..,„ ,  "">.''l'l'™f  '"  hav,.  docidod 

A,h„„,,  J,  (  ,  ,1'  'woo    '"",'""""'  '"  ""•  J'"''-""""  "•■ 
>    .  V";,  mar     whevo  goods  iiro  <*out  l„.    . 

"another  for  a  ,,„rHo,.l„r  p,„™„„  ;  a  H,l   '   '       '""."  '" 
"(and  „„mot  !„,)  a.,„|io,l  ,.    Zt'  ""'.'I'""'  "■•'  I'oo,, 

-Is  to ..  Forbo.;:.:™  a ;:  :x::"i ';  7  '"•■  "- 

agent  of  Caldwell  and  Co.  Cal,  I.Vl  atl  ,  '  '^°''"". '';"*  "»' 
.«  «.yaves  and  Co.,  and  both  ?«  bal,;;:::,  ■*"""' 
and  Co.'s  ass urnoo  rI-iiino.i  f^  .     ,.   '"^"'1'^  »n<i  'Tcavos 

lien;  for  Groivo,  ™i  c„  '■""'''  '"■'''  •'""  "'".v  l'«-l"o 

«'  faidwoll  ao«  not  .vX^uTJol  '""  ""'  "*""" 

«»vo,,  and  Co.     And'Ud  Ko,  .,n  t"  f"'"'"""-;'*';"  •» 
ftat  was  of  mneb  importanoe  '  '  ''"'  '""  """'' 


(")  -^J  T.  R.  228. 

(/•i    H«/A>,-  V.  Jlinh,  «  T.  R.  258. 

(")  ''«-Wr,  V. /V/.V,,  H  K,„t,  .-...0. 


'T  to  pnj' 
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the  bill.     The  clerk  i.laced  the  n.on.y  on  the  counter,  suyi... 
hid  br<mKht  it  t..  ,uy  the  hill.     Fuller  s  clerk  took  ,  .• 
"on   '  but  'ml  he  must  «ee  FuUer  before  ^.v^ng  up  the  hi. 
d  8uh.enuently  declined  either  to  ,Mve  it  up  or  return    h. 
"1"  X  FuUer.  believed  they  had  a  nght  to  do  tins, 
V  n^  a  banker's  lien  over  I'nUer's  numey  m  account  .„ 
r     The  plaintiff  contended  that  the  money  had  been  ,.. 
he  Fullers  for  his  use.     Lord  Ellenborough,  C  J.,  wu<  at 
t^  .t  <.f  opinion  that  there  had  been  no  rece.pt  of  the  n..„>,v 
for  that  purpose.     Ih.t  a  new  trial  was  granted,  on  the  gv-Hnul 
hat  as  theFuUers  did  not  at  once  refuse  to  receive  it  tiny 
,„ust  be  taken  to  have  received  it  for  tb"t  innpose. 

In   11////--  V.   /:mW/(.),   in   1811     Kelly,  who   was  a 
„,,r,.hant  at  Capetown,  wrote  to  the  defendant.  Ins  .unv- 
Indent  in  Lomh.n,  enclosing  two  bills  and  reciuest.n.  Inn, 
t  >  pay  the  proceeds  of  the  bills  to  c-ertam  persons,  on... 
whim  was  the  plaintiff,  and  he  added  that  he  desned     the 
^amounts  paid  ea.h  person  to  be  put  on  the  back  of  th.r 
u  respective  bills."     Kelly  appears  to  have  advised  the  j  a.,.- 
tiff  that  he  had  .ent  the  bills  to  the  defendant  with  the  a  ov. 
instructions,  and  the  plaintiff  then  applied  to  the  detendan  t-. 
navment      The  defendant  declined  to  act  on  Kelly  s  m>tn.  • 
[ions  and  refused  to  pay  the  plaintiii,  but  he  subs,-. pun  y 
received  pavnient  of  the  bill  sent  by  Kelly  when  it  bc<a.. 
due      Tlu'  pKintiff  brought  thi«  action  to  recover  that  ^art . 
the  proceed:  of  the  bill  which  the  defendant  had  been  instnu  . 
bv  Kellv  to  pay  <.ver  to  him.     It  was  argued  for  the  p la.ut.tf 
It    ,  :  defendant  by  receiving  the  bills  had  undertaken  . 
am.lv  them  t..  the  purposes  for  which  they  were  sent     liu- 
rd      llenborough   C  J-,  upholdu.g  the  n<.nsuit   sau     lu. 
h  u    be.n   no  sucl  assent  either  express  or  iniplud  1.   .1. 
dlndant,  and  that  Kelly  might  countermand  his  ins  n.t^ 
respec-ting  the  remittan.:es  as  often  as  he  plea^e.1,  a.ul  t  ui 
tL  letVmlant  would  hold  the  remittances  for  the  us.  ot  ^ 
I'nittn-  himscdf,  until  by  some  engagement  with  the  ,lun.ni 
the  remittances  were  appropriated  to  him. 


(„)   ]Villi,m»  V.  Kreretl..  14  l-:a«t,  SH'J. 


''"IV.]         KgUITAHU:    ,NTERE.HT,S   .VX,.   .Vs..,.x,,KXr.S.  «„, 

In  A^y^^iM  V.    llnn-iilq.L,)    i,,    i«i->     l-: 

rai.i„s  n,„,„.y,  ,,|,„,^,„,  ,-,  „,„,  H.^  pL  miff^T    L  ''7"";  '" 
»ra,.„K.  una  (■„.  |,„,„„„  ,„,„k^        ST^X  ^"^^'^'■ 

.!«.  o„p,.i„  ,*..,  ,..„.„,  „,  |,;;,;;;;,.:;:;i;  X';;;^;;;':;-; 

the  .lefondant8' warohouso.     Ciraonie  an«l  Cn  .. 

".    lit m,         I        ■"■'"''  ""'  )"''«""•■".  «■■•<!,  "  it  was  .lea,- 
th.,1 ,    tlu.  i,„rk)  w,..  ra,o,„le,l  l,y  ,1,„  ,,,i|,,„.r  „  ,,„  ,|„|i;,  , 

■  ;-;-i.'«  by  then  f,„.  ,h..  p,„,,,,„ .  „„,, ;  ^  ;;.•'■; 

was  before  the  Factors  Acts.  imsr.i.se 

■■"t  ".  tlH,  ,.,«„«.,.     Another  „a,  .|,o,|„.^    i,.."^     '  ^ 
l™,  ass,s„,.,   s„l,je,.t  to  any  .,,uit.v  „flV,,,nK  tU.-S    vJ^^ 
™    .,.,  t,„  ,.of™,tan.,,  w..n.  the  age„,„„  L^n,,,    Lf   W    . 

•""', V    ''"•■  "■""■'  '»  Hegbif  a,„l  (V.,  »„viu..  that  tH^v 
"ui.i  „|K.n  an  a.-onnt  „p„„  whi.h  lU.Jbk.  a  X  r     „,"^^ 
-.    ..lung  tho  aoconnt  at  all  ,i„„„  .,„t,red.     IWhio  a 
:,'."'  •:'''',"  >-l"  '•"■  •'-  Pl»i..ti«»  t„  the  Kingof  1,  la 

'"'•''  "'  '^""»'8'""S  th,-»«  direct  to  the  nh,intitf,  lie<rh 
™dl...eon«gned  them  to  K„rbe»  and  Co    J    ,he  (vf 

l".v  ™elu»«l  the  bill,  of  lading  for  eertai.,  teak   .„,   It  1 
■•*.asMvhieh^„,,^^„^^^^ 

<")  >'"-.//,  V.  B„rrf,/yr,  4  Taunt.  6N4. 
M:X''  '""'^'  ''  ^-  -^^  '''•  7«^'  -<i  -  a,,..,.  ,  Do  U.  R  *  J.  „>,.  ,..., 
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<'  favour  of  Mi'skw.  Frith  and  Co."  (the  phiintiflfs).  The  l.ill 
of  exihunge  referred  to  wa«  in  these  terms  :  "Six  months 
•'  after  sight  .  .  .  i»ay  to  the  order  of  Messrs.  Frith  and  (  o. 
"...  the  sum  of  1200/.  .  .  .  and  place  the  same  .  .  . 
"to  account  consignment  per  67/<'m«."  Begbio  and  (  o. 
sent  the  bills  of  exchange  to  the  plaintiffs.  Forbes  and  (  o. 
having  heard  of  the  insolvency  of  IJegbio  and  Co.  declined  td 
accept  them  when  presented,  and  claimed  to  retain  possession 
of  the  cargo  and  to  set  it  off  against  Begbie  and  Co.'s  debt  t.. 
them  on  the  general  account.  The  plaintiffs  tiled  a  l»ill 
against  Forbes  and  Co.  to  have  it  declared  that  they  m.iv 
entitled  to  a  charge  on  the  proceeds  of  the  cargo  in  i>rioiity 
to  Forbes  and  Co.'s  lien.  Sir  John  Romilly,  M.  R.,  held  that 
they  were  not  so  entitled,  but  on  appeal  the  Lords  Justiics 
held  that  they  were. 

Lord  Justice  Turner  said:  "  If  a  consignee  thinks  proper  tu 
"  accept  an  assignment,  with  express  directions  to  apply  it  or 
"  the  proceeds  of  it  in  a  particidar  mode,  he  cannot,  as  I  iiiipn- 
"  hend,  set  up  his  general  lien  in  oi>position  to  those  dirw- 
"  tions.  In  such  a  case  only  what  remains  after  ausw*  riii;: 
"  the  particular  directions  can,  as  1  think,  become  subject  h< 
"  the  general  lien."  Antl  speaking  of  the  terms  of  the  lotttr 
from  Begbie  and  Co.  to  the  defendants  stating  that  the  bill 
was  tlrawn  against  the  cargo  of  the  China,  the  Lord  Justid- 
said  those  were  "  terms  which  could  not  be  construed  othir- 
"  wise  than  as  meaning  that  the  bills  were  to  be  paid  out  tu 
"the  proceeds  of  the  consignment." 

It  is  to  be  noticed  that  this  was  a  very  peculiar  cum  ,  and 
may  be  explained  as  being  one  where  a  principal  instnutnl 
an  agent  to  hand  over  certain  funds  to  a  third  person  {((). 

In  Tiimiiifjluim  v.  Maud{0),  in  18(58,  the  facts,  whidi  win' 
complicated,  appear  to  have  been  that  the  course  of  busille^s 
was  f(»r  Barron  and  Co.,  of  Barbadoes,  to  draw  on  Kattray 
and  Co.,  of  London,  and  to  sell  the  drafts  in  Barbadoes. 
They  also  bought  bills  in  Barbadoes,  and  sent  them  to  Kattray 


(d)  See  /trouii,  Shii>lri/  uml  Co.  v.  Koiigh,  W.  N.  18N5,  IKi. 
(/.)  TrimiiKjham  v.  Maml,  38  L.  J.  Ch.  207  ;  L.  K.  7  E(i.  •-'01. 


(  H.  IV.] 
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'■  1"  mlviKO  the  foll„«-i„K  dmf  S  "  •  „„,!  ,        ;  n     '         "^  **'« 
tho  drafts  for  th<.  inoou     „„d',r  M  '™'""""' 

••■■.Ho.  „.„  f„„„„,„;2  oTl* :;  t^i:;:™!;:'' " '? 

I»n.™  for  Il,-9l;.  now  i„  .,„o„i„,,     V'l     V  ?         "■""'• 

;";■'""'.""" "- d  cu'cr  ..iii^r'vr^ ""' 

10  have  bec-n  arguc.1  for  ]),„,«  aud  Co  ,to  hI  ,      v' ■"'"■» 

l'-' «"  a»  .over  for  ti.e  draft,  f„ r  1  •"  ,    "  '"""""'"' 

'I-'  .Imfts  l,ad  „„t  been  a.eepte,  t  ev  bi,^^  '"w  "T  ^ 
ite  r..raitt.„ee,  baek  again.  Uu  'v  (•  fit  "  ,"f  ,'°  '"'™ 
wise.  This  ,.a,e  wa»  thi  ™bie  t  ofn'l  '  .  "^^ '""'''  °"'"- 
'■:--  ('0.  Ti.e,.  doc.  not"  •!:;„'  , iTw ™  :.  twd'"""' 
«■  au  ai-proprialion  b,.yond  tl,e  faet  tb„f  .!,„  ?       "'''""'' 

»•».  and  the  d™ft»  4.  advU^ln'';     t  X-rC 
-"•m  to  have  bi.,,  sent  a,  eover   for  all   the      ?' ,     ,    ' 
"rptanee,  generally.  ""    "'"    "■""""'In.g 

In  /'/,/,(  V.  J/,;i,i,t  II,),  in  ixoo    ,|,„  .■•,.„ 
amhant  in  London      T  e  If'.?  '        '"  "■""  "  '■"™ 


/«' 


advanced  Field  000/.,  for  which  Field 
m  which    the   considemtiou  was  described 


hill 

•received  in  wlieat  cj-  .1/, 


acce 


(( 


'pted 
alut 


u 


>anie  time  that  the  bill  should 

witd  Field  should  have  receive^  .„. 

"hicli  time  he  promised  to  pay  the 


";•;'!?'">"."     It  was  agreed  at  the 
l)e  renewed  from  time  to  time 


'd  tlie  proceeds  of  the  sale 


pay  the  bill.     Xo  notice  of  thi 


at 


(«)  K-rj^trte  Uomrz,  10  Ch.  App.  647 
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agm.innit  wan  nivon  to  lluinllton  and  C!o.  'Vhv  \Aa\uU\] 
«topiH.a  iHivnuMit.  W.'d.l  .laim.xl  \\w  5(K)/.  jfruin  Humil!.,, 
and  Co..  and  thoy  paid  that  «tim  t..  Iiim.  TUi»  a.tioii  «;.> 
brouKlit  l.v  the  plaintiff  to  r.Mo%'.'r  Im.k  th."  oOO/.  from  tl,.. 
dof.'ndaiiti  who  n'l.n'wntod  Hamilton  and  Co.  The  phiintirt 
denied  having  made  the  wheat  a  neeurity  for  th.'  payniei.t  .,t 
the  .'.(M)/..  and  tlie  Conrt  \\M  that  th.-re  was  no  niuital.l. 
eharge.  It  was  an  agnn-nient  to  pay  when  the  pro....). 
shouM  1m'  received,  not  u  eontraet  to  pay  ont  of  tlumr  |.,n- 

ticular  imK'eedrt. 

In   tl-     <a»e  of  In  )»'  Netv   Zmlmid    llnnkluii   C»ri><>,:'h,.,, 

Levi'x  <     CO,  in  1H<»'N  t'"'  1»<»W«'»'<  "^  ^''1''*  •""•"«'»*  <"  ''"^' 
certain  seenrities  appropriated  to  those  bills. 

The  New  Zealand  Hanking  Corporation  had  made  atlvun-r. 

tf.  Levi,  which  were  covered  l.y  securities   which   Levi  luM 

deposits   with    the   Corpomtion.      Snbseqnently    the    N.w 

Zealand  Banking  Corpomtion,  at   Levi's   reiiuest,  grant.  .1  ;> 

«redit  to  White  and  Co.     McKen/ie  divw  bills  in  favniir  .i 

Levi  on  the  N\  w  Zealand  Banking C<.ipomtion,  who  acpt.. I 

them.     These  bills  Mere  dniwn  by  Mclveuzie  on  accoiiuf  ..i 

White  and  Co.,  and  on  White  and  Co.'s  credit  with  tli.  N.w 

Zealand  Banking  Corporation.     Both  the  New  Zealan.l  i'miik- 

ing  Coronation  and   Levi    were    insolvent;   anil   Ov.nn.l. 

(hirney  and  Co.,  as   holders  of   these   last-mentiond  l.ilN. 

.songht    to    have    the   securities    api>r(.priated   to   tli.    l.ilK 

of  which  they  were  the  holders,  on  the  princiide  (.f  /i.<  /«"' 

Warhol  (h).  '  But  Lord  Romilly,  M.  R.,  held  that  th.'  Hriin 

ties  had  not  been  deposited  to  cover  those  bills,  and  tli.ictuP 

Ex  parte  Woriwj  (,h)  did  not  apidy. 

In  the  case  of  In  re  (.'enenil  Itolliny  SUk  Co.,   I.r  /.of 
Alliance  iionk  (c),  in  1801),   the  Gi'Ueral   Rolling  St.Mk  <■ 
made  an  advance  to  Murray,  for  which  he  gave  his  a.r.|.t- 
ances  and  deposited  the  se.urity  in  (piestion.     The  AIIwik^ 
Bank  had  btuome  the  holders  of  some  of    thes«>  liills.  an.i 

la)   III  n  .V..<-  /r<i/(in'/  ltn„ki,.<j  CoriH.riitio,,,  l.rri't  (•i-r,  L.  R.  7  K'l    HH. 

(A)  Kx  j.trtr  llVr,"./.  "•  V*^.  J""-  ^"^  •  ^  "o--.  \X'i,  ,'«-'.  !'•  =»;«•• 

(c)  /»  re  nrnrral  li.Jtii.ij  HUnk  (',..,  Kr  ifuie  AlHuiirr  lh„.k,  3S  I,.  J.  i  li.  .1* 

4  Ch.  App.  42U. 


Ill,  (V.J 


a«i5 


'"';"'•;  "»•>•  »-'"".•  .1.,,.  i,Mf  „„.,.  ,. .   ... 

'-th.  u„..„H„„.,;J;r^\;'';;/-  ■'-.• 

"'"%<"••    M.if  jh,  ,..,.,,  t  m'"",  '"';''■';'""''-''/"'"'' 

ai'l'li'al.lr;    f..|- .-.IM,.,   .-|.     i.,  '  ""''iilr     was   „„, 

'"v.r  th..  Jiist-iihiii-        I.,  I     '  ''"■•"  •i'|".Hit.., I  t.. 

tl..'  (M.|.,.n,I  |{n;';.,./^.  ,.,."  ■'■   ""■""  ■  ''"''''"v  "11  tl,..,..  u, 

"'••I''"'"" -nil  Mr.,',,  1'  ...v.  "  '  T"  '■""•'""'  h-  I'i. 

'"••••  Mu.  H,.n.rif,Vs   „,,,.    .      '/ /    "  '""•''•' •'.  =""l  tl.-.v. 

III   'S%, ./„',;/  V.    ll„rnno,nl>)     ill    is- 1        1 

'""  "'    '»'«i»K   l>..t    nls..!  '""^'K'n...  ,vtai„..,|  ,1... 

'■'"■vi.l.ii,.,.  of  a  coiitnn.f  l.»-  fi       i  .      .  *'  '  ""'"'  "»^ 

' i'"-Kt;iVv;f  •;::;;:",/''■'■ '■■'■' 

;nMiif,„,.t.  ^'  •'""'♦»(</)  thnv  was  ~ii.|. 


In  ItoLnf  iinil 

'**"-.    lllOHII     () 


'«.'.v    / 


Wmw/„r /,„«  IIW/.  V.  o///,,(, 


^    I  bra  i  la    <on«i)riM.,j 


),  ill 


'""•  to  tlnMl,.f,.,„|u„f         J{ 


"'  "nil  I  la,  hilt 


"  «"ir^o  of  iii:,i/,>.   j„.,. 


y^^^,  iind  this  wii 
'laiit  u  1,-tt.T  ad 


«M(a.sioiiaIlv  he  mad 


••"wii  was  thr  d..f,.l|(h,„f 


-*  siii-h  u  trail 


l<'  I>iir«h:i.s«'s  at  tJ 


Visiii 


'^'•••tioi,.      Jhowiisrutthrd 


nir  joint 


ig  Ijiiii  of  thi.  coiwiirniiM 


»t,  and  sav 


■fi'ii- 
iii« 


•'  '>-  ':'^::::;t7:v-:,  •''■"■  - " ■  ^  ■•'■■  '«•• « 

J-     h.  ,9.1.  on  ,,,,,,. ;   ,  ,,,.  „    ,,  ^^'   1^^ 


^wli 
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that  hi-  lm<l  drawn  m  liim   apainst  the  cargo.     Hi-  suhs... 
qufutlv  forwanlea  tho  bill  of  lading.    The  d.-fendant  ansxvnv,! 
that  tlu'  drafts  "  on  aeoonnt  of  this  cargo  sliall  havi'  due  \>vn. 
U'vXmi  "     lin.wn  was  indebted  to  the plaiiitiifs,  and cndoi .,.1 
the  drafts  to  them.     The  dniftH  wen'  in  these  words  :— "  Pay 
t„    the    ord.'r  «i    nivsidf  the  snm  «»f  2:>0/.,  which  idnn    t., 
account  cargo  iK-r  A."    The  idaintitfs  pix-si-nted  the  dmfls.  l.ut 
the  defendant  refu«e«l  to  accept,  IJrown  being  insolvent,    rii.- 
defendant  sold  the  cargo,  and  the  plaintiffs  ekinied  to  l,:,v,. 
the  procecls  appropriated  to  their  bills.     James  and  Mcllish. 
L.  J.I.,  held  that  they  had  no  such  right.    James,  L.  J.,  said: 
"  I  am  not  prei.ared  to  say  that  merely  U-canse  .i  bill  nt 
"  exchange  purports  t<.  be  dniwn  against  a  particular  <  ai-... 
"  it  carries  a  lien    on   that    cnrg..   into  the  hands  of  ewn 
"  holder  of  the  bill.    In  Fiifh  v.  Foihe,  (,») there  were  gn.un.ls 
"  for  saying  that  the  intention  was  to  give  Frith,  San<ls.  uii.l 
'  Co.  atl  eiiuitable  iut«'rest  in  the  <argo,  f(.r  the  letters  ..t  tl;. 
'  consignor  to  the  consigne<«s  referred  to  bills  of  ex.liani." 
whicli  the  consignor  had  drawn  in  favour  of  Frith,  San.k 
''and  (*<».     Here  th<'  reference  is  only  to  bills  whi<li  ihr 
"  consignor  had  drawn  to  his  own  order,  not  nu-ntionin-  aiiv 
"third  parties.      In   /V///»   v.   Forhrx{o)  tlie  cargo  was  tli. 
"  property  of  the  consignor,  who  luul  full  right  to  di^|M.v. 
"  of  the  proceeds  as  he  pleased.     Here  lirown  was  not  tli. 
"  owner  of  the  carg«.,  but  had  only  a  j»»int   interest  ir  if. 
"  Moreover,  his  letters  to  the  (h'fendants  were  not  coniiiiiini- 
"  cated  to  the  plaintiffs,  who  did  not  advance  tin  ir  m.mcy  tii 
"the  faith  of  them  "(/'). 

In  hutsrhn  V.  Coniittoir  iVEsnunitti'  dr  I'uris  {<'),  in  ISTk 
the  phiintiff  in  London  was  in  the  habit  of  reccivim,'  ^'ikkI^ 
eonsigned  to  him  by  one  Levy,  a  merchant  at  Or.in,  fmsil. 
on  commission,  ami  in  order  that  Levy  might  be  put  intiiii'!< 
to  purchase  the  gmids,  agree«l  to  allow  Levy  to  draw  ..n  lum 
Thi'  d(Kumentfl  of  title  to  the  goods  were  hypothecated  t..tli^ 
plaijititf  so  as  to  enable  him  to  provide  funds  to  mcot  rh 

{a)  FrUh  V.  Forl>r»,  .U  L.  J.  Ch.  7»:J.  on  app..  4  I>e  (J.  F.  *  J.  4'J''. 
{/,)  See  also  K.f  futr  Caiiiitlirr*.  In  rr  lUmi"*""'  •'  "«  ";  *  '^  ""' 
(.)'  I.nttrhrr  V.  C«mi4uir  •ni»<«mi>tt  dr  Pari*.  1  Q.  U.  !••  <"»• 


n 
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having  drawn  HI),,!,  the  nhiiiitiff    f       i       7*^''^'    """    '^evv, 

.11         .         '  '"  "ll'lltcir  (IvjKIXllll     III,.  liiJI  ,.,■  1     ,■      '  . 

.i.l.i.u„.il,|„.yw™nrH  ;,,,"';"'""  '""  '»  I"'" 

..•.«n..Kiy ,w,i..r : ,T  ,::'';: ",,'"" r"-,; ""••>■ 

I«lh,.  Il„„k  .,(  |,i„,,.,,„„,    T™,""  ''>  •'•^  ^™-  <'rl-a.«  Jt„„k 

I-.  .h..n.f„a. .  J/: .  "I  :;;,;r,''::;r'  "■ "-'  '•"'" ' 

>'•  itii,.an»  Ituiik      Til,.  1  ""-'',  '"  "'"  "«»'VT  ,if  ,|„. 

f.  -"'■"i-'  to  tl,e   ™    '     ,■   H    v"''""''  "■'""  '"'•""«  '"•'■•• 

;: !">■ i..4i.:n:,  rb,,N  "ir r: ''""''i """ '- 

h'swnu  J{„„k   purchase,!   fl.  1   .  l        *"  *""''  ^■'"'»  ''»«' 

r  tatunhat  thu  InlU  we.^.  dmwn  ugaiu.t  iuuds 

*  '-  •'*'  I..  J.  (  h.  8.-.7 :  I,.  U.  J  Ch.  Ap  W»!  "*'""  "•"'•  *^  ■''''' """  ^• 
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to  a  much  lurger  amount  already  remittcil  to  the  Bunk    .t 

Liveri»ool. 

The  Louisiana  Bank  w\\<n\  upon  two  ultmiativo  grouii.lv 
firnt,  that  there  hu<l  been  an  eiiuitable  assignment  of  tli.  m 
securities  t(.  them  ;  and,  secondly,  that  the  N«'W  Orl.aiis 
Bank  was  estdppwl  from  denying  that  the  securities  w.i. 
appn.priated  to  the  plaintiffs  by  reason  of  the  representati..,,. 
of  their  agent  to  them. 

Lord   Selborm',    L.  C,    dealt   tii-st    with   the  question  »i 

ostoppel.     His  judgment  is  very  instruci  ivi".     lU-  said  :-   •  I 

"  apprehend  that  nothing  can  be  more  <»';tain  than  this,  tint 

"  the  doctrine  (»f  equitable  estoppel  by   represi-ntation  i-  ;i 

"  wholly  different  thing  from  contract,  or  promis*',  or  .  ,|iiit- 

"ablc   assignment,   or   anything   of  that    sort";  ami   ;itiM 

pointing  out  that  a  representation,  to  cHect  an  estopiM-1.  iiui>i 

be  a  representation  as  to  an  .existing   fact,  ai-il  would  ii>.t 

affect  an  ostoppol  if  it   were  nu«iely  as  to  the  repres<nt..i  > 

intenticms,  he  procwded  to  jM.int  out  that  in  this  case  th.n 

had  been  no  representation  as  to  a  fact ;  "  for,"  sjud  lit .  "  th' 

"  only  representation  which  would  have  pro<luce«l  an  v^u<i,\«\ 

"would  have  iM'en  a  rcpr«>sentation   that  the  New  Oil.iiiv 

''  Bank  had  constituted  a  tnist  of  funds  belonging  t-  tliiit 

"  Bank,  but  then  in  the  hands  of  the  Bank  of  Liverpo.,!,  In 

"  which  the  Liverp<K.l  iiank  might  be  l»ound,  as  trust. r,  t 

''  apply  those  funds  in  payment  of  the  bills.     The  stat.ni.n: 

"  which  had  been  nuule  amounted  to  nothing  furtlin  than 

"statement    that    there    were    tenuis    in    the    hands   ..1   tii 

"  Liverp<H»l  Bank  sutficient  t(»  pay  the  bills." 

On  the  question  of  equitable  assignnsent,  he  was  ot  o[.iiii.!: 
that  there  had  l)een  no  contract  to  specitically  appropriate  il' 
fumls  in  the  hands  of  the  Iknk  of  Liverpool  to  meet  1 1..  1." 
Thecas*'  of  Monim,  v.  Lminhr  (./),  in  187"),  d.ri.i.Ml  tb! 
u  letter  of  en'dit  <U>es  not  amt.unt  to  an  I'quitable  as^i^um'!:' 
of  the  sum  ujcntioned. 

in  Ex  i>i,rte  (iomez,  lure  Yfjle^inK  {h),  in  1875,  tli.- .■.Mir^' 


(n)  M..r,,,tu  y.  fMririh-f.  ^4  li.  J.  Ch.  457  ;  7  E.  *  1.  Ap.  42a. 
(.'..^.  Ks  }«!ri-  '■•■•-.i,  /"  re  )■,//«:<.».  10  Ih.  A|>.  tt-W:  »«» also  /..i<A.'"  ^ 
Ditiik «./  /».</iVi,  I..  B.  17  Kq.  20.i. 


Of  .loalinp  was  for  Oonioz  of  Malag,.  to  .|,,,v.  on  Y.l    • 
I'-''-,    -"clin«   him   re.nitta„o,f  as    ZZ    "^yT  ." 
^t.>I>I>ecl  payment.     A  roeoiv..  wa«  a,,,„.i„t.         •,  ,   ^^''''""^ 
M..n  Ava«  agreed  to  an.l  a.-vpt.-d   wh  ,  h  '.•""'""'■ 

«as  binding  o„  all  th.  .n.  it    's  „r  yll  •''V''^''"'•''• 

l.ill  holders  ;    Y.rhKi..s'    ...f..r  .    ^       '"''    ""'"''"'K'  flu- 

.   ij,HM.iH    estate  was  thtfrefoi-e  fr,«.,i   v. 
turf  her  eh.in.s  by  th^n,      Th,.  (•  .    ",,"/'•'•'•'  i'"'"  any 

'■^vhiehtl.es<H.m-i tesh-ul  '''  ''"'^   ""'  -'"^'^'''-f 

-"Htiesto(ionu.a  terd       e^^^^^^^^^  .T""""'   """^  ••'""^' ^'- 
Th.>  ease  of  /.  ,,  J-     ^^  '''7.'"^'  ''"'  -"l--'i-. 

•■"•"•^<'^Ai,.ealin/«7    1      ^''■'' '""'';   •''^""'"""  ("),  in  th,. 
■"^I'l'iui  III  in/(»,   IS   \i.rv  xiiiiil....  ♦      /I  I     , 

■tat. ..„n,iiu of  i,„ii„.   ,  tl"'  '■;""""'■■  "■■"■i"iu' ti„- 

'«»i- ..««'.  ,.av,„™,  1,;;,.,";;,;;  '■;■'•■■■ ^-• 


iiif '•■ii..,v  ,.|,„„   ■■•i ;,'"  ■'  '''"■■"''''■  "■'"I"'"  pivjiuii,.,.  to 

'"■■■•■-'..      u    b,.,     ;■  ""'•■'■;'•'""""''  "  "■■  "■"  .ro,„„l  ,ha, 

J  jiiiased    With    the    coffiin        ti. 

|n"t  liiiL' 111..!-.,  f  ».o..  .         .        '""Oil.       lh(    eonfraet   was 

HairHotton.  meunvd   n.   ivspeet  ,»t 


'"-  ^^ "  '■""'•'"'■  ^^/-r"  ■*>■'"■''"•<  a  .h.  I..  ,77. 


('-)   ll.J,ey'4iy...r.,r„urr 


"'"^'  V.  'w,r.  7  rh.  A,.,,.  ,m. 
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In  hU  innh'  I i<nnnr,   In  ,r   Torpruhr.h  {>i\   in   ISTC,  Wt..,. 
thi'  Court  i.f  Appeal,  ChiistiuDBcu  ami  Co.  of  rara,  wciv  ti,. 
agents   of  TapiK'nlnvk  ami  Co.  oi    Liverpool,  and   n.    limt 
(•apa<itv  thev  purchased  g«»o.l«  at   Tani,  an.l  tons.gu»'(l  tl..  „, 
t<.  TappeiilHTk  and  Co.      Thoy  mised  funds  for  tins  puii.,,. 
l,y  diawinj;  on  Tappenbeck  and  Co.  and  srlhug  tl.r  dn,itv 
Christiansi.n  and  Co.   wait  the  hills   of  ladiuK  and   inv.,...> 
di.vct  to  Tappenheck  an.l  Co.,  and  directed  them  to  pla.r  t!,. 
invoiee  priee  of  the  gcx.ds  to  their  .redit,  and  the  hill>.  ..,„ 
„f  th.-  proocedH  of  whi.^h  thf  goods   had  beiM.  pur.has,  .1.  t. 
their   debit,    in   the   aecount    between    them.       Both    Hrm^ 
beeanie  insolvent,  and  a  cousigtnn.'nt  <.f  indiurubluT.  wl.i.li 
was  on  its  wav,  was  not  st..pped  in  liansiln,  and  was  tak.ii 
possession  of'bv   the   trustee   of  Tappenbeek  and  Co.      Hi. 
holders  of  the  bills  now  sought  to  have  that  c.nsigum.m 
approi.i-iated  to  their  bills.     The   Court,  after  .leei.liim  thai 
the  proiK'rty  in  the  indiarubk-r  had  passed  to  the  trusts. 
held  that  the  bill  holders  were  not  entitknl  to  the  pn-ee-.U..! 
the  iudiarubber.     Mellish,  L.  J.,  <lelivering  the  judgmmt   l 
the  Court,  which  is  one  of  very  great  value,  pointed  .mt  tli. 
distinction  between  a  prineipal  consigning  goods  to  his  a-,  iit 
for  sale,  and  an  agent  consigning  goods  to  his  prin.iiml.  ml 
continued.  "  When  a  prineipal  consigns  goods  to  his  ag-ii! 
"  for  Side,  the  goods  in  the  hands  of   the  agent  reniuin  tW 
"  proi.eny  of  the  principal,   subject  to  any  charge  wl.i.li  the 
"  agent  n"iay  have  on  tlu-m  ;  and  if  the  princiiml  diuus  lulls 
"  upon  the  agent   specitically  against  the  gt.ods,   that  p\>^ 
''  the  agent  a  right  to  apply  the  proceeds  of  the  goo.!-,  «1i.b 
"  sold  in  pavn.ent  of  the  bills  ;  but  subject  to  that  ( haiv."  th* 
"  go<.ds  and*  the  pr.K-eeds  of  tin-   goi.ds  ninain  the  [.n-iHifi 
"of    the   princiiml.       Where,    however,    an    agi'ut    i:i    « 
"  country  purchase^  -;oods  on  account  of  his  prin.  q^al.  .r 
"cbnsigns  them   to  him   in  another  .oimtry,   if   th.-   i-h 
"allows  the  property  in  the  g<.ods  and  th.'  p..ss.'ssinii  ..i  til 
-goods   to    pass    t.i  his    principal,    tlu'    go.xls    b.'.oiiir 
"ab»..lute  property  ..f  the  principal,   and  the  ag.iii.  nitb 


(,,)   /•>  i.nU  ltn,.,.er,  In  ,r  Iai.l*:,l'rrk,  4.-.  L.  J.  H^'.k.  '"^ :   -  «  i'    ''  '  ' 


(u.  I  V.J 


"""■"'"•"  '"•'""-'■'■»  A.VI.  .»,„.v,,„,,,. 


;m) 


-•  ••■  i^*^  I  ,-1^  'III 

••««■■  ■*  '■'.."^:.'i^;;;r:,,r;:"i;;;, ';;  "r  '■;•"'""■•'••  '■■•»  ■■•■ 

-.my  .lift,.,-,.,,,,.  ,1„„  „  „ ,  ■  "  -■ f  .■„„„,.  ,„;,k„ 

■■"'■"■'' -«....  i,n  ,r  : "  ' '"  "••■■•■■•' .1... 

::■■""■■ '  I- .n,i„:   '  1,  :;■■";""""  -  > - 

■•»....«•  ..  |H,n.|,u»,.r.      If  ,1,,,      '  "'"'  "•  "  v...i,lor  „» 

■■|.....>iH.i...ll,„„»f,.,.s  (1,0  „„,?>'";""   '■'■"'''   <"   ll„. 

•■;"™....v..,  .1...  ..„.„.,„;'•;.'";'».'"  -'"i.  ei„.«.„,. 

■■i«".k."i».v,  is  ,.,„i,i,.,i  ,„   """■'''"'•,'"""■"■••"' "n,i, 

Oimti,,,,,,,,  ,„„1  c,  |,„,.|  '     '"   »'.»h.-..-.it  ,.vi,|,.„,,.  „f 

■■""'■'•  <>"-y  '....I im„  tl"  ,1      •'"■'"■  "'""'  ""•  '-"""1" 

■■:;■"''•-""  "..■  p..y t,  „;,',;:„'  -7; » ••' ".-« » 

■ll.'..-..»|.cm,l,.),t   l]„„  ,.„.„.  „ „   ■  ,  "  »..«  .■"..t..|..l,..,Uor 

:""■"■■■ Kiv..,.  „.„";,:":*';■;•  "■  -'r  -...h 

I  li." .|.....siio„,  i,„„ „.,.,.  j    ,,',.''."'•'  ..|'|.li.«tiu.,  „r  i,. 
l<  'I...  bilk  „f  „,,':  t!  ■ ,  '.'^i""™"'"  i"  |...y...e„. 
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"  (UiTOtinn  to  <l<Mil  with  the  unMot'ds  of  notnU,  tliat  is  to  suv. 
'•the  sum  to  1m'  mili/«-<l  by  tlic  siih-  of  tiio  koojIs  hy  tli. 
'•  coiisijriuH'  in  a  piiiticuliir  way,  ami  a  dirrrtion  to  .loal  witli 
''  the  invoict'  piiif  of  tlif  fjoo<ls.  that  is  t<»  sjiy,  the  pii. .  at 

"  whirh  the  goods  arc  soUl  by  the  lonsiRiKtr  to  the  rnn^\i:\ 

''in  a  iiaiticuhir  way.  Whon>  the  consignor  directs  tin 
(•onsignec  to  apply  the  priH^ccds  of  the  goods  in  a  i»!iili<  ulai 
'Mvav  tlie  consignor  still  remains  th<>  owner  of  the  gi.uds. 
*'  and  if  he  directs  tlie  pro«eeds  t(»  be  carried  to  his  cnilii  in 
«*a  i)arti<ulur  account,  and  the  bills  to  be  placed  to  his  .li  l.ii 
"in  the  same  account,  that  may  amo»mt  to  a  direction  \u 
"  apply  the  proceeds  of  tlu'  bills  in  taking  uji  the  bills  oi 
"exchange.  Wher.-,  however,  a  consignor  sells  g(...«|s  luii 
"  cj.nsignee  ami  directs  him  to  cairy  tln'  invoice  price  ..(  tli. 
"goods,  that  is,  the  debt  due  from  the  consignee  t(.  tli. 
''  consignor  for  the  price  of  the  goods,  to  a  partioilar  uc.  omit, 

"  that  does  not  involve  a  <lireetion  to  deal  with  the  u: i- 

"  themselves  or  the  i>roceeds  of  the  goods  in  any  iMUtii  iilui 
"  way.  On  the  contrary,  it  admits  that  the  goods  thenisclvt* 
"are  the  proprty  of  the  consignee,  and  if  the  invoice  piir. 
"of  the  goods  is  placed  on  one  side  of  an  account  to  tin 
"  credit  of  the  consignor,  and  the  bills  of  exchang*-  dniwii  in 
"  respect  of  the  price  of  the  goods  are  place<l  on  the  (.tli.i 
»  side  of  the  account,  the  only  effect  is,  that  when  th.>  l.ill>  .i 
"  exchange  are  paid  by  the  consignee,  the  debt  .lu(>  tn  tli. 
"  consignor  for  the  price  of  the  goods  is  dischargid.  but  im 
"  charge  on  the  goods  in  favour  of  the  consignor  is  tii.ivliv 

"created  "(.(). 

In  l!<inU„  v.  .M/>no{b),  in  1H77,  Y.  Alfaro  of  C.sta  Iti.a. 
consigned  coffee  t<.  Moses  Levy  mid  Co.,  «.f  London,  aii.l  m 
his  lett.'r  advising  theuj  ..f  the  consignment,  he  en(i..^^il  < 
letter  (.f  recommendiition  from  Kley  Alfaro  and  ('....  Miitli.- 
rising  him  to  draw  on  them,  and  stated  that  he  ha.l  .li-a«ii 
on  them  cm  the  strength  of  it.  lie  also  stated  tlmt  K.l.v 
Alfaro  and  Co.  had  a  slwre  in  this  transaction.     Tw..  ..t  tli( 

(,,,  gee  ii!w  f'.r  <t.»>«-t.ment-  from  ].riii<i)»i»l  foaKPtit.  VV.c  St"'  /roln,.!  'M 

\\,il»„i,,  7  U.  U.  I>.  3'-«. 
,;,)  llaukfn  V.  Al/aro,  46  I,.  J.  Oi.  M'i:  :>  I'h.  )>.  THIi. 
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that  tlu^y  were  not  w.  wititl.-d,  for  iilthoiiKh  an  in.lurwi-  i^  ;, 

la    tlu'    cast'     ot     In    ir    (iolU,iiUiir>i    iummnrinl    ('<»ni><(iui, 

l.hl.  {<!),  in    iXf^l.   »'»»*   comiMiny    in    l^»tnlon  had  been  in 

tlu-  hnhit  of  acrt'pting  bilU  drnwu  on  it  by  a  Sw.-dish  bank. 

The  Swodish  bank  from  tinio  to  tinu«  tnm.HnutttMl  H«TUiiti.s 

to  rover  the  ch-afts.     The  eon»lMiny,  a«  was  well  known  to  tlu- 

bank,  frecineiitly  realizcMl  the  s«'enrilieH,  an.l  .harnea  th. ..,- 

gel  vert  with  interest  on  tJic  proei'fdH  from  the  date  when  tliw 

MXM-e    realizi'd    np   to  th.-  time    when   they  were  r.Minu-e<l   t- 

meet    the    aeeeptan.es.       The    .-onipany   beeanie     insolvent. 

havinK  dineounted  Home  of  the  remittanee^,  and  havini:  tli.. 

rest  of  them  in  han<l.    The  C'onrt,  e..n«istinK  of  .Fe.ssel,  M.  H,, 

Brett,  and  Cotton,  L.  J.I.,  s»'ems  to  have  U'en  very  strnUKly 

intlneneed  by  tin-  eonrii(h«ratiou  tliat  inten'Ht  waH  paid  by  the 

roinpanv,  on"  the  K'vound  that  a  man  wonld  only  pay  inteiv^t 

for  m.mi'V  when  he  luid  a  riK'ht  to  nuike  nm  of  it,  and  tlu 

right  to  limki'  ns««  of  it  as  he  likes  is  inconsistent  with  in* 

holding  it  as  tnistee  for  a  certain    pnrposi' ;  and  hel.l  that 

the  hank  weiv  only  e.ititled  t..  have  the  seenritie«   ni  liai..i 

appropriated  to  their  bills  (/.). 

This  ease  was  followed  in   the  etUH'  of   In  ir  llnuul,  ..»  fmi 

A,.,/.(.i,    in    18H4.      There    tin nrse  of  busiiu'S8  betwinii 

Thoins.i'i  in  Sw»Mlen  and  Neek  a  banker  in  London  wxx*  U 

Thomsen  to  draw  on   Ne<k,  and  to  ivmit  bills  to  envrr  tli. 

,U-afts  as  they  muture<l.      Sonu-times  Neek  kept  the  renntt..| 

bills  until  tiiev  lH'.ame  dne,    and  sometimes  he  dis..,uut..l 

them     ami   in   the  ae.ount  In'tween  him  and  ThoniMii  1,. 

,.redited  Tho.nsen  with  the  proeivds  ot   the  remitted  bills,  aua 

debited  him    with    the  am.mnt   of    his  aeeeptuni-.-s,  mt.r.^ 

k'ing  both  allowed  and  eharg.Ml,  with  an  annnal  .s«>tth n.-nt. 

Th..msen  drew  on  Neek,  and  subsequently  remitted  t-  !..n.a. 

cover  a  dratt  at  sight  ..n  Westenholz  H.othei>,  win- h  wx- 

,c.ept.•<^  bv  them,  and  handed  by  Neek  \o  his  bankei>  M 

paid  at  maturity.     Neek  beeame  insolvent,  and  tin-  •  ouri  i 

(a,  /„  .f  H,4l„,.l„.,-9  «■„,„„„/•.  Ill/  «•„.,  J.t.l.,-M\\.  K.  •'*!*_ 
(/<)  Set-  Ihiuru  lie  i.inui  v.  .1  »</<"- /'•<  *•""'•  ""••'■•.  ■''     "■  '  • 
;,,  /„  rr  //m..'.  Kj  liorlr  AV,/.,  V.l  W.  U.  l>.  740. 


A,.,H.aI  h..M  tha,  X,...k  ,...,, ..,.....,,  ,..  ,,.,,,,,„  ,..,.^,..,.  _ ' 
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Muswtt  und  Si'iitaufo  luul  bcon  in  th«»  habit  of  iloihi: 
IdiHiiirRs  to^itluT,  nii»l  MuNsctt  irquostcnl  8uw>  und  Siln'tli  t.. 
jrnint  a  rrciUt  to  Si'iituiu'c  Siiw  und  HilM'tli  tlu'ii  wioti  i, 
Icttor  of  cnvlit  to  S«'ntun<o,  uutliorizinj?  him  to  dniw  on  tht m. 
th«  dniftM  to  \h'  accoinininiod  by  IuIIh  of  lading,  "these  dm  i 
•*  uientH  to  be  Hurrendered  to  iih  ugainMt  our  aeceptaniMs  " 
I'lKh-r  this  credit  Sentaneo  made  variimn  eonHignnu^nts  to 
MusMctt,  dniwinj?  on  Siise  and  Sibith  iji  respect  of  oath  par- 
tienhir  «onHij?nni<'nt.  On  each  dmft  there  was  u  statciiniit 
that  it  wuH  drawn  uucUm'  a  letter  of  (ledit,  an<l  was  fci  !» 
placed  to  aee»»nnt  of  tln>  particular  cimsignment  as  per  ^lii]i- 
pin>?  d»M"umcnts  therewith.  Sentance  «liscounted  all  the  l>ills 
with  the  bills  of  lading  atta<'hed,  with  the  Ihmg  Kong  iiml 
Shanghai  Hank,  showing  them  the  h'tter  of  ere<lit.  Wlun 
the  bills  arrived  in  London,  they  were  accepted  by  Susc  ami 
Sibeth,  and  the  bills  of  lading  were  delivered  to  them.  Tlie 
tea  was  warehoused  on  aiTival,  and  tht'  freight  was  paid  liv 
Sn.se  and  Sibeth  and  debited  to  Miis.sett  in  their  account  with 
him.  As  the  tea  was  sold  from  day  to  day,  Mnssett  smt  a 
ehe(iu(>  for  the  amount  sold  to  Suse  and  Sibeth,  who  pive 
;Mnssett  a  delivery  order.  Mnssett  did  not,  when  payiiii;  his 
cheque,  state  that  it  was  against  any  particular  aceeptaiico  of 
Stise  and  Sibeth's.  Suse  and  Sibeth  became  insolvent,  and 
at  that  time  part  of  the  tea  ha<l  been  sold  and  part  reniiiiiicd 
in  the  Avarehous*'.  The  Court  of  Appeal  held  that  Seutame 
was  entitled  to  have  the  nnsold  tea  a])propriatcd  to  the  drafts, 
but  not  the  proceeds  (tf  that  which  hud  been  sold.  And 
further,  that  the  bill  ludders  had  no  rights  against  the  itimmIs. 
but  were  mere  creditoi-s  («). 

Secondly  :  The  a.ssignment  of  an  equitable  interest. 

In  the  leading  case  of  Hum  v.  Curnillio  (/>).  in  18.i'.',  tlio 
facts  are  set  out  so  pei-spicuously  in  the  judgment  ot  JiWd 
Cotteidiam,  L.  V.,  that  the  judjjment  is  given  verbatim. 
"  Fortunuto,  who  can-ied  on  business  at  Liverpool,  hail  betu 


(«)  See  further  on  this  »Hl>ject.  In  re  I'uii/'b  Patmt  FrlM  Co.,  1  t'h.  I».  IWl 
JuliHiiii  V.  /lolmrtu,  10  rh.  Ap.  o<»-). 

(/<)    lliini  V.  ('iirr>il/w.  4  My.  t  'i.  (i»(l.    Se*  rtlso  AlexdH-ltr  v.  Sfriufinrilf,  'IWi.-- 
Com.  C'n8.  'iOH. 


(H.  IV.] 
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•tW  till.  «o  ,l,„w„,  ho  ..„,lv.     I,.   «      ■  """"""  "' 

'Midi  bills,  and   the  oth,.,>,  th.-v  1....I       •    ■     "^J  *-' *'"«  ^'"'f 

•iiwlumt..  ,vrilal„J|,,,„  i„  ...  „,  .  ''""•  i»-'.  "■.|iiv»i. 

■■I««'>',\  „f  „„  ..,,,m„li,„  v,,!,,,.  „    ,1"  I'l  '        '■'"'• 

■■■"Ui...c...m,l  will  write  ,„  M.  Jlo„„    'f,  7,,'''  'T"' 
■tlir    Ithof  ADril    lK-»o   1  "■  "<•).'".  ilated 

■■'■.iio.™:Jih  ;  tl  '■'■'"T ""; •"'•"^•'™»  "■ '" 

■■•Hum  ami  ,,  ""'."f"'-''"'  "'"i  '""de  ,m„„i«  ,„  ,(,».,■« 
■  ■  »l.ich  ,Lht  "  J,r  „  ?•     ['■■      "''"■■'•■'■.  ""  llH- property 

■■;'--^'..iu:":!,;t  ;";:"•',;:'•''•■'; " 

•Messrs,  l^uiT,   ,,if^_     ...       '        -^  '  '*"•   Ji<'S'>   nit()nn«( 

:p«ion,  .ha.  ho  w:7:et.:'::h":3:v\i'" 

"  On  the  -SOth  of  Juup   l  Kon  ♦!  ,     . 

01  Juue,  ISJJ,  the  goods  in  question  weiv 
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"  accf)rcliiigly  delivered  over  by  Mr.  Rego  to  Mr.  Vogel<  r. 
'*  and  were  afterwards  sold  by  Iiini,  but  did  not  prodiuo 
"  sufficient  to  meet  the  bills  which  Messrs,  Burn  had  >.. 
"  indorsed ;  but.  after  applying  such  proceeds,  they  remaiiK  il 
"  creditors  of  Fortunate,  upon  that  account,  to  a  eonsideraLlc 
"  amount. 

"On  the  2;{rd  of  June,  1821>,  a  commission  ox  bankriiiit 
"issued  against  Fortunato ;  and  he  was  found  bankriiiit 
"  upon  an  act  of  bankruptcy  of  the  23rd  of  May  jiro- 
"  ceding  .  .  . 

"It  was  admitted  that  there  was  not  a  possibility  of 
"  informing  Mr.  Rego  of  the  letter  of  the  9th  of  April, 
"  1820,  before  the  act  of  bankruptcy  on  the  23rd  of  May. 

"  The  result  of  this  state  of  facts,  which  I  have  taken  from 
"  the  admissions,  is  that  Fortunato,  being  under  peciiniarv 
"  obligations  to  the  plaintiffs,  and  having  projjerty  in  tlif 
"  hands  of  Rego,  his  agent,  promised  and  agreed  to  ajtply 
"  such  property,  or  a  sufficient  part  of  it,  to  the  discharge  of 
"  such  liability,  and  sent  directions  to  Rego  for  that  purpose. 
"  but  became  bankrupt  before  such  instructions  did  or  could 
"  have  reached  Hego ;  and  the  question  is,  whether  such 
"  promise  and  agreement  did  not  give  to  the  plaintiffs  a  rij,'Iit 
"  in  equity  to  have  such  property  so  applied,  notwith- 
"  standing  the  intermediate  bankruptcy  of  F'ortunato ;  and 
"  the  inquiry  is,  first,  whether  the  plaintiffs  acquired  any  such 
"  right  against  Fortunato :  secondly,  if  they  did,  whether 
"  such  right  can  be  enforced  against  his  assignees?  .  .  . 

"  In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon 
"  a  third  person  having  funds  of  the  debtor,  to  pay  the 
"  creditor  out  of  such  funds,  is  a  binding  equitable  assisrn- 
"ment  of  so  much  of  the  fund.  .  .  .  Here  there  is  an 
"  existing  fund  in  an  agent's  hand,  and  there  is  a  distinct 
"  contract  to  discharge  the  liability  out  of  that  fund,  and  to 
"  give  directions  for  that  puqiose.  I  think,  therefore,  that 
"  the  letters  of  the  dth  and  9th  of  April,  1829,  amounted  to 
'  ■  an  equitable  assignnu'ut  of  the  funds  in  the  hands  of  Rego ; 
"  and,  if  so,  how  can  the  subseqtient  bankruptcy  in  June. 
"  upon  an  act  of  bankruptcy  in  May,  destroy  the  effect  of 
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•"  ^^J  ,-...,...   ,...;kk8TS  AX1>  a,ssiuxmkxt.s.  3,9 

"  snch  equitable  assignment  '•'     Th,.  ,  ^    • 

"tlK-  assignees  .as  ^..,a    h-   1^  JT""^  "' ^'"^  ^'"-'^  ''^ 

''sonu.  provision  in  the  bank^^^^^^^^^  'T  "''"'''  ""^'"^ 

"•  •  .  I  -Uherefons    fo       0^^^^^^^^ 

'•frood  title,  in  eqnitv    to  thl         /         '"^  plaintiffs  had  a 

In   //0.//V/.-  V.    <;„mh-/l  {h)    iji    IS  10 
paiiies  owed  money  to   t),o  ',i  *     i     ' '  ^^"•""  railway  com- 

won.  the  plaintifli.     Tlu.  d^  ,1,?        ,""■"'  '"'"'"■'"•  »*» 

'»}■  .agreement   pmved    bel»-o,.„    ,1„.   'r' '''■""'«»>  ""■■  «s 
l'l»'"W'^-     Lord  r„„„,hfe  "7".,"'      Womla,,,,    .„„,    „„. 

■•»-,,„,„  ,h„  g„„,„,,„„  ;'i';,,„"  ,7"'.'»  ''"S""!-  ... 
■■P"«.i.  »-i,o  ha»  „„  i„to,-i.,t    1,;  ■""""■">■  8'v<-..  to  a 

■■™«».i.utc.  a,.  e,„UauVUg  L    Ta 'al"  ""■  "'"  "' 
™  tho  following  „a„e  ,|,.,  .i,,..,,.         .  •  "  '""""■''  <"" 

'")  «ee  t.lso  Afafrn'm  v.  Sr,^/  i„  is4Q  •*  xt        7^ 

I    :-.  .-'0  Jteav.   oSH;   //«/.„// V    <'^  J'"*"  "i  ^-  -'»  '  ^'"'-'^  v.  /.„/,/„„.,.  i,. 

'^)  l''.^'e  337.  •  **-''  =  ""  "PP-  1  I^«  «•  M.  .t  O.  7«3 

('')  //'./(>•/.•  V. 


r/n,,,/,.//,  1  j)p  Q   ^   ^ 
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plaintiffs,  '•  My  instructions  aro  to  pay  the  money  to  you  lo 
''soon  as  1  jj;ot  it,"  There  was  no  contraet  between  tin. 
(lefendunt  and  the  plaintiff,  and  there  was  no  reason  why  the 
defendant  should  not  withdraw  his  instructions. 

In  lliini  V.  Cttrnilhn  («),  Fortunato's  own  letter  stated  that 
he  had  made  a  promise  to  liurn  and  Co, 

The  case  of  Hfxiiy  v.  7>;v'.s.svr  (//),  in  the  House  of  Lords,  in 
1859,  was  one  of  some  complication.  The  same  cargoes  Imil 
been  assiijned  in  equity  to  both  the  plaintiffs  and  tlic 
defendant,  and  the  real  question  was  Avhether  the  phiiiititts 
at  the  date  of  the  assignment  to  them  had  uotict"  of  tlic 
assignment  to  the  defendant. 

Dresser,  of  Jjondon,  had  contracted  with  Xorrbom,  a  tiiiilx  r 
merchant  in  Sweden,  to  sell  three  cargoes  of  timber  Avlii(  h 
Xorrbom  was  to  consign  to  him  from  8wed(m,  Xonlidni 
wrote  to  iJresser,  saying  he  had  received  two  charter  puitic^ 
for  two  of  the  cargoes  and  hoped  to  get  the  third,  aud  that 
the  cargoes  would  have  to  be  paid  for  shortly,  aiul  askcil 
leave  to  draw  on  ])resser  for  1,000/,  To  this  Dresser 
assented,  and  Norrbom  then  wrote  enclosing  copies  of  cliiutii 
parties  of  two  vessels,  the  I'cirnc  and  the  ('lin'stiann  m 
board  of  which  two  of  the  cargoes  were  afterwards  shipped). 
and  saying  that  he  had  authorized  a  Mr.  Frestadius  to  dni'v 
on  him  for  -JOO/,  Dresser  accepted  Frestadius'  draft  f(»r  KM)/. 
and  paid  it  at  maturity,  and  he  subsequently  accepted  and 
paid  another  of  Frestadius'  drafts  for  500/.  On  tlu'  21itli 
September.  Xorrbom  again  wrote  to  Dresser  stating  that  lie 
expected  to  receive  by  the  next  post  the  bills  of  lading  it 
the  Viniii'  and  Cliristiaiio,  and  that  the  captains  of  two  "tlitr 
vessels  woidd  complete  their  loadings  next  week,  and  that  in 
a  few  posts  he  would  send  the  shipping  dociuuents  of  all  foiii 
cargoes. 

On  the  24th  October,  Hoare  and  Co.,  the  plaintiffs 
received  a  letter  from  Norrbom,  in  which  they  were  rniuosted 
bv  him  to  deliver   to   Dresser  the    charter  parties   <>f  tin 


(«)  Bun,  V.  <'(iiralh,>,  -J  My.  &  Cr.  690. 

(/-)  IfMtre  V.  Drfsttr,  28  L.  J.  Ch.  611  ;  7  II.  L.  290. 
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r,/y/<^  and  C/,nsf,\,„„  and  hilk  nf  i..  i- 

anrpt  a  draft  „f  1  319/  ,„,„  ,  , "  "»  l>rfm-r  »li„„|,! 
a.kn.„vledg„u.„,  „,„,  N„  t  ™: r ■''': '""'  .^'"'"M  .-.k-  a„ 
M  .vs,«,K     ri,,.  |,.,ta.   .,        r     "■'■''■"'"■'I  '"»  t.',„traot  in 

troiii  AoiTliMii  t.,  Hoar,,  n,,!  (V  '        '    '^'"«  l'''ter 

wl».  «■„»  H,„„,.',  a....m   „l!,. ,  •  7,  """"  "'"'"«'■  Kl,.m.,„, 

X...ri,.,„',  „„„,„„■,,  ,„"  .  ;,  ,.:J'  ; '  «•  7".  -vf-rring  .„ 
•■  knowing-  ]>r,.,«,:  „„,,  (.„,'",  '"  ''™'>-  f"  l.«'"".,  fl.af, 
■■  l««ta(od  to  as.,un.  M-  F,t  ,  ,  ?''*'  8°"'"'  '  ''•'«  "<>< 
"  l-..o..r    In-.,     draft  '    t*'  i:  """  ^■•'."  "'"  >'™-P".v 

-»;..ndC.o.„ad„...od...X^':— ttLt 

'!"• -d  to  accept  the  d,- ft         /'«■«■■•"«  anuo.yod  and 

*..»«.•  one,  a.  t  fe  ea  „„  ",  ;^■;''^''^  ^""''''^^  "-  » 
».*  advances  ,o  X„  -b  tan^  Tottf "'  ""'Vr  ■"■ ''"" 
» '"iiidle.   Iloa,,.  „„,!  f.„  ,  '  '"■'"'  "»''  """  ■'  "as 

l»..n,  the  lettera".  ,  ,    rtlrr  °  "'■'■^"'•■:  ""  '"«  ■^^"'. 
I-'  Slid  2  o'clock    i„  which    I,        .  "■  '■"■"■'™'  '«•'"'•" 

"'»  "ii  rtieh  H  e  bi  .  ot  ,  r^'  '"""^  '■-M>lioWy  the  cou.li- 

i  ke«hcd  to,ee   he^^  J,'*:'  «".-  af,e„,oon  wrote  that 

i  i'  i-  .lid  not  aec   ,t  , t      1       T  "",''  ""■"''  "■'""'  <''"" 

W«-nt»,  and  on      e  f    th  d,  Tf    "  ""'  f""'  '"''■"■"- 

«;■■;» '»  him  on  the  afternoon  :  t  e  .4,h""\::'  '':  "'■'"•""" 

I "'  <- -me  day  they  ,vr„te  to  F™  a^  ,s   "  VV      '  """""""S 

''i"""  d.ie   nroteetion"  ..,  i  ,  '     ^"  "'>"' give  your 

|""'V     FreStad  ,  '    draf°r  «.r  "' J'"  ''■"'"■  ""'  -"'<• 
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Pressor  either  to  p:ivo  his  n(!knowl('(l*;Tnpnts  or  to  take  l.acl^ 
his  aoooptaiifo  and  roturn  the  bills  of  ladinj;. 

It  was  arj^iu'd  for  Dresser  that  there  had  been  an  ecpiituMt 
assifinnient  to  him  of  the  cargoes  of  the  I'm'iir  niil 
Chiistl'iun  and  then  when  Hoare  and  Co.  came  und.r  i 
liability  in  respect  of  tlie  bills  of  lading  for  those  cargoes  tli;ii 
they  had  notice  of  Dresser's  prior  ecpiitable  title.  'I'lio  -as, 
really  turned  on  the  second  point,  the  House  of  TiOrds  li.iiin 
of  opinion  that  Hoare  and  Co.  had  not  notice  of  Dnsscv'- 
claim,  even  assuming  it  to  have  existed,  but  the  ohm-  !> 
important,  as  showing  what  the  Judges  considered  fo  !« 
an  equitable  assignment.  Lord  Chelmsford,  Jj.  C.,  said, 
"  When  the  1  >)•«■»<'  and  Christimui  were  laden  with  timlici 
"  expressly  for  the  purpose  of  satisfying  the  contracts  wliidi 
"  had  been  entered  into  on  account  of  Norrbom  for  the  siipiily 
"  of  exact  qiuuitities  shipped  for  Bristol  and  for  LoikIhh, 
"  Dresser  had  an  equitable  title  to  the  property  in  tlirx 
"  cargoes  which  he  could  enforce  against  Xorrbom,  or  aj^aiiist 
"  any  other  person  claiming  from  Norrbom  with  no  l)ott(i 
"  title  than  he  possessed." 

"  And,"  said  Lord  Wensleydale,  "  I  take  it  to  be  pcrfectlv 
"  clear  that  in  order  to  create  an  ecpiitable  assignment  tli.' 
"  obligati(m  must  be  to  deliver  a  particular  chattel,  not  \» 
"  deliver  any  chattel.  .  .  .  But  in  tliis  case,  though  tli.' 
"  contract  was,  I  think,  uncertain  till  the  29th  Septcinlior. 
"  there  was  a  positive  engagement  that  the  bill  of  ladiiii; 
"  of  these  two  cargoes  which  had  been  put  on  \mm 
"  the  ]Wair  and  Chrintiaua  should  be  transferred  to  Dnssr, 
"■  and  though  Dresser  refused  to  accept  the  particiilin 
"  bill  that  was  drawn  upon  him,  I  think  it  may  be  will 
"  considered  as  an  appropriation  of  those  two  cargoes  to  liim. 
"  which  would  constitute  an  equitable  lien  on  them  in  !ii^ 

"  favour." 

In  Frith  v.  Forh's  {a),  in  1862,  which  has  been  eoiisiacivil 
at  greater  length,  ante,  page  301,  there  was  an  assigmuent^f 
the   debt,    but   the   pinch  was,  was  it   assigned  free  from 


t". 


)  Frith  V.  Forbes,  31  L.  J.  CL.  79;5 ;  4  De  O.  V  &  J.  HlO. 
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-i;nfi;;«  ?     For  the  <lotonnina(ion  of  this  point  th 

"Tho  bills  .   .  .  ,efer  to    1^!       '  '""'  '"  ^'""^  ^''V  : 

•■  tl.ink,  as  orders  by  Lle.nTT''" """/'''  ""^^  "P^^'^^''   I 
'•l'=^vtlu.bills,.utof\h  sf  IT  '"  ^'^'"^"^  «"'^  <'-'to 

•  ot  the  bills  by  theVlai;  irZ'r"'"  ""^.  ^'""  P'-'-»^-»t 
and  Co.  of  th,io  ord.,v'  !  H  '\'/'""""""--"ti'>n  to  Forb.s 
'l'''.t  which  .as  o.i^t!v!^^:^'''''lr'^''-'^''^>ith 


aa....t.hieh.aso.ingt:i.Sr''S 
th.ii  becuino  insolvonf      v ^,'^.    ,    /'»"»  i^oibc 


■«•       JJcL'bif 


;'s 


th.n  becuino  insolvent.     Xow  this  b,.;,. , '""'''■     '*'"""' 

->'t,  the  assignor  could  oni;a  si^,U  ^k"  ?"''''^  "^'^'^" 
aft-tin.  it,  and  it  M-as  ar.^ue  S  .  V  ^'f  to  any  e.juiti., 
^Muitios  u-as  his  lien  over  The  *r  ^^^''  ^''^^  •"•^'  ^t'  ^iu'se 
.onend  indebtedness  to  h  n.  Ttt  "r'T ^  ''  ''^'"'^^^ 
ll'at  Forbes,  by  accentin..      '  '  ■^^"''^^  "^"^^'^'^^^  ^'^'I<1 

F»«-«l»,  and  tlieiefore  c„ul,l  „„,  „  '"'''  "">*■ 

1.  "ms.  not  be  f„,.g„,,,",  at  ,,:""■'''"'•'■'''■ 
•■■"■i  ti.at  it  „,«  „  cai  „r  "  „  t,      \     "  "■'" "  l"^^""'""'  »™. 
»s™.,  »nd  not  tin,    „:  „  ST  """'''"'"«  «"»''»  '"  '"» 

«S"»  conW  not  bo  in  a  bem"  jS  ""«''">  """  '"' 

■  «le  ..f  future  good        c  I       "/"''"*  '"  '^''•*'  "  I™*'" 

'le'i!!";:  ^belntrt^r.  "'  '™»'"^  Wopriatin, 
ife  I'nvo,-  under  a  eeuoo  '""*'"°"  °'  """"  '*  '"ken  b, 
•"  ""  i."vor;  b" ,  i  bv  L':  T"'  ""  '*'  '"■"''"'>■  I'-*» 
'l«ril>«l  as  o  be  i  en  i  ed  T'  "'  '"'"  "'"  S""*  "«  - 
"«-ini.uble  inti  tt  hi"  *''"'"'"!''■"«-  kv  the  seller, 
»"-"'  of  snob  ar^niaTti™  "  ""'■""  '"  "'»  '''•'-  f"'"  -"o 

"^  """  "'  ^»'™"'  -  ^"«"*"  (■•).  in  tbo  U„u.,e  of 


'     '■■"•"'■•''-'■""•=»I-'-Ch.,.n>0,O..B.,„,. 
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Lords  in  1862,  Tuylor,  who  was  the  occupier  of   a  mill, 

covenanted  that  he  would  assign  to  Hoh-oj'd,  his  landlord,  all 

machinery  which  might  thereafter  be  brought  by  hiui  (Ta\  Im  i 

into  the  mill.     The  sheriff  seized  the  machinery  which  Taylui 

had  so  brought   in,  and    Holroyd    claimed  it  as  e(iuit;il.l." 

assignee.    The  House    )f  Lords  held  that  he  was  entitled  to  it. 

Lord  Westbury  said,   " .    .    .    It  is  quite  true  that  a  (l.-..) 

"  which    professes    to    convey    property   which   is   not  in 

"  existence  at  the  time  is,  as  a  conveyance,  voi«l  at  law. 

"  simply  because  there  is  nothing  to  convey.     So  in  e(iuity  ii 

"  contract  which  engages  to  transfer  property  which  is  nut  in 

''  existence,  cannot  operate  as  an  immediate  alienation  iiuri'lv 

"  because  there  is  nothing  to  transfer.     Hut  if  a  vendor  w 

"  mortgagor   agrees  to  sell  or  mortgage   property  real  (,i 

"  personal  of  which  he  is  not   possessed  at  the  time,  ami 

"  he  receives  consideration  for  the  contract  and  aftorwanl; 

"  becomes  possessed  of  property  answering  the  description  in 

"  the  contract,  there  is  no  doubt  that  a  Court  of  eqiiity  wouli 

"  compel  him  to  perform  the  contract,  and  that  the  contnid 

"  would  in   equity  tninsfer    the   beneficial  interest  to  tin 

"  mortgagee  immediately   on  the  property  being  acquired 

"  This  of  course  assumes  that  the  supposed  contract  is  mieofth 

"  class  of  which   a   Court  of  apiitij  would  decree  the  .s/jrw 

'*  performance.  ...  It  follows  that,  immediately  on  the  \m 

♦'  machinery  and  effects  being  fixed  or  placed  in  the  mill 

"  they  became  subject  to  the  operation  of  the  contract,  am 

"  passed  in  equity  to  the  mortgagees,  to  whom  Taylor  vw 

"  bound  to  make   a   legal   conveyance,  and  for  whom  Ik 

"  in    the    meantime,  was    a    trustee   of    the    property  n 

"  question  "  (<i). 

In  Colhier  v.  haacs  {h),  in  1881,  the  plaintiff  by  bill  ^>\ 
sale  assigned  for  value  to  the  defendant,  a  creditor,  certaii 
specified  chattels  at  his.  the  debtor's,  place  of  business,  -ami 
"  all  other  chattels  which  might  be  or  at  any  time  thereaftti 
"  be   brought    thereon    in    addition   to   or  in   substitution 


(a)  See  also  Mogi)  v.  Baker,  in  1838,  3  M.  &  "SV.  195. 

(//)  Vollyer  v.  Imavs  (1881),  51  L.  J.  Ch.  14  ;  19  Ch.  D.  342. 
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"  therc'fif."     The  DlnJufiff  i 
T..0  ..oten,l„„,  ..t^        ",t V,'    Z  1  ""It  "''""  "'"  '"•'■""«- 
.l.e  Mil  of  ,„|,,  Iwa  .„,..  J  ™    l„  •''"'"'"•  "•''"■  "'"''•'• 

sal...  bu,  „!,„  ,h„  ,..h"     ,™M.    ,.         "''"'"'"  "■  "'"  '""  "' 

«,mmUlm(,eI,,„„h,'  fi'  "'"  TT""""  "'  """">»■- 
'■■  "  »"'rac,  to  1':  t,  Vrl  "'''•"'""'''''^■•'  "•"-Iv 
i..™.™:  a  .iability  p  ov  le  i,  Tj' k'' T'""''  "■«  "»'«- 
»hiol.  he  w,„  roIoL ',1  ^  1'  „  :  ^t'T''  "'"'  "■""■ 
.ou,..,,uently  the  ..feer-accdre,!     '     ,       '^'f  ""«•'.  »'"l  that 

i..he,™Ht.,...,,e.r«r:/:;;r;:^:;-'^^^ 

■■F"F.ty  -vUioh  i.  t„  e„.„  taoTxltence  ■:  the  f  t°  "'"*' 
"rteattha,  come  iuto  existence  ,aZ  l  V  "''' ""'^ 
■■lli«t  which  ou..l,t  to  Iw,  ,l„,„.  ,'">"">•  •'«"'■"«  u.  doni! 

■•a...'   the   contL       0    a^;     '"h:"\"''''''  "'"'  ""■'"■"•'■. 

'■»«..-,.  Hape..rr,.  jrair "  ?"""? 

■  all  such  ren  estate  as  Ilia  fnfl,,,..  .  ,,,"""'  ■  ■  ■  to  settle 
■•l.u.po.ts„„t„all,  t/^M'Z^T  '"',"  '''  '""'  "'• 
•  the  effect  is  the  same      ft  ;  '  °"  '"'°''  ''<»'>  ■"""to, 

■  -rill  bind  the  Zm  tl  e  at?  °T"""  '"'•  ™'"^  ^■'»'^^' 

-b..,„,e  „ssig„,„e.t,  ;Mt^:::4/:;:rr: '" "'™ 

t-J  assign  until  the  contract  -itt.nl.i  ^'""""'"^ 

;*"<!  if  .hen  the,  co,„e  irXt^tu^'wfor tf  «"'*■ 
takes  possess  on,  the  leinl  „.,„,„        ,  ■  '""  graatce 

™l..„t  notice  rf     ,e  Sn  e!l     ""'  .'""''■^  »  «»  goods. 
I«.»eveste,t  in  anl:  „,  ^  S'  ^■'^■'""•"';  '"•"-'• 

•"'".-.OMnired  chattels  Co,  pS  i, ,!        '"  """"'■■''  '"  "'» 
!*;»";.■  thereof,  both  at  ^:^V^';^,  '""  ^™°- 
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tmaiii  .liscusMPil,  tlH'  facts  thorc  bciny;  tlmt  the  t.'i.ant  -t  ;, 
farm  ansigiiea  l.V  bill  "^  «"le  to  tho  plaintiff  his  st(Mk-in-t,;Ml.. 
and  effects  on  the  farm,  together  with  all  the  growing  mi,4 
other  crops  "which  at  anytime  tlunvafter  slumM  l.e  m  n, 
»  al)(mt  tho  same  or  any  other  premises"  of  the  tenant,  and 
it  was  held  by  the  Court  of  Appeal  that  tho  (lesenptmn  m 
the  bill  of  sale  of  the  future  crops  on  the  farm  was  sutHc.  ntlv 
specific  to  make  a  valid  assignment  of  them  in  eciuity. 

The  next  case  on  the  subject  was  /»  rr  Chnh;  CoomL  v. 

Carter  {a),  in  1887,  where  a  mortgagor  by  deed  had  assimi..! 

to  the  mortgagee  all  his  household  goods  and  farming  >tnrk. 

and  "  also  all  moneys  of  or  to  which  he  then  was  <.r  ini.Jit 

"  during  the  security  become  entitled,  under  any  M>ttl(Mn.  nt, 

"  will,  or  other  document,  either  in  his  own  right,  or  iis  \h 

"  devisee,  legatee,  or  next  of  kin  of  any  person  ; »  mu\  als, 

all  real  and  personal  property  "  of,  in,  or  to  which  he  was  .„ 

"  during   that   security  should  become   beneficially  s.i.nl, 

"  possessed,  entitled,  or  interested,  for  any  vested,  ccmtni-.iit 

»  or  possible  estate  or  interest."     The  mortgagor  attcrwanl 

became  entitled  under  a  will  to  a  share  of  tho  personal  otat, 

of  the  testator.     It  was  held  by  tho  Court  of  App.  al  thu 

the  assignment  of  after-acquired  property  was  divisible  ;  m 

that  although  the  general  assignment  of  all  property  to  wlm.l 

the  mortgagor  might  become  entitled  might  be  too  wide  tli^ 

assignment  for  valuable  consideration  of  all  moneys  t<.  wlml 

he  should  become  entitled  under  a  will  operated  as  a  .  ..ntrac 

which  was  enforceable,  and  that  the  mortgagor's  share  of  th 

personal  estate  of  the  testator  was  accordingly  inclucled  u 

the  mortgagor's  security.  , 

In  'Imlby  v.  Official  liecciver  {b),  in  1888,  a  bill  ot  4 
assigned  all  the  book  lebts  due  and  owing,  or  which  nuu-li 
during  the  continuance  of  the  security  become  due  and  owui 
to  the  mortgagor.     It  was  held  by  the  House  ot   Lord, 


(a)  I,,  re  Clarke,  Vo^he  v.  Carter  (1«87).  56  L  J.  Ch  981 ;  36    1. 1^^ 

\h)  Tailh,  V.  Official  Receirer,  5S  L.J.  Q-K-  75;  13  f-  C.  o^-*.  ~ 

BelL,  v-Rea,!.  a  H.  &  C.  955.  and  I„  re  />'^/"«'"'';  20  Ch.  D.  .o  ,  »■ 

approving  In  re  Clark',  Coomhe  v.  Carter  (1887),  56  L.  J.  Ch.  Jsl ;  oO  .... 

348. 
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KKT»iii)5  tlif  iliTiaion  ,>F   tli..  f,„„.,    .  ,•    , 
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way  of  security  for  the  imvinent  nf  i      f      ^  ''""  ^^ 

schodulo,  which  requires  the  Z      i    u       ,      """    '"    ^^'' 

Bale.     It  is  pointed  outt.^--  *'  ''''  ^^"- ^^ 

that  tiu.  Ac  of  82llSTh""  ";'"^1''  '"'  ^'^'•'  ''•  ^•^«' 
ouly  wuh  ''  bills  of'  le  f  '  'f '•'''  ^^^  '^  !«'«'  ^^'al« 
Wnoil  l,v  the  Act  „f  187S  „,  „„,„,,  3'  ;>'"'*  »™ 
"  tnmsf.T    by    dcliverv  "    „     I  r  .  '  "'  <™"l-letc 

The  case  of  lieece  v.  n-A//,«o,".  (6),  in  lHi\'4         n^..   ,       , 
e.e  a«  „,  it  a„  attempt  was  mad     to  give  to  a  ,   ^r         " 
to  seize  after-aequired  proi,ertv  th.  V  "'''"'■'' 

to  assim,  .,n  \^"  Piopeity  the  same  efiect  a^       ove/iant 

to  assiffu  after-acquired  nronerfv  c,>  «=  ♦ 

stent  aud  limit  of  the  contract  be  mcrelv  that  1„.  . 

(«)  lk„j,uini,  on  Sale,  othftd    ^    ^ir.       ~~, ~~ — ' 

1^  AV/,  (,«88),  56  L.  J  Q   f-J-  \^.f    ^;  «'«°  /-•  r-rd  Macuughten  in  Th. 
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III  (iimti'U  V.  iiiirilmr  {ii),  in  IH(»3,  (ih'illiill,  who  \vii>  in 
ilrlit  tu  the  pliiiiititT,  hiitl  cMUtnicttMl  to  |)iin-|itiH(>  Mtin*-  \vimi| 
♦  rotn  llra'lU'V,  l>nt  Imd  iint  piiid  tlir  wlmlr  ot'  \\w  \mvv.  'W- 
wool  Was  lyin^  at  Ddiiciistcr,  on  tlio  <|rtViiiIinit's  )»r<'iiii'r,. 
In  order  to  Hcciirc  \\w  money  owiii*,'  to  tlio  plaintiff,  (Jlcdliill 
8iii«l  to  liim,  "'Jlu'rc  iK  tin*  wool  which  han  f^onc  to  I)«iinii>t(r; 
"'■  ^o  und  sell  that  wool  ;  pay  Itradh^y  tho  Imlanof  du*>  to  Inm 
"  on  siirh  wo(d,  and  kr»'[)  tlic  rcinuiiulcr  yours(dt'."  (Slidhill 
died  shortly  afterwards  'I'he  jduintiff  aeeordiiiKly  Went  \u 
Doneaster  and  demanded  possession,  Imt  was  int'ornied  hy  the 
det'eiidaiit  that  h«>  laid  been  instructed  hy  (Uedliill's  adiiiitii>. 
trator  not  to  deliv«>r  it.  The  plaintitf,  however,  hy  toiM' 
ohtained  possession,  and  sold  tlie  wool ;  he  then  paid  Mniiliiv 
the  smn  owinjr  to  him,  and  kept  the  halanee.  The  detViulaiit 
and  tlie  administrators  coinnieiuu'd  an  action  to  recovt  r  thi 
vahie  of  the  M'o(d,  and  tho  plaintiff,  havinj;  no  defence  at  law. 
suffered  judgment  to  he  entered  against  him,  and  then  tilfl 
his  hill  to  have  it  (h'clared  that  he  was  in  ecpiity  entitltil  t^ 
the  proceeds  of  llie  wool.  Stuart,  V.-(".,  held  that  then-  li;iil 
been  a  good  etpiitable  assignment.  It  is  wcn'th  noting  that 
there  was  no  evidence  in  writing  of  the  equitable  assignment. 

In  Liiiifitoii  V.  If '«*•/»(/(/<),  in  I8O0,  the  phiintitis  weic  thr 
assignees  in  bankruptcy  of  llollway.  Hart  and  Co.,  wlin  hail 
contacted  to  s(>ll  a  larg<^  number  of  railway  nU'cpers  t<i  tin- 
defendants.  The  cargoes,  as  they  arrived  from  Dant/ic,  wciv 
discharged  at  llollway,  Hart  and  Co.'s  wharf,  and  th(^  tiiiilMr, 
which  was  double  the  size  of  a  railway  sleeper,  was  sawn  in 
two,  and  then  ('elivored  at  the  >lefendant»'  wharf,  about  halt 
a  mile  distant.  The  (piestion  arose  as  to  the  last  cargo.  .''■1':; 
Hart,  who  was  one  of  the  firm  of  llollway,  Hart  and  ('».. 
called  on  the  defendants  to  ask  them  for  an  advance,  ami  at 
the  interview,  as  appeared  from  the  evidence,  an  advaiicf  i>i 
fiOO/.  was  made  to  him  on  account  of  this  hist  cargo,  lie  tkii 
absconded,  and  some  days  afterwards  the  defendants  sent  ;i 
large  number  of  men,  and,  against  the  consent  of  llollway. 


(„)  (iiiniell  V.  ll,trilvf>\  !>  Jur.  N.  S.  1220  ;  4  OitT.  H'J6. 
(//)  Lnwjtim  V    Warimj,  18  C.  B.  N.  S.  .Wo. 
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greater  tlmu  the  bills.  IJut  the  Court  allowed  the  cluiin,  on 
the  grounds  that  the  letter  was  addressed  to  the  pei-sons  whn 
should  negotiate  the  bills;  and  that  it  was  a  representatiuii 
to  such  persons  that  the  bills  would  be  paid.  The  judgiiiciit 
of  Lord  Cairns  contains  the  following  passage  (a)  : — 

"  lint  presuming  the  contract  to  have  been  at  law  a  ( oii- 
<'  tiiict  with  Dickson,  Tatham  and  Co.,  and  with  no  otlitr, 
'*  it  is  clear  that  the  contract  was  in  equity  assignable,  mid 
"that  Dickson,  Tatham  and  Co.  must  be  taken  to  liaw 
"  assigned  (if  assignment  were  needed)  to  the  Asiatic  IJiiiik- 
"  ing  Corporation,  and  to  have  been  by  the  writers  of  ttif 
"  letter  intended  to  assign  to  them  the  engagement  in  tlio 
"  letter  providing  for  the  acceptance  of  the  bills.  Gem mlly 
"  speaking,  a  chose  in  action,  assignable  only  in  equity,  imist 
"  be  assigned  subject  to  the  equities  existing  between  tlie 
"  original  parties  to  the  contract ;  but  this  is  a  rule  wliich 
"  must  yield  when  it  appears  from  the  nature  or  terms  ot  the 
''  contract  that  it  must  have  been  intended  to  be  assignable 
"  free  from  and  unaffected  by  such  equities.  The  essence  (if 
"  the  letter  is,  as  it  seems  to  me,  that  the  person  taking  hills 
"  on  the  faith  of  it  is  to  have  the  absolute  benefit  of  the 
"  undertaking  in  the  letter,  and  to  have  it  in  order  to  obtain 
"  the  acceptance  of  the  bills  which  are  negotiable  according 
"  to  their  tenor,  and  without  reference  to  any  collateral  or 
"  cross  claims.     Unless  this  is  done  the  letter  is  useless." 

The  third  and  last  question  for  consideration  is  the  rule  in 
Ex  parte  IVariiui  (h). 

Where  the  securities  are  admitted  to  have  been  deposited 
in  trust  to  meet  the  bills,  and  both  the  drawer  and  the  ac  ceptor 
of  the  bills  is  insolvent,  and  the  bills  are  in  the  hands  of  third 
parties,  then  the  difficulty  occurs  in  winding  up  the  estates, 
which  is  met  by  the  rule  in  Ex  parie  IVariiig  (b). 

The  facts  in  Ex  parte  H'ari)i(j  (/)),  which  was  decided  in 
1815,  were  that  Bracken  and  Co.,  who  were  manufacturers, 
had  an  account  with  Brickwood  and  Co.,  who  were  baukei>. 


(a)  3(5  L.  J.  Ch.  226 ;  2  Ch.  App.  397. 

{!>)  Kr  parte  Waring,  19  Yes.  Jun.  345  ;  2  Rose,  182. 
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and  drew  ou  Hiom  fr„,„  ,!,„„  ,    ,• 

had  been  iu.Ioreed  f„  ,|,i,-,I   ,1?  """  '"•'■("••""^^'■».    The  bill, 

»ulhc,e„t,  tbf  bill  h„l,|„r,  provin-  for    !  '  ' -■  """  '"" 

more  than  sufficient  the  ™1V'    ,    ,  '"1"'"'  I""""»  •  » 

of  the  .ecui-ity  (I,)      ut'T''  '°  •"•  I'""'  '»  "'«  '''■po^itor, 

*e  bill,  had  LLi\i,!;;:';\:ro:f  ;:',::■;:  t  """'"■•'" 

••Ih.  acceptances  U  the  Ck  t^""*'  "''?  ■"''  "««""■»  "-.v 
••maintain  an  «,„■„.  ulr,.  "*  ""■*  ''"l'«'».   '" 

••  ke,  that  from  '  h?  Z  If"  \rr  f "'  "'  "•'"'"'  «•"•"■' 
••  became  fustees  f„:  ^rllL  'ant''"", ,  *"   ^""^™ 

:  ™  ™,e.ne„t  with  thoinhr  s  r  :z : 

itsolvent  in  August    ZlT    J^  '    f  *™  ""''  ^'»-  ''«<^'«ne 
Wan  equity, TwJhl  .  "'"  '^"'*  "™''"'  """l  Co, 

™d  thatlqufty  Jls     't  vaTT,;"  ?W»"™W  '»  'he  bills, 

e.Ha     t:  f  Cr"''  '"  '''''  »  «™    onsi.^ting  „, 
k-i-f  at  ManefXT;         ^°'"  "att,  ea,™!on 

[«)  The  oi^der  in  />  ,^,.f^   n-     •      .  ~       ~         "^ 

"J-  ^-^''^  "  -"••^-  -  -t  out  f.n  length  i.  .  De  O.  XT.  .-  G 

t  ^  ^""'M  V.  Har,,rtn,rs,  3  De  O.  M.  &  (i.  4,.jo. 
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they  were  consigned  to  the  Shanghai  branch  of  the  firm,  wlio 
sold  the  goods,  purchased  other  goods,  and  consigned  tlicm 
back  to  the  Liverpool  branch.  The  firm  financed  these 
transactions  by  drawing  on  their  customers  for  the  price  of 
the  goods  consigned  to  China,  which  bills  were  accepted  l.y 
the  customers,  and  the  agreement  between  the  firm  and  the 
customers  was  that  the  return  consignments  purchased  in 
Shanghai  and  consigned  to  Liverpool  should  be  a  security  in 
the  hands  of  the  firm  for  the  bills  so  draAvn. 

For  the  purpose  of  getting  some  bills  so  drawn  by  the 
firm  on  one  Prescott  and  accepted  by  him,  discounted,  a 
member  of  the  firm  inf(trmed  the  manager  of  the  Livorpdol 
Banking  Company  (the  plaintiffs)  of  the  circumstances  under 
which  the  bills  were  drawn,  and  the  Liverpool  IJanking 
Company  discounted  the  bills  on  the  understanding  that  the 
return  consignments  were  to  be  a  security  for  the  payment  of 
the  bills.  Prescott  died  insolvent,  and  when  the  firm  failed 
the  liiverpool  branch  held  certain  return  consignments  in 
their  hands.  Lord  Cranworth,  L.  C,  and  Knight  l^nue 
and  Turner,  L.  JJ.,  held  that  the  holders  had  a  right  to  have 
the  proceeds  of  those  consignments  appropriated  to  meet  the 
bills.  It  is  clear  from  the  judgments  that  the  rule  in  Ex 
porte  Wtnimj  ((t)  applies  where  there  is  a  double  insolvency, 
and  is  not  to  be  restricted  to  cases  of  double  bankruptcy. 

In  the  case  of  Inman  v.  Clare  (b),  in  1858,  the  Klingondois. 
Liverpool  merchants,  usually  employed  the  Clares,  who  wore 
cotton  brokers,  to  sell  the  cotton  which  they  imported,  and. 
requiring  money  they  applied  to  the  Clares,  who,  on  having 
the  bills  of  lading  for  certain  cotton  deposited  with  them  as 
security,  accepted  Klingenders'  drafts,  and  the  drafts  wore 
discounted  with  the  plaintiff.  Both  the  Klingenders  and  the 
Clares  became  insolvent,  and  Y  ice-Chancellor  Wood  hold 
that  the  plaintiff  was  entitled  to  have  the  proceeds  of  the 
cotton  appropriated  to  meet  his  bills. 

In  In   re   Xeir   Zealand   Banking    Corporation,   Hirlde  m<l 


{a)  Exjiartf  U'wiii'i.  19  Ves.  Juii.  Mo;  'J  Rose,  182. 
(ft)  Inman  v.  Clare,  John.  7()!>. 
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/"'^"'    "',n>,^    (/,)    did    no  ,  '""r  "'"'  ^'^^  ^"J^"  i»  /■^••r 

aepositea  seU;  t^^/^rtL  ^  t^'  ^---^  ''^^ 
were  so  much  in  debt  to  them  2TX  ^'^^P^ovs,  but 

been  in  their  debt  if  the  bank!  t  ^^  '^""'''  ■'^^•"  J>"vo 
of  the  securities,  had  kont  tho  hlT'  """"'/^^'^ng  ^h^'  bills  out 
""cler  any  circumstance:  eol^^^^^^^^  -  -*^"'«"  -uld 

have  no  equity  to  have  the  ^ecLitie!  TT'  ''''''  '^"''^ 
n.ther  than  another.  In  short  i?  ^'^^^^  '"  ""-^  ^^'"^ 
have  no  equity,  the   holders   could   h«v  ''''''"''  '^•"''' 

""•eh  as  the  position  of  the  drawer  7  "'"'•  ^''''  "'"«- 
-pect  to  these  securities,  ^i^^lPV':^'''  ''^''^  ^'' 
ot  the  contract  of  deposit  it  ,«  K  •    ^"^  '"''P^*^'^**  ^^^ms 

In  the  ( 'itif  ]{ank  v    T     i-    /  *^4"'«'J  • 

Co.  had  agreed  ,„  give'  iH^,  ''''   '"  ""*""•  ^^^'^o^  ™<l 

iynaston  and  Luekie  l«amf  ff  !      '^"'""'    '"    """™"- 

K,vna.t„„  „„d  Co.,  .o  gh      „  h   '^^"*'«  "■"'  »«-l"ed  bv 
'»;h^  Mis,-  and  Lord  Ha,h  ,.1  ;  V  0  T^V""""'"" 

'■"■  -M  a  cargo  „f  „,„i,e  ,„  p.;  '•'  '*  '"  '«' '•  Home  and 
"  to  Peny,  the  defendant  ,nd    ,  ^""  ""''  ''"■  »"« 

toaebin.«ho„idbe'„1i:  '  tr  °"  ■■""  °"  ""■  ♦""■'« 

the  cargo  to  Covenfy  ami  Shil      ?'  T'^"'''     '""-^y  »«W 
I'^.llmd  Home  and  Crdfrtfw.  ^°™""->-  •™''  She,,- 

■«i  Co.  and  Perry  wero  in,ol™„.^  j T,       ™"'^''-     "»*  P"" 

Wane,,  in  CoventrVa  "d  8  inhr^.  7''  ««'«'■•  ""•»>■«  the 
""'•■lilH  and  theiC,  of  t  T'        '"'°''»  »I'P'-"P™ted  to 
court  of  Exchequer  allonod  tlieir  ,.|„i„, 


"•'•i'.  41  L.J.  Ex.  9;  L.R.  TEx.  U. 


ilk 

I 


834  EQUITABLE  IXTKRESTS    AND    ASHIONMENTS.  \Vr.  II. 

In  Ex  parte  Smorf,  In  re  /j'jW/rtn/.soH  (<r),  in  1872,  Stoplmni 

of   Havana  purchased  goods  of  Langs  of   liremcn.     Lau-* 

drew   on   Ilicliardson   of   London,  who   accepted  the    Mils. 

Stephani  sent  security  to  Richardson  to  keep  him  in  fuiuls 

to  meet   Jiangs'   drafts.     Stephani  and   Eichardson  hccuino 

insolvent,  and  Langs,  who   were   the   hohlers   of  the  hills. 

claimed  to  have  such  of  the  security  as  was  in  Richardson's 

hands  at  the  date  of  his  liquidation,  applied  to  meet  tlicir 

drafts.     The  claim  was  resisted  on  the  ground  that  SteiiliMiii 

were   not   parties   to   the  hills   and   therefore   the   rule  in 

Ex  parte   U'ariiui  (/»)  did  not  apply.     But   the   Coiirt   held 

that  it   did,  Mellish,    L.  J.,    saying   that   if   Stephani    lin.l 

drawn  on  liichardson,  had  deposited  .security  with  him.  ami 

had  endorsed  the  bills  to   Langs,  then  the  doctrine  wonM 

clearly  have  applied,  and  it  coidd  make  no  difference  tliut 

Stephani  got    Langs  to  draw  for  them.     The  same  Icaiiinl 

Judge  explained   this   case   in    Vaiajhan   v.   HaUidaij  in.  in 

1874.     He  there  said:    "In   Ex  parte  Smart  {a)  the  liold.r 

"  was  himself  the  drawer,  and  although  he  was  not  entitled 

"•  to  prove  on  the  bill  against  the  two  firms,  he  was  entitled 

''  to  prove  against  the  acceptor,  who   had  accepted  fnv  the 

"  accommodation  of  a  tirm  to  whom  the  drawer  of  the  lull 

"  had  sold  goods,  and  he  was  entitled  to  prove  for  the  same  dtdit 

"  against  that  firm  for  goods  sold  and  delivered.     There  being 

"  therefore  a  double  insolvency  and  a  double  right  of  proof,  wo 

"  thought  that  the  principle  of  Ex  parte  Wariwj  (h)  applied." 

In   Vaufihaii    v.    HaUidaij    (<•),    in    1874,    Eyder  and  (V 

trading  in  Brazil,  drew  on  Ashton,  of  Manchester,  in  favour 

of  the  plaintiff;  the  holder,  and  subsequently  purchased  bills 

and  forwarded  them  to  Ashton  to  cover  the  drafts.    IJotli 

Ryder  and  Ashton  became  insolvent,  and  Ashton  re  fused  to 

accept  the  drafts  when  presented.     The  Lords  Justices  lielJ 

that  the  rule  did  not  apply,  for  as  Ashton  had  not  accepted 

there  was  not  that  right  of  double  proof  which  is  essential. 

If  the  bills  were  appropriated  to  the  drafts,  then  as  Ashtou 


(«)  J'JxjHtrfe  Smart,  /,.  re  Richards,.,,,  42  L.  J.  Bank.  22;  8  Ch.  App.  220. 
{h)  EximrU  JVariirj,  19  Ves.  Jun.,  315;  2  Rose,  182. 
((•)   Vaui/hnn  v.  HnlliJay,  9  Ch.  App.  568. 
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iiad  not  arfoptod.  Rvdm-  1.0,1  „ 

..".■•■.■d  to  build  „  „i,  fo,  V'   1" '*"■",(«)•  ■"  1«''.  I.i"*nv 
«..•  ship  a„,I  „,„,erinl»  „.,, ,,    Z;  ^t'™'  "  "'"»  ''«™"l  <"«' 

■».  ]wo,.o  the  „„ip  «,,„  fl„i,„o;  1;  , ':;;";";  •■""' 

<»  tl'^i.-    bill,.     „    ■  ,1    '"  •"  '""f  "»  »l>il.  ni>|.>op,,ut,,l 

«-|,o,hor,ho  prop  rtv  1  1;"  I  "''*''."'"  '"•>""■'"'">■■ 
A,,.,  the  .hip  ,vn,  lid  ,^  t  °';  ""'•  "  »••■"'  "<"  a  ™- 
was  no,  „  ,J  „,  ;|,.;;™  •"•  "  ^«""-".'-  ">  ""■■•t  the  bill,;    it 

'"'■'^  l>'irt'Oe„ml'sm,ll,  Awmomi;,     I.,       i- ,    • 

«»rityto  the  aoooptors,  YWo*„        rlf  "^  "'>"'l"'l'  ■"•« 
rtich  were  acoepte  1      Tho  1?    .  "'  '"  '"""''  '''■"«» 

«-or  appoiZ       The   ,       ''"""  '"'"'"  '■"»"■>■'■>"•  and  a 

"mH.„"..me„t  mth   hi^  0,-e.litor,    „  ,!;     h''''"''^'',"'''''  "'  "» 
We  not  nartios  *o  fhi.  ,>  ^"Knoan  tonipanv, 

Ikat  the  drawer  „  ,  „„,  „  '        .,  ''"■  *-""''  '■""siflor.'d 

give  authority  to  apnronri^h"  M  „  .  ,        ■■""^"""'•■'  I"'  <Ii<l 

'  »«<ko"ty  and  sive  an    ?^  '  ■'".    ''"  "''^''"  "•™'<"  "'"' 

|''«r.  lid  no   ::;■  ,  d  '^f'-f"  «'•  -"  ""> 

™f«rml  where  both   estaterZ'       ^    \         """  ""'>'  '"' 

:"pini.:nu,,;vour'oTl„i;^t".;;:.r:-:'''-''""': 
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"  to  no  jurisdiction  and  cannot  be  compelled  to  submit  his 
"  rights  to  any  Court  ...  in  nij'  opinion  the  rule  cannot  lie 
''  extended  to  a  case  where  there  is  a  party  whose  estate  is 
"  not  under  administration." 

The  rule  in  Ex  pmie  U'diinij  (a)  was  further  considered 
in  the  cases  in  the  note  (h). 

The  nile  in  Ex  parte    Wariuff  {a)  is  not  applied  in  the 
distribution  of  insolvent  estates  in  Scotland.    This  was  deci.lcd 
by  the  Hoxise  of  Lords  in   1882   in  the  case  of  the  //«//.(/ 
liauk  ofScothind  v.  Conmercml  Bunk  of  Scotland  (c).    Eaiiisay 
was  in  the  habit  of  sending  yarn  to  Saunders  to  be  spun,  and 
it  was  agreed  that  Saundei-s  should  hold  the  yarn  as  security 
for  his  acceptances  of  Ramsay's  drafts,     lioth  became  bank- 
rupt, and  the  Royal  Bank,  as  holders  of  the  bills,  claimed  h> 
have  the   estate   of   Saunders   administered,  as  it  certainly 
would  have  been  in  England,  according  to  the  rule  in  /:.- 
parte  Waring  (a).      But  the  C^ourt  held  that  that  rule  was 
not  the  law  of  Scotland,  and  followed  the  system  of  dividing 
the  assets  adopted  there,  which  seems  to  be  a  more  eqnitahlt- 
one.     That  system  may  be  most  easily  seen  from  the  tigures 
themselves.      The  whole  of  the  claims  on  Saunders'  estate 
amounted  to  40,000/.,  of  which  24,000/.  were  general  creditors. 
and  16,000/.  were  bill-holders.     The  assets  were  9,000/.,  awl 
the   securities    4,000/.      In  dividing  the  estate  the  '.),Oli:". 
were  divided  rateably,  the  bill-holders  taking  sixteen-fortieths 
viz.,  3,600/.     The  general  estate  was  then  indenuiitied  out  ni 
the 'securities,  that  is  to  say,  the  amount  paid  to  the  lioldei's. 
viz.,  3.600/.,  was  taken  out  of  the  seci.rities  and  put  into  tlie 
general  estate.     This  sum   was  now   divided  rateably,  tlie 
holders  again  getting  sixteen-fortieths  of  it,  viz.,  about  1.4U0/. 
The  rest  of  the  security  was  now  used  as  far  as  it  woidd  p> 
to  replace  the  1,400/.  taken  by  the  holders,  and  was  thm 
exhausted,  but  if  it  had  been  larger  this  process  of  replace 


(„)  AV  }.art.  mm,,;,,  19  Ves.  Jun.  345  ;  2  Rose,  1S2. 

(b)  BaLr  V.  Jo/.««.»»,in  1871,40  L.  J.  Ch.  TUO;  o  E.  &  I.  Ap,-.  l-,,  Ar 
J-i  Vewh„r.t,n.  1873,42  L.  J.  Bank.  87;  8  Ch.  App.  »f  =/" /^ /'"";;' ' 
'na„ki,.j  Co.,  in  1874,  44  L.  J.  Ch.  97  and  494  ;  L.  K.  19  Eq.  1  ;  10  Ch.  Apf. 
198;  Loder'8ra8e,Ti.K.  6Eq.  491.  ,     ,      ,..       ,,    .,,. 

(r)  Boyal  linuk  „/ SrMaiid  v.  fommenial  Hank  of  SroUaiol,  ,  App.  *  a.  iw. 


(u.  IV.] 
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a...vM"..g,  for  H»\al,,r'oltl  .  "r    "^  'I'"-  •'"""••>•  '' 
».n,rtW„g  „,„„;„;        „,;,,"'"^  '?  "'"I".  '""1  if  .Lor.  „■„» 

i;:...d„,  back  .„  .he^,„,::,f ,:,,:'•  ;v™"'f  '-■•■  '-«■■. 

or.,ii.„.,  „..  o„.i.,„.,;  '  „t,,  ";;■!' ;« >*h ,,,.  ,„,„„, 

ty  amoum  paid  .„    |,„  t,  ',  .  !""^'  ""■"■  '""d  '» 

■".1  of  the  »ocari.y  ""  '"''"  "''""''l  ''"vo  bfou  j,aM 


I 


l^ART  III. 

Of   T.iK   SKLLKR'S    RIGHTS. 


C'lIAPTEK  I. 

SfOPPAOI.;    IN   THAXSITU  :    ITS  ORI<-iv       , 

TO    ONE    WHO    STANDS     IN     TH^     sn^vn   """'  '''''''^^" 

-'"  -o .  .HO.V  OH  pIIaT;;  rLr  "'•"'^' 

Po-^i^ion  that   „,   ,  sJ:':^r^^:^^-^oritiesfortko 
passes,     liut,  as  has  boon  al  -oadt  I  "  ^'^^^   ^''"P^^^y 

it  -  not  an  ahsohUe  anc  t^Z^^^  "^'^^'  ^"^""^^^'^^ 
f^nsforrod  :  the  proportv Lss?/    f        ^^"^  ^''^P^'-^^'  «^at  is 
lights.  ^  '^'''^  P'^^^^'^  «"bject  to  the  unpaid  seller's 

And  this  brinffs  im  tn  *u 

»»po,t,at  .,bj4  of  Xtrz;"'':? "'  *°  ''"s^""  "-"I 

I«  «  to  bo  ob^on-cl    ,h  1 1,       ■""'  '""'■'■'*  "Sita- 
person  who  has  thopr„port,;°"  "»:■"•'«''  l»-"l»«Hon  the 
»««rilj-,  ,ho  lega  £Z^J"      '"V"™"AvV,  but  not 

A»l,  in  genomUo  wh   la.  ,1^"'""°''  "'  "'™' 
«trol  over  tbera,  though  in  roiit  7  ^?'»«-  »'  !«•  L 

^>J1,  »  the  holder  ought  o  „C  2      °.^  *■''  '"'*''"™«  ^ 
'""'g  in  point  of  law  in  Z  ^„    '        *'""''  ""^  considered  as 
,  -ke*..  the  owner    ?*Ihrr°-  '"^P-P*'"--  -d 
"Stound  remedies  whieh  hew    >i T""  ■'""'  ""  «"«  kg"! 
'»  k'»  o™  .etual  polttn  „r™"ft  f"™  "  *»  «»«'»  »■- 
;"*»''  "I'  i»  »  rule  of  °aw  'C  tV   """"  *°"''"'™"j'  «" 
•■*ttels  draws  to  it  the  pZeX  'Xr^'*'  '"  ^''°'"' 


(a)  2  Saunders,  89,  n. 
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[Rr.  Ill 


From  this  it  follows  that  the  buyer  has  a  prim,)  f,u-ie  ri-ht 
to  the  possession  of  the  goods;  but  it  is  no  more  than  u 
primA  facie  right  to  the  possession.    The  parties  may,  by  th. 
terns  of  their  agreement,  bargain  that  the  right  of  proiMity 
shall  vest  in   the  buyer  forthwith,  but   that  the  riKht  ot 
possession  shall  remain  with  the  seller  until  the  fuminunt  .,t 
any  conditions  they  please,  and  if  there  is  nothnig  in  tli. 
circumstunces  to  show  a  contrary  intention,  the  parties  mv 
presumed  to  intend  to  make  the  payment  of  the  pnc  .  .n- 
temporaneous  with  the  delivery  of  the   p.,8se8si.m(<M.      it. 
therefore,  nothing  be  said  in  the  agreement  about  the  tim.' 
„f  delivery  or  payment,  the  construction  put  by  the  law  upmi 
the  agreement  is,  that  the  seller  shrill  deliver  the  goods  ui-oii 
payment   of   the  price,  and  the  buyer  shall  pay  the  i-nc 
upon  receiving  the  goods,  and  either  party  may  at  a  rea>ui,- 
able  time  call  upon  the  other  to  fulfil  his  part  of  the  bai-uiu. 
provided  he  is  ready  to  fulfil  his  own,  but  not  otherwise;  >o 
that  neither  the  seller  can  maintain  any  action  against  \\w 
buyer  for  the  price  without  showing  a  readiness  todeliv.rtli> 
goods,  nor  the  buyer  maintain  any  action  fomided  on  tli. 
right  of  possession  without  showing  a  readiness  to  pay  tin 
price       But   inasmuch  as  this   proceeds  on  the  presuimd 
intention  of  the  parties  anything  in  the  agreement  wIikI 
shows  that  such  is  not  their  intention  will  alter  tlu'  cuu 
struction  and  legal  effect  of  the  agreement  (h). 

If    therefore,  there  is  express  credit  given,  and  uetluui 

said    about    the   time    of    delivery,  the  seller  is  boimd  t^ 

deliver  the  goods  in  a  reasonable  time  if  required,  but  th 

buyer  is  not  bound  to  pay  the  price  before  the  credit  expin^ 

for  such  is  the  bargain.     During  the  interval  between  tli 

vesting  of  the  property  and  the  expiration  of  the  credit,  th 

buyer  has  the  rights  of  property  and  possession,  tliougli  th 

goods  have  not  been  delivered  nor  paid  for,  and  he  may  i 

pleading,  and  for  all  legal  purposes,  be  considered  as  possess. 

of  them.     But  his  rights  are  not  indefeasible ;  and  if,  beloi 

he  has  obtained  possession  of  the  goods,  the  buyeia^u- 

(o)  Bl(rx(im  V.  liaitiidert,  4  B.  &  C.  Wl. 
(i)  Sale  of  Goods  Act,  section  28. 


til.  I.J 
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i"-*olvont,  tho  unpaid  soil,.,  ul.o  h  .   .  ^*' 

.s  Fculin,.  to  flHM.onf nu.t  of  s.   % '""•^""7;"  •••>J't  whi.l. 
"  '"'"  «'"  the  gods,  Mlulc  iM  1     ■„  ""'•""'  ■"*"""'•  '•'"»  "Iso 

parted  with  the  possessio;  .:rbl,    ^h'-  "'^7  '"'  *^- 
po.s..s«on.     In  the  natural  order  oh"  ^^'''  ''"'  '"*^  ^ 

I  re  taking  any  notice  0  ,  ''^-^  ^^'^"'«^  "»  l.«s.se.s.on, 
aftor  he  has  parted  with  it  •  but  ""'"'''  ^'''  P'^'^'****^" 

reverse  this  order,  and  commence  bv  en  iZ  '""'"  '""'^"'*''  '" 
t'e.xtent  and  nau.re  of  tJ.c  Iht  i  T"""'^'^''^'''' •«•» 
in  tlie  first  place,  it  is  to  Z    ^  ,    "^""^^^S'  '"  '      «>^' 

fl^n'ivonth^n^erpr;,:;^^^^^^^^^^  th<    .„.. 

t>«  n^hts  in  the  goods  are  eon  n  !  '  "*'"'*  "^  '"'**''  «" 

the  price  exactly  as  he  would  7  '  ^'"' '  ^''  '""^^  '^^^"ver 
-  >-K-  any  eLms  ^th^g  X^^  ^  ^^^-  *^^l>t^ «-!  has 
any  other  creditor.     The  deliW  '"P'"^''  ^'^  ^^'«««  «f 

'i^n  complete  the  sale,  and  IL^'thnT^*"'''"  "^  P^"^^^-^" 
""^"''lified  and  indefeasible  rijr.  "^''  *^"  «'^««^«te 

!"  the  things  sold,  though  thteot  '"''"'J^  '"^  ^'°^^""'^" 
,  -"solvent;  unless,  indeef  tl  i'T  )"  ""^'"'^  ''^^^  "'«  ^uyer 
actual  fraud,     ''in  tlj  '  *1    /  f '  transaction  is  vitiated  by 

,  ::^  ^-  of  ^^.i^a  r  ;:r  :si^r  t^^^^^'^'^  ^^' 

•property,  the  great  subject  oilT  *'''   ^'''^"^^^^  "^ 

h'^  the  interest  of  the  sxdkr  o  T'  ""^  ^^'^^  «"«"tive 

•■'-  or  the  modern  W  of  LI'e:  '  '''"  ""  "^^^^^  --' 
[chietiy  founded  on  the  civil  iT        T'"  ^"''^^«'  ^^'^^'^'J^ i>^ 

r^'eueral  consider  the  tr  It  r'f        "''  """  ^«^V' did  not 
\^ ___^^tran.sfer  of  property  to  be  complete 

SStf^'^^Acf,  sections  a9&^~~~~~~     ~  ^ 

' '  ^'^•'*  °"  ^'^-PPi^g.  Part  III.,  Chap.  IX    „th  .  1 

"»p.  lA.,  nth  ed.,  pp.  S12,  si;j. 


Sit 
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««bv  Hale  aiul  .lelivorv  uluu.',  without  paynunt  or  H.Munty  Ih 
u,ho  nrico,  unless  tile  Hi-lU'V  a^mMl  to  kIv.'  u  gwurul  .iv, hr 
-  to  thobuvev  for  it  ;  but  ullowea  tho  mAWt  to  mlunu  th. 
"  KoodH  otit  of  tlu.  poHsrssiou  of  tho  buyer,  »H  being  Ktill  tl.. 
.'  Lller'H  own  property.     Ami  by  the  gene-ral  hnv  ot  l  v;.n. - 
«'in  the  ease  oi  in«».lveney,  the  seUer  who  Iiuk  soUl  u  th.nu. 
*'  anil  still  lien  out  of  the  money  which  he  was  to  have  tor  it, 
..  if  he  fimlH  the  thing  that  he  sohl  in  the  humls  ot  th-  buy. .. 
"  may  seize  on  it,  an.l  he  is  not  ..bliged  to  share  it  with  th. 
^.  other  creditors  of  the  buyer  ;  whereas,  by  the  general  bnv 
«  of  England,  when  gocals  have  bee-  .lelivered  into  thr  u.tuul 
''or  constructive   possession  of    tl.     l.uyer,  they  cannot  !>. 

"  reclaimed."  ,      ,       _      , .«     ,     , 

It  must  be  borne  in  mind,  that  at  tho  tune  Lord  rent.nlvi, 

wrote,  the  u,oden,  law  of  most  of  the  Continental  nations  w;. 

what  is  how  the  mcin,t  law  of  the  same  comitries,  tor  tlu 

Code  Xopokon  was  not  yet  introduced.     And  this  is  the  n.un 

important,  because  the  Code  de  Commerce  on  this  pomt  «. 

framed  with  the  avowed  and  deliberate  purpose  of  abohslnnu 

the  ancient  law  of  revendication,  and  adopting  the  provision, 

of  the  law  of  England  and  America  «»)•     K^t  the  distmetmu 

between  the  civil  law  which  enabled  the  seller  after  deliver 

to  seize  the  goods  as  his  property,  even  in  the  hands  ot  u  /.. 

fide  sub-pnrchaser,  unless  there  had  been  general  credit  givoL 

express  or  implied,  and  the  ancient  law  of  France,  which  jiuv 

the  right  to  recover  them  so  long  as  they  were  m  specie  i 

"^h'e'^owing  is  Lord  niaci;^;;;.;^ote -.-This  '«;'-'^-;;7<;:;;  J 

mlt       But  the  right  of  revendication  ^m.  to  remain  when  the  ijart* 
Tt  Le«..  but  theVriod  during  which  it  mu.t  be  e'--^ l-rll     W 
week,  and  is  confined  to  the  ca«e  of  a  sale  w.thou    g mng  of     re^l  ^     U 
credit  is  eiven,  the  seller  seems  to  retain  a  "  ,,nnU;,e     or  preten  me  u 
;SftyXar^^credito...but  tohave  no  right  ofreveudication^ 
who  have  a  'priHlege,'  on  certain  -ov«able    an,    •    ^     .    4th  J    U^^^^ 
moveable  goods  sold  and  not  yet  paid  for.  if  they  are  stiii  in  ui 
Tbtor.  whSIJer  he  bought  them  on  credit  or  -thout  c«d.t  '        .^^^^^^^^^^ 
*.v,..,^     Tf  the  sale  was  made  without  ci-edit.  tue  seller  may  even  !«*■ » 
rSood/ilorga:  they  are  in  the  hands  of  the  1-f -•-.,- ^, 
resaCovided  the  revendication  is  made  withm  a  -^^^  J^/rv  w^^^^^ 
that  the  goods  remain  in  the  same  state  m  which  that  dehver> 
Coile  rivil,  2102. 
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doubt .  ,„.  ,1,„  S    ,V.  '   ""■'■"."'"■■"«  '•">  little  roa«,„  ,„ 
of  th.  righ    of  "^v  „,"?;''''"«'' ',"  "■"""■'"  '-  "  """liflction 

■■.1...  it  .n,  f.lx  „?r7;2ir„r.r'"'' "'""'»" 

"In  Court,  of  I„«.  i,  i,  j"    .'Zk  r  ''•'"™°''  '""■ 

".  principle  of  equity  wS  .L  r"'""  *"  "»■»  " 

"hi,  celeb„.ted  hU:  Hn  ^110?  ""i  r"!!"  ^""''  ■■- 
■in  re,,udifti„rit       the  Iff         *T  ''^'  "■'•*  "»''■■'"""•« 

■n.  Lt  -  ti;„'e^:.i?:nh°':h-:r./  i'"""'^- 
■■i«»o,  Th„,«*\ir«i..db"r""'-  ''"'"'"^""W'  '■» 

■;™P.  ««ai„,t  the  vend    .    TheCrf  S^  °V""'  '"""• 
■'"ttion  of  trover  to  he  w™    1?.  u  T  '-"""""of  <Iireete<l  ho 

"%  reoovere        vord  r  I     f  T  ^'t"'':'  ■"""  "•■>■«" 
"""•     »  ■»  '"'■'n  thercfoR.,  that  the 

(")  QihtoH  V.  CarriiiliprM   1 1  t     t   -o      .  "  " — ■ 

(')  ir.«™«,.  ,.  ).„„,„„„,  2  T.™„„,  203.  ■ 
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"  rule  had  not  at  that  time  been  adopted  at  law.  The  T.m,! 
"  Chancellor,  however,  adopted  it  in  equity,  and  notwitli- 
"  standing  the  verdict  at  law  for  the  plaintiffs,  made  a  dcd.r 
"  against  them.  The  next  case  is  that  of  Sno'  v.  rirxrnff  i<n. 
'<  Lord  Hardwicke  again  applied  the  rule  to  a  certain  extent 
"in  equity.  lint  it  is  remarkable  that  he  received  evidtuc.. 
>'  of  what  was  the  custom  of  merchants  on  this  point,  and  ln' 
"  expressly  founds  his  decree  upon  the  evidence  of  the  cnstdin 
"  of  merchants  as  well  as  upon  the  justice  of  the  case.  This 
"  decision  occurred  abimt  the  year  1742  or  1743.  The  next 
"  case  is  that  of  £.r  ixirtc  U'il/ciiisoii  in  17u.'>,  referred  to  in 
"  lVA<iiiil(i  V.  Ldinhcrf  (h),  which  took  place  in  17fil.  Thciv 
"  the  Lord  Chancellor  again  grounded  his  decree  on  the  usu^o 
"  of  merchants,  and  ^iated  that  the  several  previous  decisioib 
"  which  had  taken  place  to  the  same  effect  had  given  gic;it 
"  satisfaction  to  the  merchants.  Nnmerous  cases  have  f  ollnwid 
"at  law,  showing  that  the  right  of  stoppage  in  tnnmlit 
"  imder  certain  circumstances  is  now  part  of  the  common  law. 
"Nevertheless,  owing  perhaps  to  the  donbtful  state  nf  its 
"  parentage,  many  unsatisfactory  and  inconsistent  attempts 
"have  been  made  t(j  reduce  it  to  some  analogy  with  tlio 
"  principles  which  govern  the  law  of  contract,  as  it  prevails 
"  in  this  country  between  vendor  and  vendee.  It  is  to  W 
"  observed,  however,  that  the  right  of  stoppage  in  tmiisilu  is 
"  not  peculiar  to  the  law  of  England.  It  existed,  I  believe. 
"in  the  commercial  States  of  Europe.  The  cases  I  have 
"  already  referred  to  show  that  it  was  practised  in  the  Italian 
"  States'  That  it  existed  in  Holland  was  proved  in  a  case 
"  tried  by  Lord  Loughborough,  and  mentioned  by  him  in  his 
"  judgment  In  the  case  of  Lickhairow  v.  Mason  (c).  That  it 
"  was  the  law  of  Russia  was  also  proved  in  the  cases  of  Imjh 
"v.  Usherwood  (d),  and  hohtUiigk  v.  InijUs  {e).  It  appear 
"  also  on  reference  to  the  Chapitre  de  hi  FaillcU  in  the  CoAf 


(f()  Shtc  V.  I'lescott,  1  Atk.  '24. 
{!))  D'Aquitu  V.  I.umhert,  Auibler,  39!». 
(r)  Lhkharrow  v.  Maavn,  1  H.  Bl.  364. 
(</)   higlis  V.  I'slieriroo'l,  I  East,  515. 
((-)  IMttlinijk  V.  IwjlU,  3  East,  .'381. 


Mr.  I.] 
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••  ^'<pol,■nn,  that  the  law  of  Franco  on  tin',      ^  •        • 

"  points  siniilnr  to  our  own      It      i-  "  'J"''  '^  '"  ^» 

••<<"lo  i.s  chiefly  a  <1      of  /,   '■  V^"rV''''''''''^''^'''''''-''^'-^'l 

-^^o.t..oHL,j;rt^:j''rrSn^ 

■•"™""«l.,-..l  before  (lie  co,„n„s{f„„         r  ''*'""'  '" 

••" .™,v, .i.™.f„,v,  ,„ ,„.es„„„., '  „ ,;:  ;"r:r'''r''""-: 

•  niorchants,  which  nr.-vn-l-  „  i,  ^  "^  ^^'^  '"^^  o^ 
•1-f  of  Uieh  f?  *'  ;f  ;r  '^' -  ^^-  the 
•nianifost  Jnstio.  anc^U  ;  t^]  '"^'f^^'  -^'^  its 
•intotho     ^umonhnvofFniaJ  oVw.  ",;'^^^  I"'"'^'""^  ^' 

•  I-por .,  ,nuler,tood  has  alw^    '  W  ,  ""  ^"'  '""•^•'^''^"* 
•■part."                                 '''''"^"  '^^^w  reckoned  to  form  a 

In  this  neat  historical  sketch  lo.vl    at- 
<-i™t  in  saving  that  the  vUh\f^    ^'"^''^'  ''  "^'^  qnito 
i"  the  old  Continental  t     £      f'^^''^'"  '"  "■""-'"  -^'^^s 

■vspoots   more   extensive   th.n    .^f  ""'' *""^  "^  some 

i^".iand.  This,h:;:;^,t',:^i„r;'^'f^^'^^^ 

,  Abin^er's  position,   that  the   ri^h  '  "'  ''^"'^•"  ^^^^''^ 

tVli^^h  law  froni  tlu.  .IJ  u  1   V  T  ""^'"'"^   ^"^«   ^he 

-eh  earlier   than   til   c      '  T  "^    "^' ^'^-«"'^  P-^aW^ 
TI-  is  no  part  of  the  uZ/,  "^^ ^^^    ^'""^'^f  00- 
r'"'"  that  connected   with  the  nnn,  ^'^.^^' "lore  obscure 

l-hant  is  part  of  the^  ^ rt  f  ^^"1  V  '''  '''" 
"mes  it  was  not  a  part  of  tho  /  1  ^''  ^'"'  ^^^'^i^^- 

['eoneurrontand  co  ex LtentT  7""  ^'"'  '^  ''  ^«  ""«''  '^"t 
-I.n,  hut  adnuni  te^bT  t  ::;  w'  ''T  ^^^^^'^^^  «^  '^^ 
h  the  Star  Chamber  The  C'hl" ,  '•''  ^'J  ''^'  '''^'^'''  ^'^  ^"^- 
Nares  his  view  of  the  W  thr  "n"  ''"^  ''  ""'''■  ^^ '  ^' 
['•;'"  nlien  n^erchant  who  "  ol"  bv'af:  "" '."  'T''''  '^ 
fh^-  ^^  not  bound  to  sue  by  the  Lw  of  "t"'  ^^""^ '  ^"^' 

•trial  .,f  twelve  men   and  nf       7  '  ^^"'^'  *«  ^'^^'^^  the 

[f"th.oa,httori:;;:^;;::^::^^^ 

ho  determined  by  the  la  v  n       T    ^.1>'"»^>«-),  and  it  shall 

^-y-e  from  hour  to  W  fL-Th    d  "  ff""""^'  '^"'^  ^"^ 
^-- ^'''"  *^^  the  despatch  of  merchants; 


(")  T'^M.„„„v. '""''«/.«/,  2  Vernon,  o,.,.^;;,;,^,^^ 
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"  and  he  said  further,  that  a  merchant  is  not  hound  by  statute 

"where  the  statutes  are  introdiictivu  voiuv  letjis ;  but  if  thci 

"are  ikchirtitivu  nntiqui  juris  (tliat  is  to  say,  of  nature,  .\:c.i 

"  And  since  they  have  come  into  the  kingdom,  the  kinj,'  Im 

"  jurisdiction  over  them  to  administer  justice,  but  that  slm! 

"be   scnDuhini  kgnii   mitunv,  -which  is   called  by  some  tli 

"  hnv  merchant,  which  is  the  hnv  universal  of  the  world.' 

And  the  justices  being  called  on,  certified  that  the  goruls  o 

this  plaintiff  viere  not  forfeited  to  the  Crown  as  a  waif  (thoiigl 

those  of  a  su.-ject  would  have  been),  because  he  was  an  silic 

mer(;hant.     It  is' obvious  that  at  that  time  the  law  mcrcliun 

was  a  thing  distinct  from  the  common  law.     This  account 

for  the  very  remarkable  fact  that  there  is  no  mention  \\hatt\  o 

of  bills  of  exchange,  or  other  mercantile  customs,  in  our  carl 

books ;  not  that  they  did  not  exist,  but  that  they  were  trio 

in  the  staple,  and  therefore  were  not  mentioned  in  the  book 

of  connnon  law ;  just  as  the  matters  over  which  the  Courts  < 

Admiralty,  or  Ecclesiastical  Courts,  have  i^xclusive  jurisdit 

tion,  are  at  this  day  never  treated  as  part  of  the  common  laM 

But  as  the  Courts  of  the  staple  decayed  away,  and  the  foreij; 

merchants  ceased  to  live  subject  to  a  peculiar  law,  those  pari 

of  the  law  merchant  which  differed  from  the  conmiou  la' 

either  fell  into  disuse,  or  were  adopted  into  the  comniou  la' 

as  the  custom  of  merchants,  and  after  a  time  began  to  appca 

in  the  books  of  common  law.     How  this  great  clumgc  «^ 

brought  about  does  not  appear;  but  though  bills  of  cxchauj; 

were  in  common  use  among  merchants  in  the  13th  ctntiin 

the  first  mention  of  one  in  an  English  report  is  iu  ( Vo.  Jii< 

in  the  beginning  of  the  17th  century  ;  and  though  the  ri;;! 

of  rei  viutUcdtio  must  have  prevailed  on  the  Continent  frui 

the  time  of  the  revival  of  the  civil  law,  the  first  mention  ut 

in  our  books  is  as  late  as  1G90.     It  seems  quite  inipossiW 

that  such  mattei-s  should  not  have  been  the  subject  of  Mp 

tion  in  some  shape  or  other  in  England  for  centuries  beloi 

those  times. 

This  is  now  merely  a  matter  of  curiosity,  for  whatever  ma 
have  been  the  origin  of  the  right  of  stoppage  in  fntnsitn.  a 
it  now  forms  part  of  the  statutory  law,  and  has  been  so  ofw 


<«!!«!»' 


lit.  I.] 
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lie  subject  of  jmlici,,]  dpoisions  ;,  i.  „  , 
s,....h.e  „„  wha,  the  aocrHj  1  lat.rT/'T''''-  '" 
..ImveW™;  it  i,  ,,„p„,  ,„  H.nui  '  X  t  •'"«'»"<  .""8'" 
tk  (l»ci,le.l  ens,!,.     H„t  nh„„.  ,  ,    1  [      "'•«'"lin«  (.. 

,ae.ti„n  of  it/orf!;,,  ',      '  ""    "l"   ^t-  «'    »<«   few,   ,|, 
Bullor,  an  e,,  tibb     2  '  I"",  *?  ""  "'""■■J-  "'  ''■■  J"»ti.. 
Merior  eqaitv  f,  ,  „    ,t' 7'''."f  '!'"-  "I"'  I'-'  "" 

.«y  bo  i„  „  botte..  positioJic'th':  Zt't,;::'''!  a;""' 

-a.  the', .age  of  mtS       \  ,  "2  wL:;:'''';;'  '"  "■"""'•' 
.f  bills  of  ladiiiR  or  other  „  .        ,         '   *''"  ™-'<""'>' 

*re„ce.  Ther:„ r^i ~: ,.7'"""' T* "">■ 

among  the  JudRes  as  to  th!  ,  ,      '''f'''™'"  "«  "piniou 

;;«o,  the.  oeeu.:  T:  reUtrri'f'i^i:;  "■-^- 

.'/.«(«),  m  whieh  the  whole  law  w,s  m  .,.1,    i^""'"™"'  >"■ 
*:.gb  no  decision  «s  act„ali;eo  l!  T      tW  r"'  h" 

*na.o,^sto^:^rr;::  rr:;S;rrr»r 
|::;i::hia?acr*»-'-->'"'C^^^^^^^^ 

H  which  gives  hi.  by  i^pS^t!  „"  f "  af „  f",,^  ««>"« 

"the  msolvency  of  the  buyer  a  ri^hf  of  V      •   "' /^^  ^^^^  of 

•/'•««*//«  after  he  has  mrkl^^tif.  ^^P'"^  *'^"  ^««^>«  "' 

^y  action  44  as  fdlows:-  ''"""""  ^^  ^^^»V' and 

"Subject  to  the  provisions  of  this  Ar-t  .rhpn  fh    i 

(a)  UcUarrov  v.  .Vr;.,.„,  «  E^gt,  n. 
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"  with  the  possession  of  tho  goods  has  the  right  of  stoppinj 
"  them  in  transitu,  that  is  to  say,  he  may  resxime  possession  o 
"  the  goods  as  long  as  they  are  in  course  of  transit,  and  ma; 
"retain  them  until  payment  or  tender  of  the  price." 

The  following  points  seem  to  he  estahlished  : — 

1st.  The  right  of  stoppage  in  tiwixitn  is  peculiar  t»t  oiv 
who  holds  the  character  of  a  seller  (below). 

2nd.  It  can  he  exercised  only  whilst  the  seller  is  avIioH; 
or  partially  unpaid  (page  354). 

3rd.  It  niust  he  exercised  while  the  goods  are  ///  tmnsltn 
that  is,  after  they  have  left  the  possession  of  the  sellci 
and  before  they  have  come  to  the  actual  or  constructivi 
possession  of  the  buyer,  or  those    who    stand  in  his  pliio 

(page  3G1). 

4th.  It  cannot  be  exercised  unless  the  buyer  has  failed,  o 

become  insolvent  (page  411). 

5th.  -.  ■  -ight  which  must  be  exercised  by  claiming  o 
taking  the  goods  as  by  a  right  paramount  to  that  of  th. 

buyer  (page  414). 

And  lastly,  it  may  be  defeated  before  the  goods  have  coin^ 
to  the  end  of  the  Uansitits,  by  the  assignment  of  the  bill  o 
lading  to  one  who  homi  Jiih  gives  value  for  a  property  in  th 
goods,  and  in  no  other  way  (page  417). 

The  most  useful  form  of  proceeding  seems  to  be  to  ool 
lect  the  different  authorities  for  each  of  those  propositiou 
separately. 

The  riijht  of  sloppoye  in  transitu  is  peculiar  to  one  who  stud 
in  the  position  of  a  seller. 

Section  38  (2)  of  the  Sale  of  Goods  Act  provides  that, 
"In  this  part  of  the  Act   the  term  'seller'   imludes  anj 
person  who  is  in  the  position  of  a  seller,  as,  for  instance,  d 
agent  of  the  seller  to  whom  the  bill  of   lading  has  bee 
indorsed,  or  a  consignor  or  agent  who  has  himself  paid, 
'  is  directly  responsible  for  the  price.". 
In  Kinloch  v.  Crai;i  (n) ,  in  1790,  a  cargo  of  spirits  v^^ 


(a)  Kinloch  V.  Criiig,  3  T.  B.  783. 


t'H.  I.J 


'ipwd  by  0  „,e„^       .  ■       '•  84» 

I'^^S  »i  transitu  was  nut    *  ^i  '    •   ^^le  riffhf-  of     * 

f»""-.  ami  as  such  had  ?  ^^^"'  ^'^^  '^^'^^'"'lant  Pv,n 

"Sit,   terefo-o,  have  «.,„£^ A  ?""',■""*  "'W  clotfe       ! 
fc  goods,  before  ,h^"'  '"'■■*''*•''  i«  80(1  „„;     """•""'' 

laud,  consequentlr  ♦    i  •    ,.  ^      ^^  <^"t    to  Pvm'.  '     ^ 

■     >  ^""L  to  his  hen  nn^  ♦!    x-       ^3 "is  po.ssession 

Wee,  rto  has  a  Iie„  „  2"'*?'  '''""  ""«  '"  rtioh  ,1 

K»ee  ia  solvent  or  Zt  fo    T'T  "r""^™'  -''e.W  ,1' 

rW  Imeu  to  the  owuer  in  jl  "  *"'"'  "'  «™<I»g  the 

I  ^^ims^the  farncr  for  the 

*      "f*}      II. 
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loss  of  the  linen.     The  Court  said,  that  "  she  had  a  spHii 

"  property  which  had  not  passed  from  her.     The  owner  ( 

"  the  linen  was  not  the  employer  of  the  oau'ier,  and  the  lis 

"  of  the  bailee  was  not  over  till  the  goods  were  delivere.l." 

The  point  that  one  who  stands  in  the  position  of  a  sell, 

has  the  right  of  stoppage,  and  that  no  one  else  has  such 

right,  was  .lecided  in  two  cases  arising  out  of  the  same  l.aiil 

rupto'y.     In  the  first,  iV/W  v.  Wrnij  {<i),  in  1802,  tlu-  fac 

were,'  that  Browne,  who  had  since  become  a  bankrupt,  i^uv 

an  order  to  Fritzing.  a  factor  of  Hamburgh,  to  procure  ai 

ship  for  him  a  quantity  of  wax.     Fritzing  purchased  the  wn 

in  his  own  nanu-,  and  on  his  own  credit,  from  persons  strange 

to  Browne  ;  he  shipped  it  in  lirowne's  name,  and  on  his  a 

count  and  risk,  and  drew  bills  on  him  for  the  price  of  t! 

wax  and  his  counnissions  on   the  purchase.     The  defeiidaii 

who  was  the  ag<Mit  of  Fritzing,  stopped  the  goods  /;/  inws, 

on  Fitzing's   behalf,  and  the  plaintiff,   who  was  Ihuwm 

assignee,  brought  trover  against  him,  contending,  aniciif: 

other  points,  that  Fritzing  was   but  an   agent    of   Ihowi 

with  a  lien,  and  could  not  stop  the  goods ;  the  King's  15eiii 

said  the  point  was  worth  consideration  if  it  had  arisen,  hut 

did  not  arise.     Grov<-,  J.,  said,  »  Fritzing  may  be  coiisiden 

"  in  reality  the  vendor,  for  the  name  of  the  original  vww 

''  was  never  made  kn(»wn  to  the  bankrupt ;  there  was  i 

"  privity  between  them,  but  the  goods  were  purchased  ai 

"  the  bills  drawn  in  Fritzing's  own  name,  and  therefore,  1 

"  stands  in  the  situation  of  vendor  as  to  Browne." 

In  the  s(>cond  case,  Sifkai  v.  Wnnj  (h),  in  1805,  the  saii 
parties  had  a  lawsuit  about  another  transaction.  In  tli 
ease,  it  appeared  that  Browne  had  ordered  some  corn 
Dubois  and  Co.,  and  desired  them  to  draw  for  the  prn 
partly  on  his  comspondent  Fritzing.  Dubois  and  Ce.  shippt 
the  com,  and  drew  on  Fritzing,  who  accepted  the  draft 
Browne  became  a  bankrupt  much  indebted  to  Duhois  an 
Fritzing,  and  not  having  paid  the  price  of  the  corn.    Tl 


(a)  Feise  v.  Wray,  3  East,  93. 
[h)  Siffh-f»  V.  Wr,v/,  fi  Eiwt,  -Ml. 
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fctoLdauf,  who  „a,  Fritzi,ig>,  aeont  took  n 

e»ra  by  imtliority  of  the  h-,,,t,ZZ  l    .     •  ,  P"'""^"*'""  "f  Iho 

(r....  Dubois  „ud  Co    in  tr    t ,  "^ '  ,'     T'""""  ""■'•  """'"">>■ 

<-  moo,  tho  biMs  c  1  :r  1°"''  °'''''^' "'°  ■•'■'"-'" 

«rc.  'hoa«8,.oo,ofuZ  'lo:,";"^-  u™"  '''"'•""«' 
■'TI,o  ,lefe„d.mt  had  , "  ri!ht%,  t  .''"<'»''"™.«l.  «aid  r 
■■l"nm.lf  had  u„  rig,  t   0  Z   .,''"'"  F"'""^'   '">•  F.'it.iug 

■i„s'««t„atiou  iM  istnnlt^''  '"  "■"""'"•  *-"'^- 
■•"•ta  it  >vas  in  IX;  "  "  •''r;™\™J-  "iff"--™!  from 
■Ik.  fi«.  i,„tanoo  W  ,■':■'  "  ■  """■';  '"'  »•-  liahh,  i„ 
■Ik.  C'oart  oonsido  o  I  ho,'"     "'  ^'  «'""'"'  •""■•  ""■"•f"ro, 

«  «a»la.hl  that  ,1,0  oon,i,5,,or,,,,ij.hts?„,th,,"''''™' 
in  Morrison  v.  (irai/  (A    in   i^oi 

'*".iug»hippodg„od.,;„\!;;;  j;;t:  iL's:;;' '"  j""".'-'^ 

^ttheconsiL'uec'si,.s„lv<.,w,.    •    i        ,     ^""tlou,  on  hearing 

ot  -Wlin.  to  t L  p  .t  ff      ■         '"'^  ""'^  ^"•^^■"•■^'^"'^  ^hc  bill 

I  ..pose^f  e^I^i^'"  ^,^;  J- -  ^K  fo.  the  sole 

h>a^  held  that  the  nlai  tfff      T      ?  ^""'''  '"  "■""•^■""-     I^ 

-'s  held  that  an  almw^^^  »'  182.3,  it 

■"igbt  stop  the  gooron  wVaif  ^^^^    '^"''^  "•^'""^>'  ^«  ^«  -. 

;- -arly  in  the  situation    fFri'in''    I^tl'  T'^"^^' 

r   "•'•"//  (''),  but  was  re^Ment    1  t£  ?  '''''',  "^  ^''''''^^ 

kt  to  stop  th°  .tod      ;  th         ""'"'"  ''^"  ^"^"'"-1  h''^ 
lutable  '^         '"  ^^^  '^'''^'^''  oi  seller  as  indis- 


(")  /  ««f  V.  nv„,/,  3  East,  93. 

(A)  AV«.«,«  V.  Thornton,  6  East.  17 

r)  ATormo,,  V.  Gnn/,  2  Bing.  260. 

J)  noa/v.^™«,  7Pow.&Ey.l26. 
(')  Y«cA-,r  V.  Hum/re,j,  4  Bing.  516. 
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It  seems  that  in  cases  where  a  factor  actiug  for  a  fuiviv 

eorrespondent  purchases  goods  in  his  omu  name,  and  ..n  li 

oAVii  credit,  it  is  rather  too  qxiulified  a  phrase  to  say  nin. 

that  he  stands  in  the  position  of  seller  quoxd  the  consi-iu 

If  he  is  not  the  seller,  it  is  difficult  to  say  who  is,  as  th.. 

would  be  much  difficulty  in  establishing  any  privity  ..i  <<■ 

tract   between  the  foreign  correspondent  and    the  (.ri-in 

sellers.     IJut  there  is  a  very  gradual  progression  frcm  tl 

ease  through  those  in  which  the  original  seller  has  a  li;; 

to  elect  between  the  liability  of  the  factor  and  the  (H.iisif.Mi 

as  principals,  \xp  to  those  cases  in  which  the  factor,  it  lii.l 

at  all,  is  liable  merely  as  a  surety ;  and  there  may,  cuu. 

quently,  be  some  difficulty  at  times  in  determining  w  latL 

an  agent  can  be  said  "  to  be  in  the  position  of  seller,"  so 

to  give  him  a  right  to  stop  the  goods  /;/  traiishn,  on  his  o\ 

account  or  not. 

Although  the  right  of  stoppage  in  tmnsitu  must  be  exiici> 

by  one  who  stands  in  the  position  of  a  seller,  yet  it  is  i 

necessary   that   the   property   should  have  vested   iii  hi 

His  interest  will  be  sufficient  if  he  has  contracted  to  li;i 

them  delivered  to  him.     Thus  in  Jenkynsx.  Ushonie  ,,\, 

1844,  Hunter  and  Coventry  of  London  had  given  nu  m 

for  beans  to  Lloyd  of  Leghorn.     The  iiuautity  sliipi-cl  v 

in  excess  of  that  ordered,  and  Hunter  and  Coventry  de(  lii 

to  accept  it,  but  accepted  a  bill  for  the  amount  ( -'Invil.a 

the  plaintiff,  who  was  Lloyd's  London  agent,  agreed  to  t; 

the  excess,  and  received  from  Hunter  and  Coventry  a  cl.liv. 

order,  and  accepted  a  bill  for  the  price.    After  this,  but  U 

the  arrival  of  the  beans  in  London,  ho  sold  the  excess 

Thomas,  and  sent  him   the  deliveiy  order.      Thuinus  tl 

pledged  the  delivery  order   with   the   defendant.     Tho.i 

stopped  payment  without  having  paid  the  plaint it^,  audi 

plaintiff  thereupon  gave  instructions  to  the  captain  to  AVithli 

delivery.     The  defendant  obtained  possession.     Tiiidul,  I'. 

delivering  the  judgment  of  the  Court  sustaining  tlio  nni 

for  the  plaintiff,  said,  "  It  was  objected  that  it  is  uuly  i 


(,,)  J,i,hj„»  V.  V»horHt,  13  L.  J.  C.  1'.  190;  7  M.  &  G.  OTS. 
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"owm.roftl„..oo,|s  who  i,.n  ,.x,,vis..  fl.  .     •  ■ 

".-".a.  laul  not  vesMintliCifftT'':'''^-   ''!•''•• 

1 1  in  respect  of  cert-nn    '   '.,  '" "  '""""^•^'"•■'''^  "•   '-iv.- 

'"■"••in,^  of  tlie  consignee-;  irsX:      ^'^V\  '^''  ^"^'"^'^   •"' 
-"•     The    plaintiff'      ,:":^^^;^--^^^^--l  I-e. 

•'"')•  "l>pointod  by  the  seC  r-.U«^,  1^"^"'"^'^'  ^'"   '•^-^ 
r'^''^^-    J^ut  it  was  held  tha  "'  ''  *^'^'  ^^^'^^■»- 

«heuthe,oodshadr     tfttpl  77         ""  "'  ""  ^"^^ 
""■  ^oiLsigneos,  huvin<.  denldod^^         ^^-Imation,  and  when 

amount  ^f  th     frei-^htZ      1    "  f  ?'"'"' '•'"^'^''•-^  ^''^' 
|partie.s.  ""'  '''""^'^"^  '^^'^^-^'^T  of  them  to  other 

^^H.  .om..what  .sinuha-  to    ho     si.''  •  """"''  "'  l^'^'^'  " 
"""^'^"  I.V  a  person  mI,o  1     i        '         f'""'  '^■^"'••'^  •^^"1>P^'<1  '" 

^'";    «toppa,e    .va.    hoM   ^Lf  7^T   ^^  !!«!'    ^^^   «-ds. 


•^J-  Jviiight-Bruce  and 


lit'hl   good    by    J,urd   K 

ill., I     T 


Tur 


iier. 


iiigsdown   and 


('OSeeFactor-sAct,  18W,8.9. 
-'  '^"-''v.  Z,Vc»7i,  I'jh  J    Kv    1-..      ,  ,.      . 
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Tt  lias  not  yot  boon  (Ic-i.W  wliothor  ii  Kuroty  for  im  m^n 
v,.nt  l.uv.'r  1ms  u  rigbt  to  »toi,  /»  tnnwiu,  but  Mr.  linijaiM. 
in  his  work  on  Sale  (.),  says,  "That  if  u  suroty  for  an  ..is. 
'«  vent  bnvcr  shonl.l  pay  the  sollrr,  lu-  (tnay)  n..w  liavr  tl 
-ri"ht  of'stoppa^'c  in  Irnnsilu,  if  not  in  his  <.wn  nam.. 

-  .,11  events  in    the    name  of   the  seller,  by  virtue  .4  t 
"provisions   of   the   fifth   section    of  the   Mereantil.   L, 

-  Anuuubnent  Act  (10  &  20  Viet,  r  HT)."  That  sed.o,, 
effect  says  that  every  person  who,  being  surety  for  tl...  . . 
of  another,  shall  pay  sueh  debt,  shi.ll  be  entitled  to  sta...l 
the  place  of  the  creditor,  and  to  use  all  the  remedies,  aii.l 
need  be,  and  upon  a  proper  indemnity,  to  use  the  nai...  ..f  t 
ereditor,  in  any  action  or  other  proc.'cding  at  law  or  in  .  .i.i. 
in  order  to  obtain  from  the  principal  debtcn-,  or  any  .o-Mir, 
co-contractor,  or  co-debtor,  as  the  ease  may  be,  indemmt.-ati 
for  tho  advances  made  and  loss  sustoined  by  the  pers..,i.  ^v 
shall  have  so  paid  sneh  debt  (/»). 

nc  rhiht  of  stoppnjc  in  transitu  on,  he  exercised  oul>j  d 
the  Si'lhr  is  V'hoUy  or  purliollij  uiipai,!. 

There  never  could  be  any  question  made,  that  if  tlic  ^el 
was  ever  to  have  the  right  of  stoppage  in  Irmsitn  at  all. 
must  have  it  when  he  was  wholly  unpaid  ;  but  it  was  at  ( 
time  a  question  whether  he  could  have  any  such  r.-ht  wl 

partially  paid. 

In  Hoihison  v.  Loy  (c),  in  1797,  the  bankrupt  had  p.ucha 
of  r'ooper  104i  firkins  of  butter,  at  4 Is.  a  lirkin.  lie  r 
him  30/.  on  account,  consented  to  consider  an  -Id  aceo 
of  20/.  due  to  him  from  Cooper  as  paid,  and  ^'avc  Coopt 
bill  for  100/.,  in  all  paying  him  loO/.  on  accmiit.  H 
after  his  bankn-  tcy  the  defendont  by  Cooptrs  .lei 
stopped  the  gooas  in  the  hands  of  a  carrier.  Some  urn 
afterwards,  Cooper  tendered  the  assignees  of  the  bankr 

{„)  Uei.j.iiuiu  on  Sulo,  Hook  V.,  Tait  1.,  8.  1.  5th  e.1.,  p.  8T:i. 
(/,;  accJmpcn,,!  l!o„k  v.  hn„.l,.n  <u..l  St.  K-Mhtrine  lUk  < .,..  iU  I- J.'.i■ 
(187T),  o  Ch.  D.  1»J. 
(r)  IM'jsoi,  V.  A-y,  '  T.  R.  110. 


ss  ■ 
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th.   hill,  wlii.'h  ii,  t],,.  „^       ,. 

.:^iv.n  credit.  '"'  -*''•  ^•"-  ^vJ..,!.  c,,,,^,,,  ,,.,^, 

Tl'c  JmlgvH  at  ti..st  .louhf,.,!    an.I    I,,  i       , 
"••g""H...t  on  this  point,  but  lK.f;„v  "'■''"'•■''  •■'  •'^"'•""•l 

wa.  n.UK..r,s,sa.y.     ^  XJicv  w  ,  '"!  '"•«:'""«'"(  ll„.v  .ai.l  it 

"••'•■•••""^tmieeof  th,.  von.l,.  '1'.'      *      •    •'^"  "l"'"'""  <''■««   th.- 
•'.-'ods,  .Iocs  not  .lofl.athvo;;'''^"'? 

'''''iM'oint  is  no,v  sot    .    res  r 

•'^,^^-<'^Act,wh^eh,.ovi,,;:i,^:;2"^^;;(0ofth..sah. 

■■i™.l,TOi."  ""  1"'™  ''•'»  not  bmi  i,ai,l  „,. 

j  -l»l'W,  so  that  the  n,.i,c  „.,,    ,  ,  o'""-'   "'  ""'  ""«>  of  Iho 
rtioh  w™  ve,v  mL    iZZT tr  "'";-  '"  '»■"  «- 

l-f  «f  a  trao»„etion  iu  whl-h  .  :,  ,  ''  "'"  '"''"'«""  "'■»* 
Wria  ve«l  chartered  by  h,"?' «''"''•'  >™»  ^'W-I  on 
"'■"■"-otthocoutret'^.h  '•„!"';'"•"''•'  "'"'  ""•"'■'«"«  to 
■  «nth  after  »hi,„„eu,  "     ?  /    ''''  """  '»  l«'  '"""vn  L  a 

If"'  i»l«  of  (he  month  wa,  ituTT  '"  T""'"'  "'*  "''■'"'•o 
I'-o  U.OU  thoag,.  ,,„,,;        «-  ;  and  ,t  d„,.»  „„t  ,ee,„  to 

^■"»  iKul  uot  eou,e  -vh™  t  e  '   M         '■' "'"  '"'""  """ 

T™i"i>ai.a}™ent,i(thebuv«  I,  '  '"'"'  '•"""'^^'l  'o 

ta  «l,e„  the  „||„  T"  '""  '■™""""I  »oIve„t. 

K-."itiosf:r:^;  2  ;:;;»-'   ^'"'  of  exchange  or 
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woithU'HH  ;  li«  M  not  «iuitt'  uu  uiipuid  w iU-r,  f.»r  the  l.ilU  m: 
prove  k.mkI.  It  HCH'iHB,  howevor,  vi'iy  will  Ki-ttlcd.  thai  wii. 
the  wllor  in  not  othenvisf  puiil  thuu  by  Imving  rm-i\.  .1  t 
in»olvent  Imycr'H  ucwptancrs,  ho  may  Htop  the  g-..,.! 
though  hv  may  have  negotiated  the  h'\\U,  and  they  aiv  m 
outKtanding  and  not  yet  at  niatmity.  And  this  i>  \. 
reasonable,  for  it  is  quiti-  certain  that  the  inNolvent  w 
dishoniMir  his  acceptances,  and  all  but  certain  that  the  huKl. 
will  fall  back  on  the  drawer  for  payment  («0. 

The  effect  of  taking  a  bill  or  note  from  the  debt..r  d.  ihh 
on  the  intention  of  the  parties.  7'r»«<'  ./"f",  it  ""i^ 
amounts  to  an  agreement  to  give  the  debtor  credit  tor  t 
time  it  has  to  run,  and  the  etfeet  is  to  susikikI  both  t 
seller's  lien  and  his  right  to  sue  for  the  price  of  th.  go, 
until  the  bill  has  arrived  at  maturity  and  been  dishunoun 
or  the  buyer  has  become  insolvent ;  but  it  may  huv.  I. 
the  intention  of  the  parties  tliat  the  giving  of  the  bill  >\m 
be  an  absolute  payment,  in  which  ease  the  seller  runs  t 
risk  of  its  being  paid,  and  he  is  in  the  same  positinu  as 
he  had  been  paid  in  cash.  The  buyer  can  no  longer  bi'  mi 
for  the  price  of  the  goods,  although  be  renmins  liable  ou  1 

bill(/^). 

lu  the  case  of  Fvittc  v.  HVa^(.),  in  1802,  already  al 
Fritziug,  the  seller,  had  drawn  bills  on  Browne,  the  In  y 
for  the  full  price.  Browne  accepted  the  bills,  and  Yi'Wa 
negotiated  them.  Browne  failed,  and  the  goods  u 
stopped  ou    the    11th  of    September.      The  bills  did  i 


(«)  SoeSuleof  Goods  Act.s.  !iN(l)(b). 

/,    Ove.mn  V.  Morse,  7  T.  K.  f.<i.     On  the  .,ue.ti.m  of  what  «mo,M.t>tn 
ment,  see  IIM.,  v.  Uirhm-.l,  iu  179.-..  «  T.  U.  W.> ;  Hi'-'  '•^^"';  '."■;"• '''.' 
•J  rauip.  iio-2  ;   S>run,ar,l  V.  Ho.ns,  iu  181(5,  o  M.  &  S.  GJ  ;    I""    '  '|'' v.   J  ■'■ 
iu  1S24,;J  K  &  C.4:«>;   //,n,-,e  v.  CV..»r.  iu  IMO,  1  lly.  A:  »_"■••';. 
V.  y.Vm/.  in  1S'J9,9  15.  &  f.-«49;  IMm,.  v.  Olim:m  184.,  H'  U.  l-  • 
L  J  U  15  4:57.     And  where  the  seller  elects  to  take  oome  t.-tm  ..f  \»^y^ 
other  than  fa«h.  lurvflt  v.  Cvllius.  in  ISIO.  -J  Camp,  fll^  /';',"",/„ 
in  IHOl,  2  15.  &  P.  .>1«;  SviHh  v.   /•Vrra,../.  in  ls2..   .  ^'-  *     '  '  .; ;,  . 
I'.l.hr,  in  ISlo.  4  t'amp.  207  ;  <owi.l.,e  v.  Allcnhy,  in  1827    <i  15.  '^  '•.•.,'  • 
s..,.  V.  LuuylaU,  in  18:i2,  3  15.  &  Ad.  (560 ;  Atki...o„  v  Niur.h,,  „,  1  .,.    .U 
62k:  Sibr^r  aud  Tri,>i>.  \6  M.  &  W.  23;  (rVW"*'/  V.  <>  Bria.,  .<  U.  U.  !• 
Vvlfler  V.  lUi'lrK,  iu  1N87,  o7  L.  J.  (.'h.  300 ;  37  Ch.  D.  406. 

(c)  FtiK  V.  iVray,  3  liast,  93. 
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insolvonf,  „,Hl  fho  1.11,.  Mv^..   r  ,  k  •■  "'"'  ^'"'"  '""•"- 

"••Lave  moro  offo,,  than  part  ,,av,n    ,  ^*'-""'"^-uhl 

on  tho  huyor  for  th    ,.ri  .     "  il  ..M     •  ^•'"'"''^'*  ''"''  •''"«" 

Ill  till'  I'iifip  of    /('Hrt//   \-    .r,    .    ,; 

.V.ivciiMl,'.  hml  TOnsienril't,!  tZ.i''-  '"„''■  ""«l'tniim,  i.f 
.-«1,« ...  I,c  .,.,1  for  C,.  1  ,  "';;""'^-'.*''.'"'"'"  "-Hmn,., 

ilri«litm,in  to  rovor  tho  thW  !  '^t '''"'""""  ''■•'•»•"" 
"voih  l.rigMn,„n  .li»hono,„«|  [f;-,„.,,^"'"  ,"',""-  "»•«■« 
»mt.  klicving  that  Jt,.,Vh,„;,  •  '  "'"'  ""'  l'l"intiff»' 

'to  a  ».op«o  /„  /,„  J  ;„,l7  ;;"-i";''  •'"■■  "•«  •«••.. 

»:'  "''""»"•'>•  1.0  ,„(B<.i.n,   ,0  oov  "      , „""'  "".'"'K"™-  ">W.I 

kit  t„  justify  a  stoppage  /„  f,;,„J.    ,h       '■"■""S»""''.l,  anil 

U.n  ,..  show  t..aT.,^„ "a";  ,;   :;j!  ,7"'  •"■•»>  '.e  i..  a 

"Hhi.  stoppage  i,  „„;,^  ^.^  p  ,vi!.;' ''•'  "'■'■"""•« «'  "..■ 

'""1  .l-..a...l  against  tho  ..on^'r'".;    '  /l  »P"f  «1'"-- 

««p«otoWgo,„i,Abi.„tf,c  J  r,:i„„  ",'"":■•  '"•!''  <l» 

•"'l'.'^'  «  ha,l  boon  .-..ton,  od'a?;  *;  '".'  '"'"■»•■«" 
■l«.l«fwi.ightmtho„,.g„mo«"'  ""  ''™"  "  «"■»' 
'"'■-^^^^^  ■« 

(a)  Paffet,  v    Th  ,x  

C}  E,lwar.h  v.  iJ^f ««.r,  2  M.  &  W.  375 
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Against  these  oases  is  to  b'»    ,,  t  the  Nisi  Prius  decisiun 

Lord  KUonborougli  in   />..    -■  v.   /;,.y..../..'M;(),  in  ISl-").  wlii, 

certain] V  soi-nis  ini'onsistc'     vitli  tlinti,     Tlieiv  IVat'ock  m 

Company,  tlie  sellers,  hel  I  Ju-   buyei  n   acceptance   for  t: 

goods;  the  buyer  sold  the  goods  to   Davis,   the   phiiuti 

whilst  yet  at  sea,  and  endorsed  to  him  the  bill  of  lading-  ;  1» 

it  was  not  stamped,  an<l  thoreftn-e  coxdd  not  be  proved :  tli 

Peacock  and  Company  stopped  the  goods,  and  got  them  li( 

the   defendant,   a  wharfinger,   under   an   indenniity.      T 

plaintiffs   recovered   in   trover,    and   Lord   Ellenborou^li 

reported  to  have  said,   that    "  till   the   time   of  credit  li 

"  expired,   and   the   bill   was   either    paid   or   dishmiour, 

"Peacock  was  in  the  situation  of  a  paid  vendor."     Tlic  tui 

possible  distinction  between  this  case  and  those  previous 

cited,  is  that  there  had  been  an  assignment  for  value  in  tl 

case,  but  ixnaccompanied  by  taking  possession  or  by  [avoi 

the  indorsement  of  the  bill  of  lading.     In  iJiuon  v.  y,ti,s  u 

a  countermand  of  authority  to  receive  the  goods  under  c 

cumstances  precisely  similar,  but  made  after  the  bill  acLrpt 

by  the   intermediate   purchaser   was  at  maturity   niitl  d 

honoured,  was  held  good.     The  case  is  an  authority,  tli 

the  taking  of  the  insolvent's  acceptances  by  the  seller  li 

no  effect  on  the  seller's  right  as  against  a  sub-buyer  (who  1 

not   taken   an   indorsement  of   a   bill  of  lading),  alter  t 

acceptances  are  dishonoured.     And  Feisf  v.   Mnnji,)  Ia 

authority   that  tlie  taking  of  the  buyer's  acceptances  di 

not  suspend  the  seller's  right  to  stop  the  goods,  as  against  t 

original  buyer.     Daris  v.  licyuolds  (</)  is  a  decision  that 

does  suspend  them  as  against  a  sub-buyer.     The  reawai 

this  distincti-Mi  is  not  obvious  :  the  probability  is,  that  1/ 

Ellcnborough,  though  as  a  Judge  he  ccmld  not  read  tlu' 1 

of  lading  for  want  of  a  sta.np,  was  not  able  to  prevent  1 

judgment  being  warped  by  the  natural  feelings  of  vv\n\pm 

to  the  effect  on  evidence  of  the  stamp  laws  (certainly  l<ii'  loi 


(a)  Duiis  V.  Ilei/iiiilih,  !  l':inip.  2t!7. 
(/,)  /*(>..«  V.  Ju^v,  .'  I'-.  '^  A'1   :!i;{,  y",s^  p.  UTO. 
(■•)  /V/sc  V.  Willi/,  :i  ]vaM,  !»:i,  uiiti.  j>.  :{,jo. 
'(A  I'arii  V.  Ili-i/iiiJih,  1  Stark.  115. 
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■  tjti 

tht>  most  C'lumsv  and  mn'iic,*^  •  • 

novel-  been  cxpres.sly  overiulod.  '  ''"'^ 

Wlioii  the  selloi-  has  i-nn<.;..«i 

Miso  of  the  ,v.ml.    TliiH  1,1  /•„  "!'•  '"• '»  l«"'I  II,  ,■vo,•v 

wl,..,■o  tl„.  „»o„,  of  ,,     d '■  ;""r*  '••  '■"""•'(")■ ".  i«;!4, 

honoured,  the  Ki„s'»  lionoh  hoM  Z,  „  ■'^,  ""•"■''■'  '"i"- 
Hi.  n.e„t  ha,l  ,.oo<.ive.l  fh  m  If  ■„";:""■■■,";  I'-'- 
had  ,.,i.«pplie<l  i,  „,  „-|,„llv  i,,',;,  ,"  '"  ""'  '"■ 
Frties  to  the  aetion,  „„„  „,  ■(,,0  X  :!„ld  ,  "  T'""  "'" 
.0  rotund,  ho  „,„st  1,0  o„„si,|„,.od  a/U  ,  ''  '"  """'« 
he  hn,l  m,Ily  ,-eceivo,l  „o  benefit  ZmL       '"    "'  "'"* 

ii,iinato,-ial.  "«,iio,i  ,,  h;i_^  ,j,„j^, 

'"  ';■'""■  ""■  ■'""ii{h).  i„  1810,  ,1,,.,^,  „.., 

«..n,  hotwc™  two  parties,  i„  whic  ,  we,-e  ^lITT'l 
™ol,a„Ko  not  yet  „t  .nat,,,.;,,. .  ,„j  „,,  '  ,  f " ""'  '"""  »» 
W»ii<oof  tho  aeeonntwas  the  del  o,;'  "''"  "'I  "- 
«„„  of  and  ,„  ,„oet  ,his  |,ah,„„  .  Ti  '.  .f"'-;" 
arnvod  tho  cons  .rnee  befomf.  i.„„i       /  '"*    f''"'^'''* 

*h  he  had  e?ed,-,  l::,e     t,'™'':';';;';     "'  "'^  ""'^  '■>'■ 
l"In..«  ,vo„hl  he  the  ,„|,e,.  w,         T,°"  ""  '"■'"""f-    "«' 

?«*.  and  the  action  was  tro,i  1„  h   '■"','"'""'"■  "'"W"''  "'« 

«.od  the  e„„,g„.o,  a,.ai,::r,b  dtf  da'  r'w"; ,""°  '■'-'"•"■ 

tlie  cons,.™,-.      r,o,,l  Klh.„bo,.o„„h  "  ded'  "'^V?'™'"'"' 
"«gnorboin?at  the  ti,ne  „f  ,1,7"  '  """      "''' '■""• 

:f  e  ba,a„  J„,  „eeo„„,:  :„ f     h      Z",'::  Z";'"'"^''  "" 

•■»f  the  hill,  of  exehan"e  r-„„,ot     1  •  ,  """•l«'.Vn.ent 

''»"".™app,,,vedoftvX;'Ki,';s''i;:'.t:*'''-"  ■^■"""'■^ 
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rcrhaps,  liowovor,  this  was  vathor  a  oa.se  of  i)lo(l<,'0  tin 

sale,  as  it  seems  difficult  to  suppose  that  the  parties  di.l  n 

fVoui  the  tirst  intend  the  surplus,  if  any,  to  be  accounted  f. 

If  so,  the  consignees  had  clearly  a  special  property  in  t 

consif,'nnicnt,  and  the  insolvency  and  pr.d)al)le  dishonour 

the  bills  could  not  divest  that  special  property,  thoui-li 

probably  would  very  materially  affect  its  ultimate  value. 

hittfii  V.   rhiviipmu  (ii),    Lord    Kllenborouo:h   in   d.'livcri 

judgment   said,    "I  have  looked  into  the  case  of   IV///„ 

'*  .hiirJI  (/»),  and  find  that  there  the  bill  of  lading  was  in.lors 

"  and  sent  by  the  consignor,  on  account  of  a  balance  due  in 

"  him,  in(duding  several  acceptances  then  running,  so  that 

"  was' in  the  nature  of  a  pledge  to  cover  those  acceptaiur. 

The  case,   therefore,  is  perhaps  rather  an  authority  tor  t 

first  proposition,   "  that  the  right  of  stoppage  /;/  tr.ui.im 

"  peculiar  to  a  seller."    It  is  suggested  in  Mr.  Benjamin's  w. 

on   Sale(.),   that   the   explanaticm   of   the   case    by    Loi 

Elleuborough  and  Blackburn  is  the  true  one,  and  that  \\] 

the  Court  in  Banc  probably  meant  was  that  (.n    Ili«>  c( 

signment  of  the  goods    a    special    property    vested    in  t 

consignees  as  pledgees. 

There  is  no  reported  case  in  which  the  seller  had  tab 
on  account  of  the  consignment,  the  acceptance  of  a  tlii 
pers(.n  {d) ;  but  it  would  seem  on  principle  in  sudi  eas 
that  until  the  b..i  is  dishonoured  he  must  be  considcivd 
paid,  as  the  insolvency  of  the  buyer  does  not  involve  in 
any  necessity  of  the  badness  of  the  bill ;  but  when  the  I 
is  dishonoured,  then  as  the  seller  might  sue  the  buyer  fort 
price  if  he  remained  solvent,  it  would  seem  that  lie  must 
considered  as  an  unpaid  seller  for  all  purposes. 


((()  I'athii  V.  Tlwiiii>!«>ii,  6  M.  &  S.  ;iJO. 
(/,)   Vtrtiie  V.  Jtirill,  4  Camp.  :!1. 
(< )  Ik'iiiumin  on  Sale,  .'>tli  ed.,  p.  ST.' 


;!.V2  ;  Hifiiitiiii-'l  V.  Bou-ts 


(,l)  lUit  sec  Itrwl  V.  IM-hinsou,  in  LSlIJ,  :{  Camp.  ;!.>2 ;  .S-r<«v""'  v.  -  "" 
Sl.l  :,  M.  &  S.  <i2  ;  Itol'h"""  V.  nea.l,  in  1H29.  i.  H.  &  C.  m  ;  7.'o^-.-  v  Ol,r,r 
sit!  l(i  L.  J.  Q.  li.  437  ;  H>  U.  H.  704  ;  lUhlunr  v.  Il,i.^h,m  m\,.i-  J^- J-'- 
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//-^  -  in  transitu,  , A,. /.,  X,l  TT     :'''■  ^''' 
I'as  not  parted.     And  .,fto..  fh    -      P'^«^^««ion  with  Avhioh  h,. 

'■i- 1.'-.  ..as  ae,;t;;r;i!'';::^-;;';';'- who ,,.,,,,. 

■"I'paso  como,  too  )a,c  (o  „ivj  Z  Tn  «°"''"'    «l"' 

t  0  S-...H  am  i„  an  i«,,.,,„e„ia,,.  mmJ^       It  '"">'  "'''''" 

Wuiioal  laDKuago.  one  U  'ai,l  f„T       ^'^       "  '"  K™™'.  '" 

'•■l«  'loaU  ,vifh  a,  h„  ll".™,:"""!"  ">•''"  •"  "«vo   ,l„. 
V'ifio  .■Iiattel.  who  ha,  the  ,^J.      .'  "       •■""  ™  «'•<•<"(  "f  a 

f  .0  .i«.i  with  ,ho  go ,  iT?;,""''  "■'"'' '°'-"''  "> 

""  '.■".■.-s  hands,  a„,U.h„    ,11!        """''  •''^•'- "'"'  "■ 

'««.....  a,  will  ,10(0,™™,,,"','  ''f  "'-'■  l'a.l -"h 
!'">"■  l«>,„o,  in.,,,,,-™,  '";.  ™"  'T"™'"  >'.«h„  i„  ,.,,,  „„. 

'""a  o.,.*„rtivo'ptL^    ,'■:,"  ■:  "' •'-  '"'.vn-amonn,  J 

"»e  sale   is  nnmnlotn    fl,- 
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,ithov  in  the  sollov  himsolf,  ov  in  somoono  who  holclMlw. 

as  his  bailee  ;  an.l  though  hy  the  completion  o   the  sale,  tl, 

property  in  the  ,oo.ls  is  at  oneo  tvansforred    ..    he  Imyev  . 

L  to  .'ive  him  the  rights  and  liahiht.es  attending  tl  •  p., 

prieto^;   and  though  the  right  of  possession  may  alsn  1 

Lisfei'red,  so  as  to  give  the  buyer  the  rights  and  re.nnh. 

boloncnng  to  the  possessor  of  the  goods,  yet  the  pnuty 

irct  with  the^eller's  bailee  is  not  transforred  wi  1. 

property  and  right  of  possession.     The  person  who  h  s  tl 

Ltual  custody  of  the  goods  may  be  liable  as  a  ,no„.,.l.n. 

ho  in  any  waV  interferes  with  the  buyer's  right  of  poss..s,„ 

but  he  lias  n;>  ro.trart  with  the  buyer  ;  he  continues    o  h„ 

Z  goods  under  his  old  contract  with  the  sel  er  until  s... 

thin.^  is  done  to  alter  the  capacity  in  which  he  holds  th. 

Tilinien,  they  are  in  cases  of  this  nature  said  to  renu.u 

the  possession  of  the  seller  and  eyen  if  the  buyer  b..tn.v  1 

insolvency  had  the  immediate  right  of  possession,  the  un,. 

seller's  right  remains  unaltered.  ,    ,      , 

Hut  when  either  the  actual  custody  of  the  goods  has  1h 

.bitted  into  the  hands  of  one  who  from  the  hrst  held  the.n 

the   bailee    of  tlu>  buyer,  or  the  person  holding  them  1 

changed  the  character  in  which  he  holds  them  so  as  to  bo... 

le  bailee  of  the  buyer,  the  goods  are  said  to  b..  n. 

.ossesshm  of  the  buyer.     In  the  first  case  they  aiv  .i 

Lid  to  be  in  his  actual  possession,  in  the  second  in  Ins  n 

structive  possession.     Neither  phrase  is  quite  a.rmaU'.  : 


.•;i 


struciive  iiusM^^nniu.     -.-■^ i  •     i    *i 

there  is  n .  legal  distincti.m  between  the  two  :  in  b.t. 
!^:  lo  .elW^  rights  are  gone.     And  the  same  law  .  tr 
when  the  party  who  thus  takes  possession  is  one  w ... 
acquired  the  buyer's  rights,  either  by  bargain  or  ..p..rat.... 

1 1  \v 

'  It  is  whilst  the  goods  are  in  an  intermediate  state,  aiu 
the  custody  of  one  who  holds  them,  neither  by  vnta... 
contract  to  keep  them  made  with  the  ^^^^^^^^  "^l^^ 
contract  ^vith  the  buyer,  but  as  an  -ff  -^^^'^^f^ 
forward  them  from  one  to  the  other,  that  the  ....dsai 

(iitin'itu.  „        .  .    • , .. 

The  important  question,  therefore,  in  every  cas..  i>,  m 
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KilM.ty  m-o  tho  goods  !i,.l,l  1,,.  i,j,„  „..     .  .,„  „ 
l-lv;'     III  maiiv  oas,.,  i|,w  ;  ,       '"'"  ""■  "••'"■'1  <n»- 

""  --.ling,,. , »:,,;'  ,;.:""";  '■'-■"■•  >"" ".  ...i,,.,.,  i, ;, 

■l.:i>;-l;n«  n„ou  what  ,,,:t ,,  1  X^  ';^^^  "  .'■"^'i- 
Milil  which  it  was  d„,„. .  a,„l  a,  ,1        .  T  "'"  ""'•"<i"li 

>ed,  a,„.  i„  .lK,„.,eh;s  r  :■  -    :,"ti"r'!""  "".•"■*'l.v 

"">  -l"'ri.v  known  to  ,1„.  parti  s  ft  "T  "■  "'"■"•'""  °*'"-" 
i..«  that  the,o  shonhl  l,o  ,n  i,i "  n  ™'  "  1'  '""  "■"1"'»- 
gcnond  ,„.in,.ip,o,  howov:         '    1 1  til'"  !""  '■""'"  '  •"" 

llrfore  oollooting   th,.  ,.  ses     ,    ,  ""'  "''""'■ 

Jilonaination  .,f  ,|„,  /,■„„„■;„,/,•,„',■""""""""'"■'"   °"'' 

"..« oa..  which  dcd  r:^i:\  r, '?  ^  "•'■"  "• »"-' 

a..a  .1...  b„vcf»  possession  :,.;':,  '!;•'  l"!-^-'-'""  ""'H 
'■I'"  l"i"oi,,lcs  arc  ,„.„.isoly  thrimc  '''V"  ""  "'"'"'""'■ 
.l.a.  .ascs  of  this  class  af„\"  „^  : '  "'"f  .'"  """>'  -- 
»>M  cases  of  stoppage  /„  ,„„J„'       ^      '"""''''  '"""■'"""■ly, 

-tain...!  Ins  rights,  unless     t;.M  t  V     "  T  """"  ^"^' 
='g'n.,I  to  liold  then  in  a  nou  T  "'"'"  ^''^'^  ''^'  ^^^'^ 

•'0  shown,  ho  lost  hiMr  t""T;  ^^''^"-^  *'"^  "-'J^i 

l--.lwiti.thoaetn    ^0  St^in  tS   l"  "'^f'  "^^"^^  ^^"^ 

"nght  nf  lien  notwithstanding  tint  hei  "'''  '•'"■""  ''^^ 
••^oo,ls  as  agont  or  bailee  J tl "t y^^^^  "^  P:^--  «f  the 
i'"'^  transferred  his  ri^^hts  to  a  I  ,  ^^  ^^""^  ^''^' l>»yoI• 
liKv  tlud  the  original  sXr  ^h     ,  P'"'-^'    ''   ''   ^-^'O' 

«f='""""^' any  interest  in  L'     T   ™''^""«^»'^^",    withont 


•■'•to>-;andthisispartieularl 


I  by  the  seller  to 


tlio  first  buyer  is  Ion 


y  likely,  M-hen  th 


not    the  seller' 


,'er  than  that 
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tli(>  ^nl.-lniyor  by  tho  first  bnyor.  Aooov.liTi-ly,  whon  \h>u 
is  a  sul)-buvor,  an  agvoomciit  on  tl.o  part  oi  tho  s..ll.'v  t- 
eonsi.lov  hiinsclf  tho  snh-buyor's  bailee,  may  be  proved  I.n 
comparativelv  slight  evidence. 

In  Ston'hi  V.  ll,n,h,'s{o),  in  1811,  the  faets  were,  tliai 
llughos  had  sold  Dixon  and  Co.  a  lot  of  timber  lying  on  hi. 
whiuf  They  marked  the  timber  in  his  presence  with  tli.ii 
mark,'  and  accepted  a  bill  at  three  months  for  the  pvLv 
Whilst  the  bill  was  still  running,  Pixon  sold  the  timlur  t( 
Stoveld,  whose  agent  told  Hughes  of  it.  Hughes  said,  '•  \'.n 
'•  well,"  showed  the  aaent  th(>  timber,  and  assisted  to  chaiip 
the  marks  on  it.  Stoveld  paid  Dixon  ;  then  Dixon  fail.. 
before  the  bill  became  due,  and  Hughes  claimed  to  v.taii 
the  goods  against  Stoveld,  until  he  was  paid  the  price  du, 
from^ho  first  buyer ;  but  the  King's  Bench  held,  that  Ik 
could  not  retain"  them.  Lord  EUenborough  said  :  -  Wli.i 
"  the  sale  by  Dix.m  to  the  plaintiff  wa?  made  known  tu  tin 
'.  defendant  Hughes,  he   assented  to    it   by  saying.   >  V.n 

-  '  well,'  and  to  the  marking  of  the  timber  by  the  plamtift 

-  agent',  which  took  place  at  the  same  time.  I'  that  be  no 
"an   executed   delivery,    I   know   not   what   is.    .    .   .  It 

-  indeed,  the  marking  of  the  timber  by  the  plaintiff's  a-cu 

-  had  n(»t  been  (Ume  with  the  knowh-dge  and  c.nseut  cf  tli 
'•  defendants,  the  vendors,  it  may  be  admitted,  f(n-  this  pur 
"  pose,  that  they  would  not  have  been  bound  furth.M'  tliii 
"they  were  already,  by  what  had  taken  place  as  b.tu-.v 
•'  them  and  the  original  vendees." 

Section  47  of  the  Act  provides  that,  "  Subj(Mt  t.,  tli 
'^  pvovisi.ms  of  tho  Act  (/;),  the  unpaid  sellei's  right  ..t  luu; 
"  stoppa-e  in  inni^H"  in  not  afltected  by  any  sale  or  disp.sitm 
'« „f  the"-o(uls  which  the  buyer  may  have  made  unless  tli 
"  seller  ha"s  assented  thereto."  To  this  section  there  is  atfu.li.' 
a  proviso  which  develops  section  1(»  of  the  Factors  A.t,  InV. 
an.l  protects  against  the  unpaid  seller's  right  of  lu..  ur  stoj 
page  ///  trmsiUi,  a  person  who  in  good  faith  an.l  tor  valimH 

(/!)  See  s.  -2.-.  a.nl  of.  U.l.n  v.  M-ett'.  BmM  Channel  <'o.,  n.  iv.".',  1  U-' 
at  p.  (101. 
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•  onmlmifiou  J.as  (ak,.,,  from  H,,.  iMivp.- , .. 

l.o„  lawfully  tnu.|^..,ar  1 1^;;^':;-'''  •"  ""•■ '-  i". 
Jic'tMceu  the  onLMii'il  c<  II  i    /         '""jki. 

."  I.-M ..  .i,„  .Z" :  ::\r; ,  :,"rvr- ;•'■ '■""■ ■■' 

.i«' «.iie,. cons™,;,:!;:, ; ;.^;;; "> ■"-;.i""  i.i«  n-..,,.  „ 

tiiif  pivsiimptiou  of  an  a-m-incnf  wWi   i  •  '  '^'""'^^  " 

»l le  ahoadv  l,„»  „  ,,,„r,-l,  /         '    ""'  '"'■""'■  ""I' 

IW  aH,s  .uv  ..sJc.ecl    „         I';  ""  '""■  l"™""l.li..n  is,  „„„ 

"'^"    l(j   III  COIIsC'dllCIICd    <•(■    <l  ■     •        . 

MiLrs   rislil,   ™,,c.   ,,|„,,   ,°.    ,,.,,""    "','""'    '*"  ""' 

"";--■'■  "f '- 1— o".  a!;;,  ,!:r  ,,;:^;;;.:"  •"  ■■ «■■  "-• 

la  "«■</«.(,  V.  .l/„r,„.(„],  in  i-.,,;    ,,,      ',  .    . 
tkod*uUanf»  .,h„,,  a„a  a,.l;;,,     ■/■'''"'''«■  "■"'  -'" 

^■'"7''»'^''"''i'"iafor,.™,i,;;:  ;:-;;;;••■;■■■•■;-.■ 

iiK'idor  to  have  tho  nl-iintiff'  ' 'h' «l,.|,.,„ia„j 

.•*n.  ,h..  g.,.,.,r„,u.,.  it ,  ;;''';,,'''T;''':« ' «> 

l»ak  failed  brf„,-,.  tho  noU.»  I,  '        ,  ''"''^^"*"«-      Tl,,.. 

1»W  iu  hi.    h    "dl  1;  ^  '■'"'""«■»  '''"l'  -'I  I'-l  HK,a 

.»;^..«fha:^hr-^-:.-.w.,,d 

I'l™  li«.-.,  at  li.„.-ti  '  "  "  '""»«■«•"■  I"  Hi.. 
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[I'r.  n 


bill  ut  Hix  numtlis  for  the  prici'.     T^Iim^lc^  ivirivnl   nv;.i. 

h  ,u«c  vi'iit  iioin  S.uitli.      \Movv  \hv  l.ill  aniv.a  at  .naliint) 

Smith  bmuno  lmiilxiui)t,  uiul  tlicu  the  pluiutilV  Hum,  \\li 

in  th(>  interim  had  bought  tlie  oil  from  Smith,  and  [.ai.i  Im 

for  it,  applied  for  it  and  was  refused.     This  seems  to  l,;,\ 

been  the  first  notiee  that  :\lun-les  had  of  the  sub-s.l.  .  ;„i 

},8  there  could,  therefor.,   he   ao  attornment   to  llunv.  . 

estoppel,  it  seems  that  lluny  sto.ul  precisely  in  the  poMtm 

hi  wliich  Snuth's  assignees  would  have  don.>  (see   Ihn,,^ 

y„l,s  (.')  ),  and  that  the  sub-sale  was  immaterial,     Tlie  arti. 

was  in  trover.     Lord  KUenborough  said  :  "  The  accrptaun  , 

"  warehouse  rent  was  a  comph-te  transf.-r  of  the  g..ods  u,  tl 

"  purchaser.     If  I  pay  for  a  part  of  a  warehouse,  so  1,1. m  1. , 

"  it  is  mine.     This  is  an  executed  delivery  by  the  m  11.  r 

^'the   buyer  ...  It  wouM   be    overturning   all  prnwii-lr 

'^  t..  allow  a  man  to  say,  after  accepting  warehouse  nut.  il 

-  goods  are  still  in  my  possession,  and  I  will  <letani  tliciii  t 

"  1  am  paid.     Tlu>  tnmsitns  was  at  an  end.     The  goods  wi 

"  transferrwl  to  the  person  who  paid  the  rent,  as  nnidi  ;b 

''  they  had  been  removed  to  his  own  warehouse,  and  tli( 

"  deposited  tinder  lock  and  key." 

In  J iidemm  v.  Srolt  (h)  and  Jln,hjson  v.  Le  7.'»r/o).  ''" 
Ellenborough  acted  on  the  f^ame  principle.  In  Klmwr 
Stone  {d}  and  Carter  v.  TouissuiiK  (<■),  the  Common  V\vns  ai 
King's  Bench  came  to  opposite  conclusions  as  to  the  iuLivii 
to  be  drawn  from  nearly  the  same  facts.  In  those  cases  t 
question  was,  whether  there  was  an  actual  receipt  uiidor  t 
Statute  of  Frauds. 

In  Miles  v.  Gorton  {/),  in  1834,  Gorton  had  soM  lioi.-  lyi 
in  Gorton's  warehouse,  to  Fanx,  and  rendered  him  an  iuvni, 
stating  the  goods  to  be  -  at  rent."  Faux  subsoM  iiavt 
the  hops,  which  were  delivered  to  the  sub-buyers,  and  tli 
became  bankrupt,  not   having   paid  any  part  of  the  pri 

(d)  Di.ioi,  V.  Yalrs.  o  B.  &  A.  ;J4(i,  /"^■'^  l>.  370. 

(/-)  Aii'UrM'i'  V.  Srott,  1  Cauip.  •1-io,  n. 

(i)  llotlyaoii  V.  Li  lint,  1  Camp.  U3o. 

(-/)  Elmore  v.  Stone,  1  Tauut.  458,  ante,  p.  29. 

(c)  Carter  v.  Toimmint,  5  B.  &  A.  855,  ante,  p.  31. 

(/)  Miki  \.  Gorton,  2  C,  &  M.  504. 


(II.  1.1 


S1<)|'J'A.,K    I.N    naXsMi-. 


.it(7 
His  Urtsi'MUM'S    )»rri||.r)|l    f,.,,. •      .    ., 

....  n„.  I. ,  ,„■  M  '^i','"  "'":'"";  ':"'■■'"'  «-•••« 

an  .x,.,.n„,l  ,l,.Hv,.,v.     Tl,        t   ^  / ' ,'"  ,"'"'•'  ""  '"  '"» 

I- ■".■.ho,i,.f,.,,,i,,,,,  ,;,''',,  -f'':'';"" i'l'.im 

•  I  «i..."W  h„v,.  ti„„„.i„  ,„  if    '"■''"r  '''"'■'■'""'■•  "■"I 

■»..n-  wi,l,.|v  ,lilf,T,.„t  ■    t  „  ,     ,         •      -^         '"■'" '■« 

• '«■"  /--.'wan.,,,,!': .',:',.,':;:  "■'■  "•;■  «•■"""■ 

■I.-I.1 1.0.1,  f,„.  ,i„. ,.;.,,      ."  '"■'f"'""j' "  '■'■"''" '" 

■""■"■...lor, I,..  „,„.c.h„„s„  „f  „„,      :Ie         7"-"''7- "' 

■■- ,.  le  .Miv,...^  „„;ir:  .,";,':,:",  "r.r"*  '"•^' 

-paid.''  "^"'-^   ^"M'lK-c  but  the  rent  is 

"■I~'rt  ..f  ll,„,    ,,,<,.   i„    ,    .  ,'       '""""•l'"'"l  l,y  the 

^-__ '  ^ '"'"!>,  the  .seller  „f 

(a)  Ilany  v.  Ma„yk,,  j  ^:  ^  ~  ^ 

W  Mi/v,  V.  (Jorton,  2  C.  &  M.  iOi 
{<■)  lownky  V.  Vnmi,,  1  A.  &  I]  js 


8«H 


STOl'I'AliK    JN   TKANSITU.  ['"'I" 

wiiir    who    wiis    »!»••   11   warfhoiweiiiun,    Kuvo    tlH>    l.n\.i 
AVnjJht  a   nntc  in    thi-no    trnus:-"Mi-.   M.  Wright.      W, 

-  hoUl  to  vnur  ..riUr  :;'.»  l>il>«'s  and  1  hhil.  ml  wiiu',  inai k- , 

-  J.  ("., .).  M.,  No.  41,  u.    (i7.— ('.'.»  a.    &(»  i.il"-s,  N(».  1<>''  \M 
*'  M-nt  i'm"  to  'J'.lth  Novoiuhor  next.     J.  ('iuiiii>  and  C..." 

The  wiiu'  ivuiuiufd  in  t'lumn'H  warehou«t'.  NNii-li 
acci'i.ti'd  a  bill  for  the  prico,  and  thon  lucamo  hankiupt 
His  assignees  brought  an  action  of  trovor  agauist  Cruini..  lo 
the  wine  specitii-d  in  the  note.  Lord  Abinger,  at  Nisi  I'lin- 
seems  t..  have  thought  the  note  was  like  a  delivery  or.ld  .. 
a  bill  of  lading,  giving  the  buyer  authority  to  g.  t  th 
possession,  but  not  eciuivalent  to  giving  it  to  him;  h 
reserved  tlie  point,  and  directed  a  nonsuit,  and  theUu^-n 
IJeneh  refused  to  grant  the  plaintiffs  a  rule  nisi. 

The  Court  observed,  that  "  no  ease  had  been  <it<d  \\  li>  r 
"the  question  arose  tetween  the  original  vendor  and  Veliki., 
so  they  seem  to  have  aeted  on  the  sanu-  principle  a>  in  tli 
ease  of  MiU>i  V.  (iorto)i  (a). 

In  (;//cr  V.  Uiihanhoii  (/»),  iu  the  Trivy  Council  in  IM 

the  appellants  were  both  sellers  and  warehousemen.     Tl 

respondents   wen-    the    trustees    of   AVebster   and   Co..  tl 

insolvent  buyers.     The  appellants   sold   tea   lying   in  th. 

warehouse  to   Webster   and    Co.,  and   gave   theiu   (UHv.i 

warrants    or   certittcates    which    stated    that    the    tea   w 

deliverable  to  Webster  and  Co.     They  delivered  a  portion 

the  tea,  and  charged  warehouse  rent  for  the  whole  nt  it.  ;i! 

they  appear  to  have  made  a  transfer  of  it  into  Wel)M(  r  ai 

Co.'s  name  in  the  warehouse  book.     Webster  and  Co.  Imwi 

insolvent  without  having  paid  for  the  tea.     The  Cnmt  lu 

that  the  appellants  were  entitled  to  retain  the  tea. 

Although  this  cast;  seems  tpiite  cousistint  with  t 
authorities,  Sir  liarues  Peacock,  in  delivering'  the  judjii.u 
of  the  Court,  seems  to  have  had  present  U>  his  iiiiiid 
distinction  as  a  nuitter  of  law,  between  actual  and  cunstrmti 
possession,  which  it  is  submitted  does  not  exist. 


{„)  Miles  V.  GoHo,,,  '1  C.  &  M.  504,  ««<f.  p.  aOii. 

(/,)  O'/ice  V.  liidianlouii,  47  L.  J.  C.  1".  4>>;  3  Ai-p.  Cu.  il'.'. 


f  (I.  I.] 


X-rOfl'MiK    fX    lltAN'siTU. 


As  before  mentiono<I,s,.Hion  4 1 /•>).£»!,..  i  . 
'that  the  Holk...  ,n„v  exon-iso  I,  '/.;;;   f  '  "'•'"  ''•"^'•'^'^ 

".•usto<li.r)  for   ho  iMv.^  •     v     *"""'''  '''  "^"'"^  <"•  '""'-  (-r 
but  of  u  third  party  as  a  yZJT  T'"^^'  "^  "'"  """••••' 

the  seller  sti.,.ttZir^;r;2r'"'t 

tlK>Koods  for  the  huvJ,"'"'''"'"''^'"""' ''<•'<'••* 

"F"  the   warehouse.,  a       :  hi  'Z'""      r"?'"'!'^'  ^"  '"" 

t'.e  tin.  when  the  .aroh^Lal^^^r:^^ 

ri^'hts  are  analogous  fn  tJ,,.         t-  ,  ,  '  ""'  •"*'■•'<'''< 

«" '^ -I  v;:z,:t',.r;r"'''i"' •'''■'-' 

iiiMieh  eases.     ]{„t  it  i.  ,.  ^"""'•'  '"  "■""*'"' 

'i.a".ethat,ossel    ,:,::;;;:7'7'--'- "^•^'' 

nV.t  whilst  lie  had  it.  '"  '"'  "•^"•■"'■^*"'  •^•"•'»  =• 

As  a  ^'eneral  rule  of  Kn.rlish    I,,,,-  .,     . 

•i"'^- •-^'"•-x-ution,  .nay  ho  tvot;  1     T^^""''^'  "'  '''y 

W  wl.re  the  authoHtri  W  X 

^•n-pled  with   an   interest   (.,7  -^"•^><l'«.-at.on  and 

i-...-ahle.      If   therJfC^  .    I      hn  C/'l    '  •''■'"'^'"•"^•^'  ""'^ 

«.llu,...M  the   seller   to    del  L      '  ,'"   "    I"*'^'^"'"  *" 

-t'-itln.reofgivesh    /        1   '-r  Tf^'  ""'  ^'"  •^'•>'-' 

I  .'oo.ls  in  the  ..nstodv  '  ^"  ''*'"'"  I"^'^'-'"'"  '>t' 

^•^oa<.o„si.lLtionrjil'2r  ':;"'■" 
•t-nnot  1,0  revoked  by  the  sole      f^    '^'.;!^' ^''1' -'^'"-tv, 

of  .ircnnstances  takes  ,,Iace  t  «      l'  '"' ''  "  '^'''"^' 

W  bound   to    deliver   !  '  ^^^H^"  wonld  no  longer 

.onsidoratiorfofXinrr"';.^''   *'"   ^'^"^^•^'  ^^-'"    ^»- 

*..y,ifti::^:;:^;t;:;^tLt^^^^ 

J"st  as  he  nught  then  refnse  to  .nve  it  '  ''""^'  ^* 

It^loe^^^o^^n^^  whether  the  anthority  to  take 


(«)  Coryton  y.  Lithebye,  2  Will.  Saund.  36i. 
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ium.M«Hsion  1m>  wvnU  \m\A\vi\  from  tho  ('(mtnut  of  miiI.'  voh!,,,. 

tho  ri^ht  .)f  poKHCHhiuii  in  tho  buyor,  or  l)o  Kivm  cxpn^ly 

„„a  it  probably  am-n  not  affrct  tbisriKht  whctlur  tb.-  u.ifl.o.it; 

b..in  wnting  .»r  not,  tbonK'h  by  certain  Htatuti'M  tlu'  .ttV.  t  -t ; 

writt.-n  .b'livcrv  onb-r  in  consiibMiibly  cnlargcMl ;  an.l  it  is  i,„ 

mut.'rial  that  tlu'  autb«.rity  has  b<««'n  tranHfornd  to  a  tliin 

party,  who  lias  hm,,,  j\,k  pai.l  the  intrnnodiat.'  buy.-r,  it  tli 

tirntwUrr  lum  done  nothing  t<.  inihicc  bini  ho  to  do.    Tlu-  ui;| 

nuestions  are,  whether,  at  tho  tin.e  tho  tirst  seller  revok.  .1  tl, 

uuth..rity,  he  Mas   in   sneh  a  p.mition  that  he  nngbt  i.  ti„ 

to  d.diver,  and  whetlnr,  before  tho  r(>voeution,  tlu>  autlio.it 

had  been  exeentod  ;  for  if  any  part  of  the  goods  ha\e  !... 

put  in  the  actual  or  constructive  posw'ssion  of  th.>  buy.  r , 

his  assigns,  the  seller's  right  as  to  that  part  is  gone  (,m. 

These   points   soi'ni    all  to    be   doduciblo   from    Ihn,, 

)•<,/,. s  (/<),  in  is:]:;,  in  which  the  whole  law  was  a  g hi. 

discussed.     There,  Dixon  and  Co.  were  owners  of  a  (luantii 

,.f   rum  lying  in  Yates'  warehouse.      On  tbe  l:'.tli  Aumi 

they  sold  40  puncheons,  specitied   by  marks  aiul  nmiilHi 

to  CoUard;    Collard    on    tho    sauu-    day  accepted   two  in 

payable  at  :'.  and  4  months  for  tho  price.      Shortly  alt.  r  tl 

sale,  Dixon  and   Co.  gave   Collard   a   delivery  order  lop 

puncheons,  which   were   accordingly   taken   away  U  liiii 

they  refused  to  giv«'  him  a  delivery  order  for  the  reuiaiimi-  I 

whiob  were  the  subject  of  this  action.     On  the  'JSth  ( >.  tnl 

Collard  sold  'J(5  puncheons  of   tho    44  remaining  in  \at^ 

warehouse,  to    Kayo,  who    pai.l    bim   for   them,    l.ut   to 

no  possession.     On  the  7th  September  (<),  Collard  sold  t 

remaining  IS  puncheons  to   Bond,  and  Proctor,  wli-  Y 

for  them.      Yates,  the  warehouseman,  without  any  tuitl 

authority  from  Dixon  and  Co.,  allowed  Bond  and  I'n-.  to, 

take  three  of  the  18  puncheons  away;  the  other  1-.  nman 

as   before.     On  the  IGth  November  Collard  was  insolve 

and  hi8  bill  dishonoured,  and  on  the  18th  Novinbcr  Dis 

and  Co.  ordered  Yates  not  to  deliver  any  of  the  44  pun.  lu'^ 

(fi)  See  Sale  of  Goods  Act,  s.  42. 
(/.)  IHxoi,  V.  Yaie»,  5  B.  &  Ad.  3l;J, 
(<•)  ?  November. 


<  l(  I 


•>Tni'F.A,;K   IN  THAS,,Tr. 


■'(  llii'  mm,  Iml  iliH  onlc.r  ,~i,„„  „f,  „  ■,     ,       , 

1"-..  „lr,,„lv  ™  I   ,  y      ■"''"•"'  '•'•■»'..rh,„l. 

v»„.-,  ,vi,„  „.f„«,.,i , ,  i' , '     ;' ',"''"'  ""•  •■ " 

uc,,,.....,o..,  d,.iiv,.,.,',,,,,.',::";,„:°„  ;'^-  ;•  •:••.  f...-  .....,> 

n;.l«'(iv,.|y,  ^l,i,.|,  |,i.„„,  „,„,  J,,     ; ";'  >■•  l"'".l..;u,„ 

'■"■l"  'l"'>«'i"n  " U.for,.  ,l,c  ComV,     L-     ;  ,'"'"■     ""• 

i"'"i|'l'*l«-  Ik'Iw,.,.,,  t|,„  f, ,  r         '  "'  ^"«"  "'■"'•I'  ""  u>, 

ll..n,.|,,  „f„.,.  „    1„„,.  ,„„,   1,"^     ■     "''■  '■'"•■'  "f  Ki.,«-« 

■"Sts  „(■  .1,,.  Iilig,„i„„  „„„„„,„„,„  „,    '■^""   "".''   '  "•  •"  1«'.V  tl„. 

'"i--l '"  Bona  „„,l  IVo,.        ,"  "•'■■■•'  ■■«'"'■'■">• 

I liv.T  I.O.SSO«»i„„  „„  give.,,     ,,  f  ?'"■'""  """""".'• 

i 1' 1"  wa«  l,K)  I„eo  ;   l,„f  th,,,  i,  ,' "  '"■"''  ""■'■« 

Imyor,  ('..Hard.  ^  "  '^^'^^^i''  »''•'  Hrst 

*'»p„.er  to  eou„,erm„„a7e  X;"",°T  '^  ""-' 

(n)  Z)i>o«  V.  y«/„,  o  U.  &  AJ.  ai.j.  ~ 
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,,j  STOPPAIIE  IS  TKANSlTr.  ''*'' '" 

„„a  "a«"ed  the  p»ncl.oom  of  rum,  and  ha.l,  '«'><•«•«';»"'■ 
JX.;  cmxpletc  pLcsion  of  a  part.    It  «s  uvRed  that  tl,.,,- 
:,r,un,.™toa  to  a-taWng  oon-tnu-tivo   l«soss,o„   of   ,1,,. 
,vhol,.,  hut  the  Court  of  Kius-,  lk.„,.h  teulcd  that  tho.- ;,,,» 
;       m  lh>.,usolvos  o„«iv,>«,l,  ami  WO.-C  ouly  ovulcnco  „1  , 
„k  ng  of  pos»,«ou-a-t,  whioh  >nmht  amount  to  ,t  if  .1™.- 
"it    ?ha,  intention.    "  The  taking  of  sam,  es  and  coopevu.g, 
ah    Lu-d  l>omuan,  "are  cironm.tanees  from  wh,eh  a  ,,u,v 
"  ight  infer  an  aetnal  delivery  of  the  who  o.      .  .11 
>.h  fheon  on  the  jnry  iu  this  oa,e,  I  .honld  have   lo,„,,l 
•Mh  r,  «»  no  ™oh  delivery."     And  the  other  Jndges  .11  n, 
mlror  less  in  express  language  said,  that  the  „uost,o„  , 
Xther  those  aets  amounted  to  taking  p:-es.,.ou  was  o, 

f'lf't  jiiitl  not  of  law.  .11. 

Tl         is   a  differenee  to  be  homo  in   mmd  hetw.va  a„ 

.Jo         authority  to  take  p.ssession,  and  oue    hat  is  ,,„,. 

AM      Where  the  authority  is  absolute,  nothing    ur  l,v, 

•,„  ,     live  the  buyer  possession  of  the  goods  Uian 

isivquiMto  to  g»o  tie    '">      •  ,   ,,,  „,„„  „„  |,i, 

»>'  -7'  T     h  Tas   1,  te      not  be  evidenced  hy  »,, 

formal  ..et.     "  >s  i"     1         •  „^^j„.,, ;(  „     ,.„ 

vnnt   hnmcdiatclv    ationvartls,  and   tiu    stiiti., 
„ maid   T.     termanded    the    authority   to   give  p..ss,«, 
U  ;    v"   lonsemen,  in  obedience  to   this  eoua  ,« 
iined  the  goods ;  for  this  detention  the  -.«--;"* 
hrounht  trover  against  the  warehousemen.     At  M»  n 
U™  taken  as  pfove.1  tlmt  the  g.»ds  were  transferred  uU 
tZ^  bookl  before  the  notiec  of  eounterman  .  ai  -  U 
Ellenborongh  said :  "  The  payment  of  rent  m  then 

(a)  »."«•  V.  .4  «■/"■«■».  2  ''«"'P-  '"■'■ 


('II.  T.] 


STOI'MArjK    ,jf    njAN-.SITL-. 


"  fircmnstanco   to  show  nn  «.i.<. 

"  il-lf  decisive.     1  am  llJ^W    t         ' '"  '  "'  '"'"'^^  ''"'"■^  •'^• 
'•  are  entitled  to  rec-ov!""'    ''^  "I'"""»  <l»'«t  the  assi,.H.s 

books,  and  t-t   nohi.    ].        ^'^''''V""•^'■'•'••'•'"'"- 
hou.en..ntoina.cate     i„       H     r      ?  ''•""'  ^'>'  ^''"  --•- 

.bo  Court  said  it  trrd^:::::^-;^^ 

..id :  ''  After  the  note  was  delive    d  t  *  tlu>  ;d   'f '"'•'^•""^'^' 
•Mvoro  bound  to  hohl  the  cno,l  '^^J'arhngers,  thev 

"The  delivery  no  e  Mt^ffi   ";""';"* ''  ^'"  i""'^''^'-^-- 
••their  books''  '"^'''^'"'  ''''^'^''^  ^"'.v  transfer  in 

^'e^i'b-«givin.thesa.f'';:::ti;';,^';j-^^''<'^ 

a  discussion  eoiu-erninj,  the  effect  o   t  '  T"'  "'^"^ 

notice  to  the  warehous^Mn-m  '""'•''  ^'■•'^'^-  ^'^^^^'o 

the  case.         '^'^^^'^"^•-''"•'»'  ^  a«o.tion  which  did  not  arise  in 

Whcji  the  bailee  has  notice  „f  fi. 
«'-h  he  is,   in   the  la  ;t;e   of  Tl^rE^^^^^^  r''' 

Harm,,  V.  .hula-son  Ih),  -  bomul  to  j^"'  \/^"^'"'>«'-0"gh,    iu 

••purchaser/' and  is  reiui,,"        ,n  ^'""^^'   ^"^'  ^^^ 

i'  ^^  1-tty  eiearti::t:ri^;;:t  t^^^^^  '''-"^^^ 

-d  it  may  be  u  question  whXxe'«        "'""""""' 

If  wrongful,  would  have  -mv  Iff    .  ''''^'^''  ^"^'^"^'^^ 

in^ht.  %;obably  it  ."uhf..,  f  1"^  ^^T".'^'  ^^^  -"-s 

l-nictical  importance  I       h  "    l'  I'^'^'r'^  ^'^  ^*"  '^'^  I-^« 
I  j.^  j^j^  1  a.,  snch  a  refusal  would  make  the  bailee 

J*iKl,ad  given  „  JC^t^'TlI^'^  ^''''''""-  '"" 

^;';  W  V. /w;-,f«,  7  Taunt.  27S.  ~^'  " ^ 

;   i7''''V----'''''^'-^'''',2Can,p.24a. 
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Iransfcu-red   into  the  name  of  Atherton,  the  buyer   bccaiiu 

bankrupt,  and  Atherton,  by  nutans  of  a  delivery  order  from 

the  former  owner,  obtained  possession.     Tl)e  Common  rira>, 

in   an   aetion  betN\een  Atherton  and  the   a.-signees  ot  tin 

buyer,  deeided  that  tliis  refusal  to  deliver  possession  to  th, 

buyer,  Avho  really  was  then  entitled  to  the  possession,  inv- 

vented    Athertoii's    rights    as    unpaid    seller    from    b.iiiv 

divested,  and  that  a  subsequent  countermand  on  the  buyor. 

insolvency  was  valid ;   but   in  this  ease  the  refusal  ol  llu 

bailee  was  so  far  justified  bj"  circumstances,  that  it  ^^mU 

not  have  been  evidence  of  a  conversion  by  him.     llis  rrfusil 

to  assent  to  the  transfer  of  possession  without  orders  fiuiiitli( 

person  who  originally  deposited  the  goods  with  hin;  was  uoi 

wrongful,  though  his  mere  assent  to  the  transfer  would  lm\i 

been  sufficient  to  alter  the  possession. 

In  T>iiiiur  V.  ScotrU  '.'•),  in  184o,  IJoulcher  and  t'u.  sul( 
to  M'Laughlin  some  glue  pieces,  and  after  the  arrival  nt  tli, 
goods  at  the  defendant's  wharf,  gave  him  the  foll.^Aviiu 
order,  addressed  to  the  suiK-rintendent  of  the  wharf:  >'  I'ka^( 
"weigh  and  deliver  to  Mr.  M'Laughlin  48  bales  ot  ^Im 
"  pieces."  On  receipt  of  this,  the  defendants  weighed  tli. 
bales  and  communicated  the  weight  to  Boutcheraud  Co.,  win 
thereupou  sent  to  M'Laughlin  aii  invoice  stating  the  Moigli 

and  i)rice.  i.    ,     i  , 

Subscquentlv  the  defendants  delivered  five  of  the  bale 
to  a  buyer  from  M'Laughlin,  on  his  order.  At  a  later  diiti 
in  consequence  of  M'Laughlin's  failure  to  pay  IV.utclu 
and  Co.,  they  ordered  the  defendants  to  deliver  no  luoro  glu 
pieces.  No  transfer  of  the  pieces  had  been  made  in  tli 
defendant's  books  from  Boutcher  and  Co.  to  M'Laugldiii,  im 
was  any  rent  charged  to  him.     The  Court  upheld  a  veidu 

for  the  defendant. 

In  Pearson  v.  lhiwson{h),  in  1858,  Askew  puvclm* 
of  the  defendant  a  portion  of  a  cargo  of  sugar  mIiuI 
had   been  consigned  to   him,   per  (h-onWs,   givint,'  I'l-^  « 


(„)   T,n„nr  V.  Scorell,  14  L.  J.  Kx.  3-Jl  ;   H  M.  &  W.  "^^ 
(/,)  /•«„■.««  V.  Dau»v,.,  27  L.  J.  Q.  B.  248  ;  E.  1$.  &  h.  ■14s. 
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-•f  ^-  to    the  plaintiff,,    ^hu  Ka^^  th  •..    ''n''.'"'''^   "*"   ^'- 
a>Hl  gave  them  the  follovvin.-  deH  !  "   '"  I'">'"^'"«. 

'•'^--  Askew."      Ti.i:l^:f"f    r'"'^'"-   "•   ''"'"^'' 

f-^i<«i.ti>yhi^;r^.hr\xrf'"^^^^^ 

'"'.V^'s.     The  .sugar  m^,.    v  ,1  '"''•'  ""''  "'""<-  "f 

Tk"  <I^-fondant  s,,hsenuenw\l  ;''""^""^'^^  ^^^'^T-r  the    other 

"'"   l''-'tiffs   o„    S"^i':r"V"  '"  '"'^^'--'^  '•' 

"'-Jv.nt    bef^,re  his   hill      ;;^    .l^^^"'-    ,  ^^^^^^^^    '"-'.ne 

■•^■*"-d  delivery    of  the   reml  n  1  ^       ',  "'"'    ''"'    ^'"'^<''"J='»^ 

^-I-'-lU^J^CVderi^e^r^^^^ 

l'l='i"tiffs    were    entitlecf  L      .'  T'"''""'  '''^•'  ''"'t  the 

""•'•■livored  hogsheads.  ""'    "'^   ^•'•'""   *>^'    the    12 

IJitt  when   the  authoritv  to    * 
tl'o  case  is  somewhat  different    "tj!  ^r^r'?"  ''^  ''""•I'tional, 
to  give  i.ossession,  nor  the  buve,  t     ^^  •'' ""'  '"'thorized 
Jitious  are  fnlfille<  .     Jt     '    t  th      .  '^  ""^"  ♦''^"  ^••'"- 

i"^-ml,that  the  huileoeonl  rr?/'  ''- pres„n,ed,  or 
•'".vor  before  these  oonditr„r  ,  .  t  f  f'"'  ^""^'^^  *""'•  '^- 
••xinoss  unconditional  assent  o„  hi^  f"''  ""''  *''""^'»  ''" 
-W,  estop  hin.  iroi Zv  ::th;r   "'^''^'.^"'^  '"'•''•''»">' 

^^■'ivoryofpos«essiL,;iho,'  Ir^^^^^^  ""^  ""  -tual 
"tf-t  the  seller.  liutTt  m^.t  I  ?'  ^'^^  ''""''■^*^"«'  ^^'^-J'l 
^"•-.ot  necessarily  bidinVl,:,'^"'''"'  *^'"^  ->nditi"t.s 
■"  the  authoritv  1  Ty^'Cf^^  ^"''T  ^''«:^' — P^--! 
-n  unconditional  lulJ,  ,  f  tt  ">^'  ^"3-  is  entitled 
,  '^'""ot  dog  that  auth<,ritv  wit .  1  I'"*'^^^^'^".  the  seller 
i''^a^u'o,    and  even  if  the  l!  ?'  ^""^'^tions  at  his  m,.re 

h-^Dditi'.ns,  that   consent    s  ,  "^''' ^7"'  ^'''  '•""•^^^"t  to  ,he 
r-'^'-'tion  for  it      It  I  th    f  ^^'  ""'^'"  ^''-^  l'^'  -..e 
r^^'ttho  authority  shoud  be       "Iv"  "^"^essary,  not  n.erelv 
-  ^i^ould  be  au^thoS  by^  Z^^!,'^'  ^^'"^  ^^^  -"- 
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In  the  case  of  Iloumu  v.  Mc<jn  (n\  in  18(>."i,  the  contiiu 
of  sale  was  by  Mover  to  Wallaee  and  llawes  of  a  (luaiitify  . 
stareh,  at  0/.  per  Jwt.  The  seller  gave  a  ilelivery  onh  i  t 
the  huyer.s  u<l(lressed  to  the  liull  Torters,  in  these  tcinis 
— "Please  to    weij^h    and  deliver  to  Messrs.    Wallaei- 


:iii 


''  Ilawes,  all  my  starch."      The  warehonsenian  received  di 

order,  and  so  far  ohc^yed  it  as  to  weigh  and  deliver  a  iK.it  . 

the  starch;  then  Wallace  and  llawes  became  hanknipt.  iin 

the  order  was  conntcrmanded,  and  the  starch  taken  away  li 

Mover.     The  assignees  of  Wallace  and  llawes  brought  tiov( 

against  Mej  <>. .     It  is  now  decided  that  by  snch  a  bargain  tli 

property  is  not  changed  (/<),  but  at  that  time  it  was  imt  ^ 

settled,  and  ILnisnu  v.  Mciyr  did  not  (hicido  that  i»oiiit.     Tl 

ease   was  decided  on  the  ground  that  the  authority  tu  -i\ 

possession  was  conditional  only.      Lord  Ellenborougli  sai4 

"  liy  the  terms  of  the  bargain  formed  by  the  brokers  u\  tl 

"  bankrupt,  two  things  in  the  nature  of  conditions,  or  im 

"  limiuary  acts  on  their  part,  necessarily  preceded  the  al.sulii 

"  vesting  in  them  of  the  property  contracted  for.  .  .  .  Tl 

•«  second,  Avhich  is  the  act  of  weighing,  does  so  in  cons(..|uoii( 

"  of  the  particular  terms  of  this  contract,  by  which  the  pri( 

"  is  made  to  depend  npon  the  weight.     The  weiglu   "  eivfdi 

"  must  be  ascertained,  in  order  that  the  price  may  bu  know 

"  and  paid,  and  unless  the  weighing  precede  the  deli\ciy, 


(( 


ean  never  for  these  jiurposes  effectually  take  place  iit  al 
''  This  preliminary  act  of  weighing,  it  certainly  iievt 


"  was  in  the  contemplati(.n  of  the  sellers  to  waive  in  rcKpei 
"  of  any  part  of  the  conmiodity  contracted  for.  The  order  1 
"  the  liull  Torters,  his  agents,  is  to  Aveigh  and  deliver  all  h 
"  starch.  Till  it  was  weighed,  they,  as  his  agents,  wcro  ut 
"  authorized  to  deliver  it,  still  less  were  the  buyers  tlnii 
*'  selves,  or  the  present  plaintiffs  their  assignees,  authorize 
"  to  take  it  by  their  own  act  from  the  Bull  Porters  wanlioii* 
"  and  if  they  could  not  so  take  it,  neither  can  they  nuiiiitai 
"  this  action  of  trover.  ...  It  is  unnecessary  to  euiisidi 


(<()  lIiiiiHiin  V.  Mei/er,  6  Ear*t,  ttU. 
(/)1  Anti;  p.  1S6<<  -if/. 
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''what  would  have  been  f},       a-  ^^^ 

"  J>riee,  or  the  n>ht  (o  the  „„li-        f  """i'ny.nonf  of  tlio 

''i^  the  cose  had^oo;:^^/":;  '''"'t  "  ^"••■^^-•''' 

"  bacon  sold  in  that  ,.a.so  Mas  s„I  ]' f  "  "'^'  "•'"^'•"  ''"• 

" and  where  the  woiffhin-  n  .  r       !'"  "  ''"•"■»  «-x<-d  nri.o 
"  ^.-  the  buyer's  owf  ^^l^^"!    ;  V'"  ^"^^  ""^  --'  ' 
;;  i"  the  contact  between  h!;::;,;^^-^^^^ 
"a  voiT  important  eireum.stanco    „  '"'"''^'"'"^'"t  fonno.l 
•'equivoc-al  act  of  possession  '"u,  ow.     V-"''  '"'"^  ='»  "»- 
•' Ol-tity  sold  on  the  part  of  1  '  Z:^'''^  "^  '^  ^'^  "'-'« 

1  lie  circumstance  of  tl  •  u      "^ 

li'™lethedolivcry,disH,i.Mri',r',',''?  ''"'"8%"'-'  ro,,,,-.,,,  ,„ 

i  V«  V.  JM:s  (,.),  ,,.„„,  ,|,e    ;*,'•'■""■  '■  ''■"•-  (./,.  ami 

?™  ,hc  l,„j.„,.  „  ,,^.|i  .      ">  «•  e,>  „f  ,.„,,,  ,„„, 

"Wive.-  Mr.  J.  M„„de«lo"s   .      '"■, '""""^"S '""">.: - 

...tract  of  sale,  ^Ueh  «■»"  uofH  f  """■'"»'»"  "'"'  H.e 

Kt'  was  „„t  a  part  of  "he  1'.'",  ""',  ""■  "'s'"'*  "< 
f-tMrfM-inthelLk^deflVd,!.  ,  ".""'  "■"''  "'""f"'-^', 
Wle  to  doubt  that  Ilw  "h     "  "■*'"■'■'■     "  »»»» 

P-Sonoaspartof  the  wS-i^"  .'v      ""^  ™'«'W"n  wa»  a 

f   ;j.'"^.PM.W,  1,S9.  ^^■^'•''!'. 

•-'I..J.  t.P.«,.    I7C.  n.  L'O,, 
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.>  ,leliv..rod  au.l  paid  ta  i"  U  day»  Uy  ™«1..''      TU.  l,l;,M„m 

„,™  .    c  th.  wlmrHngcv  authority  t„  ttu-.^U.  «.,t.n,  . :,-  . 

"i?  i„t„   .1,0   .U.fo,ula„f»  ..muo,  aud  roootved   I,™.     . 

vh    Ht  .-.■  a  ..otioo  addvos^od  to  tho  d.tV>,da„t,  m  wIm.I,  .1. 

t^X^-^    .tat.d    that    ho    hud    t,-a,.,lom.d   the    .„    ,.,„ 

dotWuluafs  ttatno.     Tho  idam.iff  tho,>  »out  a  ol,.  k    ,,     , 

Momlaat  with  tho  uotk-o,  an  iuvo ko,  a.td  a  .«e.l    '•■'    « 

.  0  with  dif«liou»  to  oxchange  them  lof  a  oho,,u,-.    II, 

Kl  tdohtaifod  l«.o.»iou  of  tho  whuvHngor.  ,...„,., 

,4oi-  Intt  ..-fusod  to  givo  a  choquo  on    ho  g,o„„.,  ,l,a 

tiaiibui,  luu  r^ii.liv^     The  fk-rk  tht'ii  went  1 

Davnu'Ut  was  to  be  imule  in  14  Uays.     lat  t,ti 

u    vlnrHn-er  uud  cuuuter.nunded  the  order.     bul,....,u..„tl 

l:^Mi:^whartin,er  deUvered  the  oil  to  the    .^ 

tokin.'  that  the  i-roperly  had  passed  t<.  hnn.     11.  <  . 
^  at  ;;,  of  Jervis C.  J.,  WiUiu.ns,  Oowder  and  N^  .ll.>  .1 
Hd  the"neanin,  of  the  contract  to  be   that  the  .ell..  n>. 

.  iver  the  oil  at  any  ti.ne  within  U  days  and  nn,h  at  ,1 
Zl  of  delivery  re.pnre  paynient,  and  as  U.e  jury  I.      . 

that  the  clerk  had  no  intention  to  part  with  the  prop.rlj, . 

idaiutiff  was  entitled  to  recover. 

^  ( 'oo,,er  V.  mil  (<0,  in  l^*^-^'  t""^^^'  ^^^^^  '"  ^'  "^'^"' '' 
been  sold  by  the  defendants  to  Gnrney,  .vhose  agent  u.o.ur 
the  tunbei-  nnmbered  each  tree,  and  marked  i  « 
G,u-nev's  i  utials,  and  then  proceeded  to  s^inare  th.  tnnl 
o2  insolvency  of  Gnrney,  the  defendants  r.nou. 
tin.ber  to  a  field  in  their  occnpation,  and  d^n.^  ^ 
it  up  to  the  plaintifls,  Gnrney's  assignees.  But  tk  o 
held  that   there  had   been   a   delivery  of  the  goud.  to 

^^AVe  shall  now  return  to  the  subject  of  stoppage  /.  /.-. 
properly  so  called,  to  which  this  digression  is  by  no  ,.h 

'"Th"';.a..  as  its  imiue  imports,  is  wliilst^ 

on  their  passage  from  the  seller  to  tu>  buyer,  or^^ 

been  already  said,  when  they  are  m  the  hand,  ot  o, 
ne  h      Uoul  the  possession  by  a  contract  otba.lnu.ut. 


(fi)  t'lKijier  V. 


Um,  a4  L.  J.  Ex.  ICl  ;  3  H.  *c  < ', 
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with  tlu'  st'Ilcr,  nor  vet  iis  nn  .,„  . .  *     i    , . 

••  ;.t  -nu.  th.ra  person,  intc-nn.-cliulo  l.c-tuv...    I        •  f 

•' lias  i«ir(.<l  with  ami  the  l.uv.r  who  I  ,'        ,       ;        '  )''"' 
"adual  possession."  ""'^  >'''  »'<i>'i'v(l 

Jlvsrclion  4.3(1,  of  tl...  Sale  of  (ioocis    \h    uf      , 
••iiuliltlR' bnvor,  orhis  M.rrnf  ;..  «i    ii   i    ,.  '"*    '"•\t'r, 

Md.  ei.vun,stanees  holds  hc^ui:'"  '^"  ^  " '^  ^^l'- 
And  it  is  oquallv  vhJZ^Trr"''^:'^'''^'''^''''''''^- 
journey  in  the  bn...^;'^^^^^^^^^^^^^^    ^"^-^^""f  -  the  sau.o 

ebrlv  the  buyers  sorvuit  -^n.l  n\  -»•  I'aryvmuu  is 

"'  ^''^^"ng  the  boundarv  line  between     l.n  1  '"'^^' 

hmaut,  as,  for  instancJ    in  asoo  t^'^"""^^''- an.l  the 

if),       i  •        ,       ""'""i-L,  in  ascertainuis:  the   <'lpii-.,.f,.,.     p 


ft 
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(lolivory  to  the  buyer  hiiiiHolf,  but  aftcrwnnls  tin-  ('..uil  1m 
nml  (lcci<U'(l  that  it  wan  but  a  ilolm-ry  to  an  af?cnt  to  t..i  «;,i 
and  that  llic  goods  on  board  the  ship  were  in  tnnisiln.  II, 
this  may  be,  sooms  to  depend  on  tlie  nature  of  the  n.nii; 
between  the  sliipowner  and  the  eliarterer,  and  by  s.cti..ii  \'>  i 
of  the  Sale  of  (Jood«  Art,  ''  Wlien  goods  are  deliv.i.  ,1  i, 
"  ship  ehartered  by  the  buyer  it  is  a  nuestion  <h'i.end;iiu' 
"  tlie  circumstances  of  the  particular  ease,  whether  lin  y  ; 
"  in  the  possession  of  the  master  as  a  carrier  or  as  ;i-, 
"  to  the  buyer." 

In  the  majority  of  eases,  the  shipowner  does  not  pint  \\\ 

the  possession  of  the  vessel  to  the  charterer  ;  he  d.us  ,„.,i„ 

than  contract  to  employ  the  vessel  and  the  servi.-.  >  .,t  i 

master  and  crew  for  a  time,  exclusively  for  the  bcnctit  n|  t 

charterer  ;  so  that  the  master  reumins  tlu;  servant  of  lli.  >lii 

owner,  and  not  of  the  charterer,  and  his  iiosscssim,  i>  t 

possession  of  the  shipowner,  and  not  of  the  eharten  r  in  ;i 

case  in  which  their  rights  come  in  questi«m.     J  hit  \hm 

this  is  the  usual  contract  between  the  sliipowncr  ami  t 

charterer,  they  nuiy  in  law,  and  in  practice  sonutini's  , 

agree  that  the  charterer  shall  during  the  voyage  hav.  t 

possession  of  the  vessel,  and  that  the  master  shall  duiiu-jtl 

time  be  the  sei-vant  of  the  charterer.     In  other  words,  tli-m 

a  charter-party  usually  is  a  contract  on  the  part  ..t  the  ^h 

owner  to  use  the  ship  and  the  services  of  the  iiiusttr  a 

crew  in  a  particular  manner,  it  nuiy  amount  to  a  dniiiso 

the  vessel,  and  of  the  services  of  the  master  and  en  w.    I 

distinctions  on  which  it  depends,  Avhich  is  the  const ni(tiou 

the  charter-party,  may  be  found  iu  Abbott  on  Shii.pmi;  i.-l 

When,  therefoi-c,  goods  arc  put  into  the  possessi-ii  ot  i 

master  of  u  ship,  they  are  in  general  iu  the  possession  uf  t 

shipowner,  who,  as  it  is  evident,  is  an  agent  to  iniwaia  t 

goods,  and  therefore  goods  on  shipboard  in  geiuial  arc 

transitn;  but  where  the  master  is  not  the  servant  of  tlu'  sk 

owner,  but  the  immediate  servant  of  the  charterer,  the  j,'oo 

by  being  put  into  possession  of  the  master,  are  putiut 


(fi)  Abbott  on  Shipping,  Pint  111.,  t'lmp.  IX. 
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SHI 

Ii..ss(ssi(in  of  the  cliuifj.n.r   mi/l    tu       a 

.,vsi,.,nrr.l,;,  T,/  ,j,|°X  '"  "■"':"""•  "•''''••■ 

■•case  flic  owner  of  tlio  tiliJ..         i  "^'"Kinriiat 

It  IS  not  of  jinv  importanoo  in  nomt    e  ^         ,     . 
;l.l.osito.l  with  o„..  win,  hohls  tho,    1!  ^""^'^  ''''•*^' 

'-"^""as  ifthovw.ro..rt     1  .       "•''  "'""'"^  "'"^'»^  '■« 

|l..ll..l.l  f..r  Iho  b„je,./  ^'^'■'''  "■■  "»  »"  °8-" 

'"'"«/ V.   'WM,0i„1688,WdE,b«.,M.H.»i,|: 


■I  (itediii  TT.  I{.  44t 
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:'s-> 


STOI'PAllK  IN  'rnANsiTr. 


(I'l  li 


-  TluMv  lias  boon  n  diffioulty  in  some  ciisos  wlioiv  tho  (|U.Mi. 
''was  wliotlior  thi'  oiijiinal  transit  was  at  nn  end,  an.l  a  tiv 
"  tiansit  lia.l  l...-nn.  Tlu'  way  in  wliicli  that  .inostin,,  1,; 
'•hmi  .l<>alt  with  is  tliis  :  Whoiv  the  transit  i-,a  transit  \\l,i, 
'.  has  lu-on  .•aus,..l  oithor  hy  tho  ti-rins  of  tho  o..ntra<-t  ..,■  1 
"  tho  (liroctioiH  of  tho  purchaser  to  tho  vendor,  tlio  ri-lif 

"stopp"*-^'*'  '■"  "•""•''■'"  '''''''^'' '  '•"*'  '*  ^^"^  ^'""^'  '"'*'  ""^  '"  ' 
«« hands  (.f  the  carrier  hy  reason  either  of  tho  terms  .,i  t 

''contract  or  ot  tlie  directions  of  the  pnrchaser  to  tlie  v.ii.l 
"but  are  in  inuixiln  afterwards  in  conse([Ueiice  ui  tn 
"directions  f^iven  by  the  pnrchaser  for  a  new  transit,  tl, 
"sncli  transit  is  no  part  of  the  orij^inal  transit,  and  the  ni 
»  to  stop  is  -one.  So  also  if  the  purchaser  j,Mves  orders  tl 
■  the  goo.lH  shall  be  sent  to  a  particular  place,  there  t.. 
■kept  till  ho  gives  tivsh  orders  as  t<.  their  destnuitinu  t. 
"  n(>w  <-i»rrier,  tin-  original  transit  is  at  an  end  wlu-n  tli.v  1,; 
"reached  that  place,  and  any  fnrthov  transit  is  a  fiv>l,  ; 
"independent  transit." 

In   / </s  V.    Wrhiht  {.<),  ill  ISO:^.,  whore  an  agent  of 

bankrupt  purchased  the  goods  on  account  of  the  baii1<  nipt 
,>xportation,  but  had  authority  from  the  bankrupt  to  txi 
them  to  anv  port  ho  pleased,  tho  Court  of  Common  I'l.usl, 

that  lu>  was  n..t  an  agent  to  forward,  and  that  g is  in 

hands  were  not  ///  //"»«//».      And  in  Srott  v.   r>ini(h). 

the  same  year,  where  the  bankrupt  had  given  geiunil  ..,•. 

to  -i  carrier  to  send  all  goods  for  him  to  the  ilefendaiit  s  Im 

to  be  packed,  and  the  goods  wore  accordingly  sent  to 

house    the   sime  Court  deci.U'd  that   there    b.'U.g  no  ti 

ulterior  destination,  the  packer  must  be  consnlered  not  as 

a-ent  to  forward,  but  as  one  to  hohl  tho  goods  sul.j.  ct  U 

buyer's  orders,  like  a  warehouseman,  and,  conse.nuntly.  i 

on"  their  delivery  to  the  defendant  the  tmiisihis  \v.>  on. 

Shortly  after  the  decision  of  theso  cases,  the  p..iut  aros 

nizon  V.  nal.hvin  (c),  in  1801,  in  which  case  goods  . 

ordered  by  the  insolvents  "to  bo  forwarded  to  Mctcall. 


(„)  LfflH  V.  U'riul't,  :»  11-  &  !'•  ^-O- 

(/,)  Siott  V.  i'Mii,  o  D.  &  r.  1<J9. 

(.)  Piriiii  V.  Uul<liriii,  o  East,  1T5. 


1(1.  J. 


•^TOP,.ac;K   ,.v  trav,,,.,;. 


■""^l"  ;'V'''"^''"'^^'''-  "'•"•burgh  as  ,.s,,..I''        ,• 
l.rov...l  that  ,f  M-as  usual  for  Mot<.ahp  '     '""'  '^  "'"* 

'■;  '•*"•"■-'  '-'«-  f-.n  the  insolv  1  ;;„  ;";Y  ""•''  ^"""'^  ''ll 
a^Hl.".!  that  the  goods  i„  Motealf.'!         ,  ^^'''^'  '^'^""h 

-••'  -^  ''  that  tho  /'. JZ  ./i'  ;r'.  ^■-    ''■"'■'  <"'.  -hi<.h  h.. 

•"'<•  I»"I>.».so  of  b,.ing  forwall       •;'"""'"  ^^'th  hm,  ,„, 

l-"^"'l  P'a-  of  dostlnZ         ,":;''  '^""T  '"""•-•  ap- 

•'iK'froo.I.shad  HO  far  «otten  't  ',  "'  '"  tl'oso  cas,.s, 

•f't  they  waitca  for  ^:,;tX'''^^^^^ 

"fl"'"  a^-ain  in  motion,  n„,i  ,h..    M  ?  P"'''''>aser  to  p„t 

•-WI.I  continue  statio^::^/'    Jf '7^  f-^^  o''h-  tlu,- 

|">f"tthe  Court  npon  this  noint        '/[i'      ^^"'"'^  ^■'■'"»   the 

|Hlnohdeei,lcvlthooa.;io.       '      """""''^  "^""  ^"'^thor  point, 
't  '"  worth  while  to  observe    fhnf  fi 

'l-i'l.'.I.    The  „,arginal  nolo  LuTT         ''''''  "'^^^  '"""v 
-■"t  to  M..t..altV  t'o  be  fo^ar  ed  to  11"";  ''  '''  ^'"'^  ^^"'^ 

I:' ^""'  l^-t  Lord  Ellenb    :  j;,t^^^^^  -"  -t 

I'-xpress  ground  that  it  was  ptove^^^ 

l^nf  to  A[,.t,.alfe,  „of  to  be  inrL      \  "^  ^''"  ^'•""'"^  ^* <''" 

^'"''-•••dersf;onuln.i;V:^^  ^"  ^-''--^'^  '-t  to 

"•"•"■-.ions  to  .euV,  ,™;j,    ;  1'  ''"  '  !'""'■'•'  ^-""o". 

h-  -  ,„,  fiauto.,  wL^'c:  ^;eI  r:rr;  '■"'"^"  -' 

I P''*^'*'*'*  warchoust-mau, 


a^l  SIOHPAUK    IN   TRANSltr,  »*' 

,nuUM„nnUH.i.m  ap-nt  ..t  MaiuhoM.-r,  to  pu-rhaHC  r.mkIh 
th.'  nam."  ..I  Hutlrr,  of  I.ondnn,  and  son.l  thnn  to  u  l.mn.  h 
that  houKo  at  Linbon,  and  tho  goods  whi.h  were  ho  onl,, 
wrrr  (hlivrnd  at  Uailton's  wan«hou«c,  thr  Kmg'H  IJoiu  h  cc 
Hid.ivd  that  Uailton  hu.l  hehl  the  .UHt.Mly  inorrly  uh  on.  .1 
in  tho  i,:n,si,„s  to  Lisbon.  Thm"  cws  are,  it  w.U  b-  . 
w.ivrd,  .piitc  in  aciordance  with  Lord  EUmborongh  s  ju. 
inent  in  Ihxon  v.  Ilahtwin  (..),  tlumgh  opimsed  to  the  maigi 

note  in  that  case  {l>).  , .       , 

In  TnArr  v.  ll,n„i>h,y,i  (r),  in  1828,  fiour  Wft8  shiit'-l 
the  wharf  of  the  defen.Umt,  who  wuh  in  the  habit  of  stori 
Hnnr  in  his  warehouse's  for  the  buyer.  The  selhr  >u>\>] 
the  Hour  b»'fore  it  had  bwu  IttluU'd,  wliiU>  the  veswl  wasly 
ahmgsi.h.  tlie  wharf,  and  the  st.a.page  was  h«'ld  good. 

In  Jadso,,  V.  Suhol  (</),  in  1831),  it  was  proved  that  Cr; 

ludl    an  agent  .d'  the  instdvents,  who  imrehused  k-mhIs 

the.n  at  N.-w.-astU',  was  in  geneml  in  the  habit  .d  n.r.v 

tlu.  goods  into  his  possession  to  abide  the  ins.dvent>  ml 

In  this  particuhir  instance,  however,  Infore  the  uo-hU  « 

out    of  tlie  seller's  poss«>ssion,  the  ins(dveuts    had  .lim 

Crawhall  to  forward  the  gomls  to  them    in    L<.n.l.....    ' 

si.Uers  then  gave  u  .lelivery  order  to  Crawhall,  who  m. Im 

it  to  a  wharfinger  with  u  special  indorse.nent  "togo.m  m 

"  the  /vs/.."     Tlu'  wharfinger  handed  the  order  to  a  k.rlii 

who  got  the  goiMls  and  put  them  on  board  the  lUI.. 

l-\l   wailed  for  Lond.ai,  and  moored  in  the  Thames. 

defemlants,   who  were  wharfingers,   received   the   «och1s 

boaul  a  lighter,  and  then  they  were  stc^pianl  by  thr  1  a.ut 

who  were  unpaid  sellers;  and  the  Court  held  that  tlHg. 

were  still  hi  transit,,,  because  every  step  ta»     Mvas  but 

-  link  in  the  chain  of  the  machinery,  by  win,  1.  tlu-  p 

"  were  to  be  put  in  motion."     Tindal,  J.,  said,  "  tlmU 

i,i\  /^ij(.« -,  .//«/</((  *«,  5  East,  1"J.  .,      ,   ,,  _, 

S  a."  m„„k.  ,.f  IW.,  I..  J.,  o,,  ll.i.  -~  i..  *■"./..! ..  .V,W„.».  .■*... 

'•■;;.,1!;,^;  :';^;::;.L.;,'X"ir— »  «-'  '■  '-"■"  "' 


rrr.  T.] 


^TOVPM>r.    r.V   TRAXsrTlT. 


•Is  5 

v./;.A/wMA),,oo,is,.a;iiJ':;;;;r;rr^^ 
«^^--,..oi.  Ao ., J!' •: : ' ; 'x:- - ''' i--^^'-. 

what  W.S  tlu.  ,.,ons..  „,t„.-o  of  .rj^.       ,, ' T-  "^'''''  '"  *" 

1^-  ln.n  ,.no,-  to  this  transact  o^t^Z  J   •  '""  ,'""  ""''""^-^''^ 

foods  iti  <|iiostion.  '"  ^^  ''^ward  tli.. 

I.»<<'h  and  Co.  rcooivpd  n.«  „     i     o 

Valparaiso,  and  {.(.(-eh  and  Co   1,..,I  Ti  '  «Inpment  to 

^  'nbs..,,u.ntly  roland.d  th.n.  ly  Z^^^^Z  '"^  «"  '"^-^  a"^l 
!  tluM.  to  th(.  soIlo,-s  to  ho  ron-nLd  U  "'?"  '"'^  •""^•""^•l 
I  without  having  paid  for  tl ,:  ^.,od.     nd'V;    "'T  '""''^'^"^ 

V!^''tto  retain  thon,  „ntil  ,.ayn u.;,  """••^  "^'^"■^-l 

tfio  jiid^.„,ont  of  tlie  Court  for  fi  '.   "    ''  *'*'>' ^-^'nng 

r«h  ,„„UV,.  ,.„„i,l  „„,  f,.,,, .^' r'  '•^''.""•J  fo.,  yot 

'"'       '■"'/'.'/    V.     r/,7, ,    4,-..     JJ^;,. 


'»  See  also /•„,/„.  „  •,.""'*•  '  "'• 

('')//.//..7v    t/-.  ';'T'''•""•*f'•^"■• 
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London,  and  the  sellers  .verc  instructed  to  consign  the  goo. 

"tothe  D«r//H7  Down.,  to  Melhoume    loading  in  the  K. 

u  Tiidia  Docks  "    The  sellers  delivered  the  goods  t<»  the  I  -...i-li 

and  North  Western  Ihtilway  Company  to  he  forwards  to  tl 

ship,  and  they  were  accordingly  sent  hy  railway  to  1  ..,.1. 

and    from  there  to   the  ship  in  lighters  hy  a  lighter  ,.n 

pany,  as  agents  of  the  railway  company,  a  mate  s  ncnj 

Ling  taken  for  them  on  shipment,  which  was  forward.! 

the  buyei-8.     On  being  informed  of  the  ins.dvency  .,t  tl 

buyers:  the  sellers  gave  notice  to  the  railway  company^ 

stop  the  delivery  of  the  goods  on  board  the  ship,  and  tl 

railwav  company  ga^     a  similar  notice  to  the  lighter  con,,- 

Held,  'that  the  tran.t.  was  not  at  an  end  until  tho  go. 

reached  Melbourne,  and  thercf.>re   that  the  sellers  had  t 

then  a  right  to  stop  them  hi  transiln. 

In  I.U  V.   lUnn,,  («),  in  18««'  ^lare  bought  goo 
from  Hoffnung  andCo.,  and  gave  instructions  tor  the  pa.  kaj- 
to  be  marked  V-that  is,  William  Clare,  KimbcrUy-a, 
to  be  sent  to  Howard  Smith  and  Co  's  wharf  in  Spin,  y,  1 
shipment  to  Kimberley.     He  told  the  sellers  that  h.  . 
going  with  the  goods.      The  goodo  were  sent  to  Ilowa 
Smith  and  Co.'s  wharf  to  be  shipped  by  one  of  tlu.r  shi, 
and  in  the  documents  Hoifnung  and  Co.  were  dcscnbHl 
the  shippers  of  the  goods,  Clare  as  the  consignee,  un 
place  of  destination  as  Kimberley.     Clare  obtained  u  11 
lading  for  the  goods.     It  was  held  that  the  sellers  luul  t 
right  to  stop  the  goods  on  the  voyage. 

In  eases  of  stoppage  /»  tramiu,  the  question  is,  not^vlIotl 
the  property  has  or  has  not  passed,  for  even  if  it  has  pa. 
the  seller  may  have  the  right  to  retake  the  goods  ut 
what  capacity  did  the  captain  receive  the  goo,ls,  whotlur 
the  sen-ant  of  the  buyer  or  as  an  agent  to  carry. 

In  the  following  cases  it  was  argued  that  the  good> 
necessarily  been  delivered  to  the  buyer    because  they  I 
been  placed  on  board  his  ship  or  a  ship  <^^^;f «»-    '>■;"'^ 
In  the  case  of  Van  Casteel  y^oohr  {U),  in  l>'^>^ 

(a)  lyi^»7.H,.ffmny,  59  L.  J.  P.  C.  79  ;  U  A.  <;••«"• 
(")   I'an  TflV^/ T.  B,Urr.  18  L.  J.  Ex.  9;  i  Ex.  ..i'l. 


Cir.  1.1 


•^TOPPAOE   IX   TJJANs.Tr. 


nn.l  Co.,  of  Li^-orpool   sonf  th  •  '^'^^ 

tor.y..„,  S,.lMvi„clan,l'co  ,  ,;;■  ™  '^">  ''^'^^n  ^vith  .oals 
l-'f'y  with  tho  ,,,.K.cods  I.;  nn  ;.,;  .r''!  ^''^^  ••••"''^  -"', 
,.uH.asecI  coffee,  wln-eh  ,I.e  .  T       /'"''  """  ^'""'^ 

was  statedto  have  !„,.„  ,s|.i,   J        ^  "•',  '"  ^^■'"'•''  the  ....ff'e 
tl-  risk  of  IJurton  a„.I  (■„     Zuh'  T'^''' '"""  "'""""^  -">  ^'t 
an  a,rount   in   whieh    thev  ere.ui    I'i,        ""'  ''''''''''  "'••^ 
invoieo  price  of  the  coffee  ,„.I  .      •';   Z''!''"'"''''^*"^   MiHi    the 
prooecls  of  the  coal,  all  tW  ,t^^f  ^  -'-'-  Mith  the 
the  balance.      They  took  t!,T  ll  i,  «    ,     ■""",  ""'^  ^'^  f- 
onler  or  assigns,  "ho  or  thev  n-.v/n.  f       /"^  ^^^'ive.tihle  to 
''froo"  was  inserted  i„  ^n  tfng    1    ^^' ••''''' ''  ^^^'^  ^-''^ 
sont  .t  indorsed  in  blank  to  l3a"to„  "  ,d  1^^  ''^"">'  ""'' 
»<•'•<"  heavily   indebted    to   thei,-    1     ,  ^^'"ton  and  Co. 

tI.n-ato„ed  by  the.n  with  eert.i^^,  nv"  'r '  ""'^  ^"'^  '"^"» 
'^amo  to  the  knowledge  of  I  y  ,n  ,f '"'"'''r'^"^-  '^'^'-o  facts 
f  Lpn,  Schwind  and  Co.  1  ::;':  JH/'r  ''''''^^>^'  «.-t 
t  ey  agreed  that  when  the  bills  .ff^f  "  "°^'  ^'''-'  «°^t 

should  be  given  to  Ilaynes  IW  '^  ''""'  ^«  ^'^'^^  they 

•'••''-fLyonasseeuri;:;afn~^^  i"^^  ^'-»  ^o  the 
a.ain.st  the  coffee.  On\hf  m.  of  1^  "'  "'  ^''^^S^  '^"'^'n 
;•••  berame  banknipt.  The  bHl  of  fT""'^'"''  ^"'•^'^»  «»J 
^'th,  and,  pni^uant  to  the  alel  .  ""'  "'^'^'^'^  ""  ^he 
«"rto„u„d  Co.  toHaynes   Hif  '   ''''  "^'^^'''^^^  '>y 

P'.v-,  and  he  pledged' rwifhT''!' ' '''"  '""''^'^^  ^^   ^' 
'">•?'>  arrived  i    was  taken     o         •  ^'"'"''^•^-      ^^hen   the 

['-  the  aefendants^L  we      r'"   ''  ''  '  ""'■^■^^"^- 

;;..  and  the  captain  VasseT'dwmrT^^^^^^        "^"^^^^  "-^ 

|t'';;pla.nfitfs  claiming  the  carl?  •      '*  ""^""■'''  '*'^*'  ^^'^m 

f'-l'ng.  and  the  othe^  from  J f        'r'"''''""'^  "^  ^^^  ^'i"  of 

Urs  to  have  been  acting  in  this  ! ,  T",'  ""^'^•«-     ^^y- 
I  «arou  Rolfe  told  the  jnry  that  fh  ^;^""^'^  ^^''"^f" 

rP'«'-W.,asdelivei;Ltl  JX  ''  "  "''' ^^ 

hunted  to  a  taking  posfessln  ''""^"""«  "^  «^»P 

teti\rtl  C^^^^^^^^^        f '  ^^«-"ng  the  con. 
I  ^''"'^'  P^^^ted  out  that  the  form  of 

C  0  2 
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if 


the  bill  of  ladinf?  was  not  ooiulusivo  to  restrain  llio  off., t 
delivery  on  board  the  consignet's  own  vessel. 

Ho  said:   "The  eontract   f..r  carriage,  Avhieh  \hv  1.111 

'•  lading  is,  is  made  expressly  with  thr  ei.nsignor.  and  h. 

"doubt  might  sue  upon   it,   thouifji   in   making  it  in    w 

"really  acting  as  agent  of,  and  tor,  the  eonsignee.     Hut 

"  he  niade  it  as  agent  for  and  on  ludialf  of  the  eonsigm  , .  i 

"  consignee  also,  as  bring  the  real  principal,  might  mk  . 

"  there  had  been  a  breach  of  the  eontract  to  carry.     N. 

"withstanding  the  form  of  the  bill  of  lading,  therct'on.  t 

'•  contract  may  have  been   made   really   on   behalf   ..i  t 

"  vendee,  thongh  i>nnia  /<i<lf  it  is  made  on  behalf  "t  t 

'-  vendor;  and  it  is  n  question  tor  the  jury,  to  be  deciil.il 

"  the  evidence,  looking  at  the  form  of  the  bill   of  la.lii 

''  particularly  noticing  that  it  is  nnide  freight  free,  and  t 

'•  language  of  the  invoice,  and  the  immediate  transfiVdft 

"  bill  of  lading  to  the  bankrupts,  and  other  facts,  wlutl 

''  the  goods  were  not  really  delivered  on  board  to  be  ciril 

'•  for  and  on  account  and  at  the  risk  of  the  bankrupts." 

In  the  casci  of  Srholswaii  v.  Lnucash'nr  aii'l  l-'U 
iSaihraii  Co.  (a),  in  \Wi,  Fiord  Chelmsford,  L.  ('.,  sai.ltl 
the  delivery  in  the  buy«'r's  own  ship  is  a  final  delivdv 
the  place  of  destination  unless  the  .seller  restrains  the  tfti 
of  sncli  delivery.  In  this  case  the  goods  were  delivond 
board  a  vessel  belonging  to  the  consignee,  and  the  l»ill> 
lading  had  been  taken  making  the  goo<ls  deliverable  ti.l 
consignee  or  assigns.  It  was  admitted  that  the  ].roperty  li 
passed  to  the  consignee,  and  the  question  was,  wns  tlidt 
delivery  V     It  was  held  that  there  was. 

llrnidtHO),  V.  Sliwiij  (/'),  in  1«CH,  was  a  case  in  flln 
timber  in  Sweden  had  been  delivered  on  board  a  v.'> 
chartered  to  the  buy«'rs  The  bill  of  lading  was  indi^n 
and  handed  over  to  the  buyers  in  exchange  for  lli 
acceptance.      The   buyers   insured  tlie   timber.      Oa  th 


(<i)  S-ho'oma,,  V.  L<f<-«.  »»./  Y'ol,',.  I},,.  r.).,2t'h.  Ap.UJJT.in  l^'iT.  'Wi  •■  ' 
301 ;  revenied  on  unothcr  point.  L.  it.  'J  C'h.  33'2. 

(/.)  JUrmltti,,.  V.  i<tni,.y,  37  L.  J.  Ch.  mi;  I..  K.  4  l^i.   IM  ;  -I  t" 

fiHJ*. 
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in.solvriU'y  til.,  goods  weiv  stopi.e,!  /„  /.       ,       . 

arrncl  iu  Eugla.ul.     f.onl  V^n.       '7      "' '""  '>'^'  «^"P 

<!iait(.rofaiioidmarykin,l  wh,-,.].    i-/'      '  '"      ^'"'  ^"•''  'i 

operatod  a.  by  way  of  contract  w  tl  tho  ^  ^'^''  ^"'  "•^^'•^''>' 
tl'at  they  wotdd  .arrv  ti.nba  to  !  ./?"''  '^'  '''«  ^'">' 
the  ti.„ber  .vas  in  the  ^o,  v  "/'^'•^'-'J-  I'-t  and  tlua 
befuceu  the  seller  who  l.-.d  L  I  "•'."'"'"  '"^^■"«>^''liat,< 
«I- J'ad  not  obtained  uct  ""^"^^^•'^^'  •^  ^'"'I  the  buyer 

stoitagcwa«goorTi       ;^Jr:T^^     -''  '-M  «'.at  ihe 

whore  (ho  facts  were  very  simil-u-  "'      '  '''  ^ '"    ""'  "'  ^*^"^' 

iu.tru,n„m   to   buy  ,•„(„;,   ;""""•""»    W"l».    .■e«.i.,c,| 
.■h«  of  the  sooa»,  an,l  s„  f.,.l   I       n  "•"""■'''  '"'  "'"  I""- 

K>-m  A,.t™u„,  lL«      ,,i"  J  '"'•:'.7'-'  »•"»  «r„  the 
go.*  pa«.a   „n   ,|olivc.n.    to   ill  .•""' '"■"I'^'y  "Ulio 

I  >Jc  «J.T  of  the  dofeudau^  1';  r  ""■'"  '"  ^■'™"'""  "' 

«mcult,(;„ojK.raiid  Co  ndvis,.,!  ..      ,  !     ''""'""}■,  I'm. 
■"im.Jl  tho  «,,h.."  ,°    1 1   'm       ""'"""  """  "'oy 

i«  ««c  bill  of  lading  do  ve,t  0  ,  ll  '"'",  ""  "«'  '"""I' 
'■-l-"ndtV„,A,tlaidr  (M,,:  ;;  ■•'*'•  "'  Wi„™t,, 
«™dWivo™l  „„  h,„,,|,„„,,  „„    ,       '  "  '  ■""""■^'  "">S»'-ls 

'         •'  "'*•'  ''"■  J'  'a-m  (onM  not 
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bo  maintained,  as  the  seller's  viRlit  to  stop  hi  Iranshn  was  n 
determined  by  ti  reeeii)t  of  the  goods  by  the  defendants 
Liverpool. 

In  l-'iasci:  V.  117//  (/(),  in  18<>^.  a  ^'^^go  was  eonsigned  tro 
Bahia  to  a  firm  in  Glasgow ;  the  bill  of  lading  stated  that  tl 
ship  was  "  bonnd  for  Falmouth,  ('owes,  or  Queenstown  f 
"  ordci-s."  When  the  ship  arrived  at  Falmouth  the  mast 
asked  the  consignor's  agents  ni  London  for  orders  :  \h 
ajiplied  to  the  Glasgow  firm  for  instructions  as  to  the  dis 
nation  of  the  ship;  but  before  they  received  them  t 
Glasgow  firm  became  insolvent,  and  the  goods  were  st(.iipc 
Lord  Romilly,  M.  R.,  held  that  there  hud  been  no  constnuti 
delivery,  and  that  the  stoppage  was  good. 

In  /•;»•  i>artc  (lihhs  {!>),  in  187"),  the  course  of  dciilii 
between  the  sellers  in  America  and  Whitworth  and  t'o. 
Halifax  was  as  follows.  Cotton  was  consigned  by  the  sell. 
to  Brown  and  Co.,  their  agents  in  Liverpool,  to  whom  tli 
forwarded  the  bill  of  lading  together  with  a  bill  of  exchaii 
di-jiwn  on  Whitworth  and  Co.  When  Whitworth  ami  t 
had  accepted  the  bill  they  received  the  bill  of  lading  fn 
Brown  and  Co.,  and  having  indorsed  it,  sent  it  to  t 
manager  of  the  Lancashire  and  Yorkshire  llailway  Co. 
Liverpool.  The  railway  company  then  paid  the  fn  ii^lit,  >^ 
possession  of  the  cotton,  and  forwarded  it  from  Liverpool 
a  station  near  Ualifux,  where  it  was  put  into  a  siJii 
adjoining  Whitworth  and  Co.'s  works.  It  was  held  1 
Bacon,  V.-C,  that  the  liwisiins  was  at  an  end  at  U\\'Y\w 
when  the  cotton  was  delivered  to  the  buyer's  agent. 

In  Ex paitr  Walsoii  (c),  in  the  Court  of  Appeal,  in  181 
Watson  and  Love  agreed  that  Watson  should  send  goods 
Kothwell  and  Co.,  of  Shanghai,  for  sale,  and  draw  nii  Li 
for  the  price.  Watson  employi'd  Copperthwuite,  a  [wht 
Bradford,  t<»  pack  the  goods  and  forward  them  U>  London  t 
shipment.     Copperthwaite  wrote  to  Love  that  he  \\;is  waitii 


(<()  Fnmr  v.  Wilt,  L.  R.  7  E»i.  W. 
(h)  ErjKirte  Giihi,  4o  L.  J.  Bunk.  10;  1  Ch.  1).  lOl. 
(i)  Ex imrte  Waim,,,,  10 L.  J.  Bank.  «7  ;  5  Ch.  D. :».    «co  also  A-  itirU M 
Ih  re  Itaait,  1 J  Q.  D.  I).  M 
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tor  forwarding  instructions.     Love  n'lvo  l.;..,  •    .       • 

to  Shanghai,  „„,1 ,1,.,  „„„j,  ,,,„.,.  ,„„,„  ™a  W  "     '  r     ','"'" 
marked  "Shinigliai,"   The  mil.-.,,-        '"^" '7  """" '"""Ion, 

l^voorhU  a«ig,„,  but  ■■e,„ai„;,  i      ij  1     ,*,";■';;'' 
sh,,«,v,-De«  „„til  We  beca.ne  Imnk,u„t    '  ,    i  '     ,   ' 

and  taken  l„  the  warehouse  of  Came   X;  f 

*wing  oo.panj-s  agent   to  ret^iTlh       oodT  ,  W 

'T  "'  '•"—  --  t"  Ic,  ,he  eonsigneet,  t  that  ,L' 
goods  were  Ivin"  in  iii"«  «'o^«i,  ^   ^  "'"  '"o 

L  would  be'del^l 'on  "t:::  ,'  J""  r""'^"™'"  *■'• 

1.  this  ea.  when  the^oo'T"^^  .       ndlf  V,"  """?" 

'» London.     MH..ren  wm  -,  . ..,.  '  ,    T^^^^"  "^^l  Co. 

%Ii.h  fin.,s.     wZ  Z  of  f  '  1  '.''';  ^  '^^^^'^  -^ 
Inard  1 1........  11  ^  "^  S''"'^"'  ^^^  ^een  placed  on 

- tt;L.^t;:f ;;:^:.^^^^^^^^  «->  ^«^--.  ^h: 

-tut...g.a.n  to  the:I:!,^/2  -Tf  ^'  '^"^^' 
unloading.      Vt  this  f in.o  .      «  °'''^  ^'''»  *«  «top 

••^'•t  to  the  L  L        fi       ""; '""^^'^^  ^••-  -^-^  ->n-I.-mhly  in 

''»vo  boon    'i  -1  "^  •''"^•''"^"'  '"  "•""-■'"  ^I'ould 

11.         '_   to  a  fnu.dnlent  preforcnce  of  the  Scotch 

W  J^-r^^rlc  Uarroa;  40  L.  J.  Bank.  71  :  (i  Ch  D  'Hii 
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firm,  and  that  tlio  dcliviTy  <»f  part  of  tlio  cargo  oporatt-1 
delivery  of  tlio  whole.  But  it  was  held  by  James,  Brett,  a 
Cotton,  L.  JJ.,  that  the  stoppage  was  good. 

In  K.r  jiartf  (ioUliiiij,  Jtaris  am'  Co.  {a),  in  1880,  (niMii 
and  Co.  s(»ld  eaustie  suda  to  Knight  and  S(»ns,  to  be  deli\ti 
in  monthly  (piantities,  "  shiinnent  f.o.b.  Liverpool.  I'ri 
"  14/.  })er  ton,"  and  reeeived  instructions  from  them  tn  >\\ 
the  soda  at  Liveri.ool  on  board  the  Laniara,  for  New  Vm 
(•olding  and  Co.  followed  the  instruetions,  and  the  bills 
lading  making  the  soda  deliverable  at  New  York  tn  'lavl 
and  Sons  (to  whom  Knight  and  Sous  had  re-sold  it).  \V( 
sent  to  Knight  and  Sous.  Gohling  and  Co.  heard  of  Kiii^ 
and  Sons'  insolvency  and  stoi)ped  the  soda  before  the  l.<iiiui 
sailed.  The  Court  »if  Appeal  held  that  the  stopjjagc  w 
good.  The  letters  f.o.b.  merely  determine  that  the  cnst 
shipment  shall  fall  on  the  seller. 

In  /•.'.(•  imrtf  Fall:  (h),  in  ISSO,  where  salt  was  consigned  i 
Calcutta,  the  seller  served  a  notice  of  stoppage  //(  tninsitn  ( 
the  shipowners  in  Liverpool,  and  they  telegmphed  to  Calcutt 
A  day  or  two  later  the  seller  telegraidied  to  Calcutta  to  !<tc 
tho  salt.  JJramwell,  L.  J.,  seems  to  have  been  of  opiuinutli; 
the  shipowners  were  not  under  any  t)bligation  to  stop  tl 
gotids,  and  that  there  was  no  good  stoppage  under  the  rii 
cnmstances  luitil  the  seller  himself  telegraphed.  But  iu  tli 
House  of  Lords,  Lord  Blackburn  took  a  contmry  view  (- ). 

Kiiitlal  v.  Mursliull,  Sheens  and  Co.  («/),  in  the  tourt  i 
Appeal,  iu  188.'},  shows  how  extremely  difficult  it  is  to  detn 
mine  at  what  point  the  transltns  ends.  LeotHer  verbull 
contracted  with  Ward  and  Son  of  Bolton  to  purchase  lott" 
waste.  Nothing  was  said  as  to  the  place  of  delivery.  Lcottit 
then  arranged  with  Marshall,  Stevi-ns  and  Co.,  sIuimmvihp 
tliat  the  goods  should  be  sent  to  them  at  (Jarstmi  and  tW 


(a)  Kx  /unit  C»'(7i/i'/«/,  Ihtiittiml  ''...,  l.'H'h.  l>.(iL'S.  St-i' also  /■.''/"'''  //.-"•" 
(Vii/.n  CVd//  Co.,  4S  I,.  J.  liaiik.  KHt ;   II  (  h.  I>.  :>VA). 

(/.)  h:.e  iioli  Fiilk,  II  t"li.  I».  Mii,  /»■'/.  ji.  i\o,  where  the  facts  ai.  M  mU 
Buino  length. 

(i)  Kdiii'  V.  Fdlk,  7  Apii.  Ca.  jSJ. 

(./)   A:(«#./<i/  v.  MunhuU,  Sltni.a  ami  Co.,  ol  L.  J.  U-  B.  31.1;  II  U-  !)•  I' 
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wardt'd  to  lioufii      VV'luoi «!..         i 

..,,LeoH,,,,..,J:i;":;;;;,x;:::;xr''-v:;; !«•;" 

■  S ,1,1  Da.,,,  l„  Mar.sl.,ll,  S(„v..m  ., ,    ,         f"^"'"l'<"'i-- 

...i .1,™,  .„ «•„,.„.  w::;,', „';;,.:;:.';,;:" '":  ';■  '■-- 

Uli.l.ri  ami  Aortll  Wc«l,.n,  |..„1„.      ,  'lli'so.«l»t„llio 

(«•.  »f,onv„,,l,  „,„    an    ,      „        „;•  "•  "'"■■:"•"•     -^  •'.■>•  ".■ 

.Hi-v  won.  „,„  ;i'  :„,':  ;;::„-'  ;;;-.■;;.  a,,,,  ,„»,  ;,- 

I.ootti.r-«  a.siKn..o  c.Iui.nc.<l  then  U  I L /  ,^\'''t  T^  ^'"• 
-"--  was  not  at  an  .a],  hJllu-^W  ;  S,  '^'|  """  ^''^' 
i"g  ot  J{rott,  Cotton,  ancUJoMcn  J  f  /  'T"^'  '"'"^'•^^- 
viow.  The  facts  that  LeofH., T.^'  T  '^•'/'^"'^  ^''^'  ^'M'-^i^'' 
'0.  t«  send  the  Kuocls  t  "'  •'"■"""''  ^^'"'•^l ''"'I 

Ma^hall.  Stevens  at    I    ./oi;:';.;r'V''  ''^■\'-'-  ^^-'  to 
^m  to  have  had  verv     '  ^ '  ^'^' ^-nvurded  to  Jfouen, 

Ar^a,(,,:asi:;:;:,iri™ttf^^ 

tin-  bargain  between  tlie  seller  a    1    hn  ,''"'  ""  ^^"'"^  "*" 

.^I'ould  last  up  to  a  certain  time  '  '"' ""  ^'"^  ^''•'  ^-"-^ 

"«ler  directing  then,  to  1.  ,,',''''> ''"'"I'-'Uya  written 
^'ation,  the  comnanv  «....I  7  "'^'    '"■"^■^'*^  "^   the 

''-th;,oo:rL:t::::^r:jr"f^f^^^ 

""t  a.  eonnnon  carrier,  l.ut  i  ""  '"'''  "'>'  *''^''"' 

|«e  t„  ,a,  ,,  i,,,.,,^^  BJtC   J.!   tt  ""*'';''"'  "  P"— tin.  .>..,. act 


I 
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note  nor  did  he  inspect  the  gowls,  but  he  endeavoured,  with. 
BueeesM,  to  rcHcll  the  goods  by  means  of  a  sample  which  li 
been  supplied  to  him  by  liamard  Brothere.  Sanders  ha\i 
eommitted  an  act  of  bankrtiptcy,  and  not  having  paid  15 
nard  Brothers,  the  hitter  stopped  delivery,  and  the  conipii 
redelivered  the  g.Huls  to  them.  In  an  acti(»n  by  the  i»laiiit 
as  trustee  in  the  bankruptcy  of  Sunders,  against  the  railw 
company  for  damages  for  conversion,  it  was  held.by  Bigham. 
that  the  transit  was  at  an  end,  and  that  the  company  w 
liable  in  damages  for  conversion. 

Those  cases  decided  under  the  Statute  of  Fmuds(.')  ii> 
what  amounts  to  an  actual  receipt  may  have  some  beaiiii^' 
this  subject.  They  are  not  cases  of  stoppage  in  Iranslm,  1 
are  authorities  to  show  imder  Avhat  circumstances  th(> ;.'..( 
have  been  held  to  have  been  delivered  to  the  buyer. 

In  none  of  these  cases  of  stoppage  in  tiwiisitii,  it  may 

observed,  was  there  any  doubt  as  to  the  law ;  the  ducst 

was  one  of  fact,  viz.,  in  what  capacity  did  the  dift'or 

agents  hold  possession,  whether  as  agent  to  forward,  or 

agent  to  hold  for  the  buyer  ?    This  question  becomos  s 

more  ditHcult  to  answer  where  the  party  holding  the  go 

acts  in  two  capacities,  as,  for  instance,  a  earner,  who  also  a 

as  a  warehouseman,  and  who  may,  therefore,  have  goo<ls  iu 

warehouse  either  as  a  place  of  deposit  connected  with 

carriage,  or  as  a  place  of  deposit  subject  to  the  ord(  ivs  of 

buyer  ;  or  a  wharfinger,  who  sonu'times  receives  the  f,'oo(l> 

agent  to  the  shipowner  and  sometimes  as  agent  tothec 

signee.     In  all  such  cases  as  the  leading  fact,  viz.,  thcposs 

sion  of  the  goods,  is  in  itself  ambiguous,  it  is  necessary 

gather  the  intention  of  the  parties  from  their  minor  acts. 

As  was  before  stated,  if  the  possessor  of  the  godds  has 

intention  to  hold  them  for  the  buyer,  and  not  as  an  ajiout 

forward,  and  the  buyer  intends  the  possessor  so  to  ]uM  th 

for  him, the  tmnsitns  is  at  an  end  ;  but  it  is  apprcli<ii(ledt 

both  these  intents  must  concur,  and  that  neither  laii  i 

caiTier  of  his  own  will  convert  himself  into  a  warchousein 


(a)  Ante,  p.  '.'0. 


k 


'H.  M 


XTO|.|».AOK    ,s    IHASslVV. 


395 


«oas  to  tormiimte  (he  ir„„sin,s  xvi.h,.,,,  ,i 

the  capacity  in  which  tho  c'an  '    t  7  '""    "'  '"'^■•■''  •'"'»«« 

a-t,at  ,e„.  n„ti,  th;:.":;  haltrH^rx''^*"^'""^ 

retain  posstvssion  again.st  tlio  buver  •    /    /  ^V'^f^o^'vor  to 

which  enacts  in  section  4-1  :!!l        ^  ^"'"  "*  ^»«"''*  Act. 

"(•>.)  If,  lifter  the  arriviil  nf  fJ.-.         i 

■■l«iSc'»  l«  .he  buyer  oH^^   ,,:'''f''r',"''''"' "'"'""»•- 

"hi.  Wlmlf  „„d  conli,,,  0,!?  '"'.'" "'"  «""<'»  "" 

•■cu.l„,li»r  for  the  b      r  ,  "'  ""'"'  "»  ''"I*  '"• 

■-f ,  7 -'-  >^-  '■""-«'  Vt'Lt'"""""  '•■■■  ""■ 

-"«■  has  refused  .o  reeeive  .hrbl:^  "  °'  """•  "^  "  ""^ 

in  /w»«v  V.   ridumllr)    in  1817    „   /  ,        . 

i"  -ho  habi.  of  pureha^i ,«   ™,,,    '  ",  ""'^  T  '^"^"^  »- 

U'.ins  .hem  ,„  ,ho  Cot.C    ^o,;  T  1  "'  '""'  "'  '■■^- 

M»...    He  had  no  wareZlri     1'    '""'  "''"'''  '" 

««S..odto  him  usually  reZ„.r;i"'  "'"'  "'"  «"'<'" 

..'.he  purpose  of  being  ,|,ippl.   '  ""' '  "";>  «■•"  ">'"»vo<I 

"fc  office  at  the  ti.ue  of  .ho IvelVb    l   °'  «"°"'"  '^'"8 
.0  !»■  ao  louger  /„  /,,„„;,„  "'  "'  '  •""''"'I'Ky  was  held 

.«(,;,,  *      '  ''""8  "■  "■«  ««"•!«•»  warehouse  a,  hi, 

(»-i«n,™.u„,s:  L;  \,: ':  ,":;r.r  '""'•  '"■■■"«  ■■■' 

('>}  Jacktvi,  V.  AV.  /„./  ;,  n;„„   v  <  •    . 
W  totkr  T.  Framplo.,,  6  B.  &  c.  107. 
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the  ship  frw,  he  tohl  tho  ciiptoin  to  luu<l  it  on  I3talc's  wli 
lit"  iutondcil  tliif*  iu)t  to  bo  a  (U'livoiy  to  liiniscU",  hut  ht 
uot  coninmiiieuto  Iiis  iutcMition  to  the  whurtingers,  uiid  t 
seem  to  huve  cousiiU'ivd  themselves  us  agouts  to  liohl  \ti» 
sion  for  him  ;  then  tho  gooils  wci«'  stopped.     The  (uiir 
Exehei[iier  ull  agreed  that  the  (piestiou  was,   whetlur 
possessiou  of  IJeale's  wharfingers  was  the  possession  ui 
bankrupt  or  uot ;  but  Loru  Abinger  thought  tliat  the  in 
tion   in    th»'  bankrupt's   mind   not   being  expressed  l.. 
wharfingers  was  ([uite  immaterial,  and  that  the  tnnisiins 
at  un  end.     I'arke,  IJoliand,  and  AUlerson,  Ull.,  lit  M  t 
except  as  u  test  (»f  its  reality,  it  did  not  matter  wheilm 
communicated  the  intention  or  not,  and  the  imiisiins  \va.« 
them  held  to  continue.     In  that  case  tho  holder  of  the  g< 
meant  to  hold  them  for  the  buyer;  but  that  did  imt  ni 
his  possession    tho    constructive   [(ossession    of   tlic    In; 
because  the  buyer's  assent  Avas  wanting. 

hi  J ohxoii  V.   l-^piwiilnim  (iHil  To.  (a),  in  lUO'),  the  iiluii 
sold  ten  tons  of  waggon  brass  to  the  defendant  sex  Y(nki*i( 
to  be  forwarded  to  the  Co-operative  Wholesale  Sm  itty 
Goolc.     The  defendants  informed  the  Co-operative  Sodi 
who  were  shipping  agents,  that  th»'y  would  receive  the  brassi 
forward  it  per  steamer  to  Hamburg.     The  plaint  itt'  sent 
goods  to  Goolc,  where  they  were  received  by  tho  Cot  •jural 
Society  and  forwarded  to  Hamburg.     When  the  j;()o(l>  airi 
at  Hamburg,  the  plaintiff",  wh<)  was  unpaid,  telcgmpIiiMl 
tho  Co-operative  Society's  bmnch  at  that  city  instnu  tious 
to  deliver.     //*/(/,  that  the  transit  ended  at  Goolc  wliin 
goods  were  rcceived  there   by  tho  Co-operative  ISnciely 
agents  for  the  defendants. 

In  lliiiiikiij  V.  I!itil{h),  in  iH'u,  the  plaintill  had  n 
signed  hemp  to  Horn  in  Siniderland,  where  it  arrivnl  "ii  i 
2nd  of  February,  and  Horn,  tiiuUng  himself  iiisulvciit.  i 
being  anxious  not  to  receive  the  hemp,  (»u  the  tnllmviiiu' 'I 
instructed  his  manager  to  go  to  the  wharf  win  re  tli.   Im 


(et)  Jvhsv.i  V.  l^jijait/aiiii  liinl  Ci:.,  21  T.  I.,  li.  10*^. 

(/))  Ihiiithij  V.  Kaik,  'M  L.  J.  U.  H-  T!» ;  «  E.  &  B.  IK'. 


<ir.  I.] 
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works  .lurinK  Lis  nI,s..,H.r  ,„„in:.,         •'•'' v<'.v.|    ,,f    ,j„,„.^ 
^'""•»  >''^  '"'"'P,  an.l  «ns  ,.,|vis..,i  |,.    ,     n    "      ''  '"'  ' '' 

"f '•••'••••'-"y. ''y  tl.  r ;'t  ;':','";•  V"^ 

'''">""«H  tho  ,.>o.Is  ha.l  not  ..,Lr!  ,r"  *'"""'"■'■'  "'"^ 
i-nnso  thoy  .vo.v  on  Ifon.'s  ,r.,„i,,,^  vot'^tho";^""'.  ""•?''-^- 
"•a.0.1  un.l..r  tho  .i.n.n.sta.u o.    iron    i  """"^  ''"'' 

In  the  case  of  /l„/h>ii  v    11, ,  i          ,  ■ 
lu«a«..iR..,.o  ,„n,lc  a  ..|„im  to  th,., ,      T  „ ^'^''"'"'  "'"■" 

.i..ti,or  .ho  ,.omp„,,v  i„.i,i  ,1,0  s;»„i,  ;,'■;,'  T".;"'""  »•"■-. 

.■woi,.v,.„  ,kip»  „f  ,.„„„„  ,„;   ' ;  {"T"' ''"''  1""- 

-»yby  mi,tak<,,  „„,1  |.„„„„,  rot,™"7,  '  °'  "'<•"' 

h»ta™„„,-,hi„g  ,0  ,lo  with    1,0        s,r       T"  =•-''"""' 

; '«  ki'  mill,  thoy  were  .„  t  k  „  h',  1  "'•^  "*?  ■"'™»» 

■*m,t  hi,  will ;  it  wa-.  iu.,  il,„  '"  ""'■■'■'•  "'"' 

I         .  J  M^jusl  the  «„„e  a«  if  ,|„,,.  |,„,,  ,„.^^ 
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"  rurriea  by  a  wnmg-docr.  It  wa«  urgi-.l  l»y  Mr.  TInl 
'•that,  \mng  ropiuliatod  l.y  l"»th  purtii-n  to  the  .ontmd. 
.gfMMlM  mnuinotl  in  the  h.m.lM  of  ihr  ilwuy  roinpan 
-  war.-h(.im'num  for  the  real  owiu'r.  u  ...  for  I'ai- 
"There  ix  no  tloubt  hut  that  the  <a»  r  .<>  »■ '  ^1'  ' 
•' iKJeomo  o  M-arehoUHomnn  for  the  .mi^iirnot  ;  I...'  t'lu'  • 
"bo  by  virtue  of  some  contract  la  ^  -•'',••  r^  lUaimn  !•  ^ 
"  them,  that,  when  arrived  ut  tiu  'i  -lii  .ti..,.  ili<  .1 
"of  carrier  shull  ceoMe,  and  thit  -t  wu..  >h,m-  uui-.  .su].  .v 
"  Here, however,  there  is  no  evuli'm  • .    ai  v  ..^,1,  coniiiK 

"  courHO  of  dealing.'' 

In. Ituhmv.  \/./.../(a),in  1839,  t-.o  '  ui'uupi  n,«at 
demanded  the  gomU  from  the  hohlerH  Ik..  ..  au^  Mupi,;.^ 
Innitilu,  but  they  refused  to  give  them  up,  and  tlie  (  .mi 
('..mmon  TleaH  heUl  I'-.a'  the  good^  had  not  eon>e  to  il..« 
Bcwiion  of  the  bankrupt.  Tliere  the  aHHcnt  of  the  actual  h 
woH  wanting,  and  it  seems  to  have  l)een  the  only  thni-  v 
ing  to  put  an  end  to  the  tiaiwliis. 

8o  also  in  Laekiiigtoii  v.  Aili>-iloi,  {h),  in  18U,  wh.n 

buyer  before  his  innolvency  demondcd  the  goo<ls  tr.m 

warehousemen,  but  they  refusc«l  to  deliver  them  ..„  a.. 

of  an  informality  in  the  delivery  order,  the  Coininu.i 

held  that  there  was  no  possession  taken  by  the  pnivhii.* 

U8  to  determine  the  seller's  rights.     In  that  .use,  ha 

warehoiiseraen  assente*!  to  the  infornuil  delivery  -racr. 

would  have  given  possession  to  the  buyer ;    an.l  the 

therefore,  seems  the  c<.nver8c  of  .laim-s  v.  iiiiiiiu  (- 1,  uhii 

one  case  the  Imileo  of  the  goods  meant  to  hol.l  th.m  to 

buyer,  who   did  not  assent,  and   in  the   other  tlu-  I 

required  the  bailee  to  hold  them  for  him,  but  the  Iniilt". 

not  assent.  , 

The  agent  to  forward  may  very  well  agre<^  to  hoi. 
goods  as  an  agent  to  keep  the  goods,  without  tl.cnby 
doning  any  lien  which  he  may  have  in  the  capacity. tea 


i„\  Jnrk-'f  V    Nu-kiJ.  3  BillK.  N.  C.  o08,  axtt,  p.  395. 

(AJ  Laa.V"-  »•  ^'*'^'"'-  >=*  ''•  •'•  ^'-  ''•  '^"■'  "  '^'""'  ^-  ^-  ''■  • 
360 

(r)  JarMi  y.  Orifin.  2  M.  4  W.  624.  a„le,  p.  396. 
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.  fm«l.t  or  0  hor«,^.      „,.         i„  ,„,„,„„^         ,. 
h,.H  th..  K.„Kl,  U  yo „,1  „,  ,.,„„  ,,i       ,.,  ,       ■  » 

■"; >■  ',■"■■ '  "•"1"'"  '■'""■  <i.-..  «■■>  wi,  „„„  ,„,  ■     ' 

:;:.;;;;•!;■'  ■■  „";':' ;  -"• « •■•  i»  • .i..-::,: 

;:!.*■.  .V  ;:t;;;;:.:;:::;^^: ""  ■•',.' "- "- 

in«r  na«aM|uiiv.|  an  iiiniH'dmt.'  riirlif  to 

.  to  .Ik.  natun.  of  th.  a.tual  1.....,...-k  p..,...,.,.,  ^ 
I (oiK...ivt.(l  (h-iK'tidK  upon  nuif.ml  iut.titin.i 

lk.f„r,.  the  point  was  Hnally  .h-d,!..!  Uy  Act  of  Parliament 
It  was  K-nerally    thought    that  th..  hny..,-  had  a    ril     t. 
.n,.c,.ate  the  end  of  the  tnn.it  and  thns  defeat    l       l,' 

tl  ■  .S.de  0   G.KHU  Aet,  whi..h  provide.,  that  >.  if  the  huy  ; 
•  UK  a,e„t  .„  that  lH.half  ohtains  dehvery  of  the  ,..0.1;      ,: 
|;-tlH.r  arnval  at  the  ap,>ointed  .h.stination.  the  tnLit  i.s  at  i.,, 

In  U  hi hinail  V.    .Imhrsni,  {,!),    in    18-I"    the  n     ' 

tao  k„k„,,,M,„v..,  .,f  „  „„.«„  „f  ,i,;i„.,  ,„"";f;;;;"™ 

hl.v,.wu.,.r,  d.r,..M  M,,,W^  „,  „.ko  ,„„„,«;„ „,  ,^.J_ 

hhrt  I,..  ,.„,U  of  th,.  .i,„lK.r  project...!,  „„.!  ,|,or..   II..  .C 

f»»t  the  f„.,Kht,  b>,t  h..  .ii.i  „„,  .„„«,„t  ,„  ,,,,;,,„  i,„  J™; 

HJtW  mat.,  that  he  had  c„,no  l„  .to,,  the  ..U!  ,     i  'hi 
h|U«t,  who  we,,  tho  .elh.r-»  .«,'.„„.  ...C,:;    '    n" 

^.«nlh.ah„w™Uhoe.ptai,.  did  „„t  „,„..„„t  t„  a  con 
e  W:C    ''  "'  '■"'■""••  "°"  «"'•"  i"'"<">™'  f- 
^''*.  «.,  in^rfiroringtho  judgment  of  the  Court,  atates 
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the  law  on  this  point  thns  :  ''  Th.  law  i.  .1    rly  sett  o      1. 

'Mho  unpaid  vondov  has  a  ri^ht  to  retake  the  good  ,  1..  ... 

.^hov  Imvo  arrived  at  iJo-  M,uUio„  or,,,,,,,!!,,  ront,,,,rU 

.  ,„  ;,,,  /..W.,...r,  nnless  in  the  n.oantin.o  they  eome  t.  t,, 

a  a  tual   or  eonstrnetive  possession  of  the   vendee.     1,  .1 

.vendee  take  then,  ont  of  the  possession  of  the  earru-,   n„ 

'.his  own.  with  or  without  the  eonsent   of  the  earner.  ,1..., 

u  seems  to  he  no  doubt  that  the  transit  would  be  at  an  .,„ 

.  though  in  the  ease  of  the  absenee  of  the  eai-ner  s  ..,.:,, 

.  t  „.ay  be  a  wrong  to  him  for  whieh  ho  wouhl  have  a  n, 

uof  aetion.     This  is  a  ease  of  actual  possessmn,  whwh  o. 

.tainlv  did  not  occur  in  the  present  instaneo.     A  .as. 

..  consiructive  possession  is  where  the  carrier  enters  ex,,ro. 

a  or  bv  in,plicatio„,  into  a  new  agreement  cbst.neth.n, 

u  original  contract   for  carriage,  to  hold  the  goo.U  t-  ■  t 

"ooifsigneo  as  his  agent;  not  for  the  purpose  of  exH. 

"them  to  the  place  of  original  destmatum  pursuant  to  1 

»  contract,  but  in  a  new  character,  for  the  purpose  of  cu>to 

u  on  his  account,  and  subject  to  son,e  new  or  fur  her  or-l.. 

ubo  given  to  him.     It  appears  to  us  very  doubtful,  M 

u  an  act  of  marking  or  taking  samples,  or  the  hke,  ..t b 

a  any  removal  from  the  possession  of  the  earner,  th-u,^  u 

a  with  the  intention  to  take  possession,  would  mn..un  t, 

''constnictive   possession,   unless  accompanied  by  mu., 

^^cumstancesas  to  denote  that  the  earner  was  n.tende 

a  kcp  and  assented  to  keep  the  goods  in  the  nature  of 

.agent  for  custody.     In  the  case  of  /W.-  v.     -,^^^^^^ 

»it  is  clear  there  were  such  circumstances :  wheth..  .n  t 

'.determine  this  point,  as  there  is  no  «- '"«  "  ^^ 
"  even  of  any  act  done  to  the  timber,  with  intent  to  t 
u  possession."  It  is  said,  indeed,  that  the  agent  o  the  a.,, 
4.nclied  the  timber,  but  whether  by  accident  or  A^ 
.'not  stated.  There  being  then  no  siieh  "^^  «*  ;^^"  ' 
"it  seems  to  us,  that  unless  by  contmet  with  the  .a," 


(a)  t\>»hr  V.  liu,„i.t«»,  6  15.  &  C  l"- 
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■•exi,a.«or  imphc,!,  tl...  ,vl„,i„„  i„  „hicl,  1,„  .,„„,  ,,.,„„. 

•■.«s,gnee  fa-  a  „c,r  ,„.,p„.„,  ,her..  „,  uo  ™a,.,",c,  x 
••possession  on  the  part  of  the  vcniloo  " 

!a  tho  j„d«u,eut  in  ir/,/„,/„,,„, ,,  ;,,„,,„,„ 
.-ndently  nrepa«l  >v.th  groat  caro,  it  is  „rol,abl    tl,a      v  n 

U^.,u  ended  by  .1.0  ,,!„«,  ■•.l,,.  destination  orij    ,1,::' 
••  e,n,.'-,,e.i  by  ,  ,o  ,,na.|,ase.r."     If  «.„,.,,  „,  a^lu"!iZ 
jwtart  or  .n„  wthont  any  ,.„,..„,on,  as  to  wl.othor  II,   ■  „  ,' 
h  U  «..,ved  a,  a  s,e|,  on  tl.eir  progress  towanls  ,),o  ,,", 

L.i,eld„ll  ,1.0  b,.yer  g.vc«  fresh  „„,„,,  „„,,  tl.o  wl,„  -fi  , . 
},  .....keeper  aceep,  the  goo.ls  with  ,l,e  i„,o„,i„„  „,■  ;';„:, 

fc..  .^e.td  to  h.n  ,  the  eapae.ty  .„  „hioh  ho  hel.l  ,h,.  ,„«„l, 

Uions  .0  fo.u. .,.:;  :;,x:'.,:!  ts,  „?.- ;,:rr"i:: 

as  a,t...g  nmlor  the  .onlrol  of  ll.o  b.  vor  as  i„  ; 
U.  ,/„,  or  ...orely  as  an  age,,.  ,„  fZ.!,    ,    ,      Z  I' 

tstiuatioii ;  but  It  soeius  nrettv  «-I..-ii-  tl....  ♦!  'n'"*" 

L       t     I  ,       •  r'^"j  '^"-'•'  "Wt  the  more  arrivil  !.f 

I :  r  i'n' ,;,  ;r  "-'r "; '-  "••  -■'-  ■— 

m«.,  ,„  el„,„g„  .Lc^.l.arae  t         .,,"  „  Zr'7,;  7  "" 

'■'f'"'"-  "'^-  »•'-'» «-  deiivo..abion  ,;,."„  :;* 

"«''«  was  not  fuded    evoi,  J.v  I      r         .      '""•  J***  "»t^ 

%.»*don.hob.,yor..'jh;.vi\:r.^:t,r 


'•''■■""•'■«/v.t:,,;1«U\'T.V.'''''''-*' 
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was  held  n<»l  at  an  oii.l.  bt'faiiHC  it  was  uot  the  int. n 
of  tlu'  can-iir  to  j;ive  the  buyer  pos-sossiou.  it  woui<l  >. 
tlierotVue,  tlmt  tlu*  destination  orifjinally  oonteniplated  l.y 
buyer  is  ex<i'edingly  niat<'rial,  to  explain  the  caitu.if, 
which  un  agent  holds  |»ossession  where  that  is  unilnL^i 
but  not  otherwise. 

In  rociitiii  V.  «il,i,lsi,>iir  {it),  in  l.snS,  the  eonsign.r  , 
cargo  pledged  the  bill  cd"  lading  with  the  pluintitt's.  wli, 
receiving  notice  ot  the  arrival  -d  tin-  ship  prewnted  it  in 
ship's  brokers  and  (d)tained  an  "(»versido"  order  Imi- 
delivery  o\  the  cargo,  and  sent  it  by  their  lighternimi  i.. 
ship.  Tin-  lightcrnian  presented  it  to  the  ship's  (•tVn  .1. 
said  that  as  soon  as  the  carg)  could  be  gi>t  at,  it  >Iimii1, 
dc.ivereil  to  him.  Snltscipiently  the  goods  were  stnp|ir<l. 
Sir  W.  Pag.-  Wo(mI,  V.-C.  held  that  the  stoppage  -miLji. 
the  niortgagi'  was  good. 

The  dmtrine  that  acts,  such  as  taking  possi'ssion  »\  |,ai 
the  g».ods,  taking  samples  or  tlu;  like,  have  not  in  tlitiiiM 
as  a  mutter  (d  law  any  effect  on  th«'  character  iu  wliuli 
jmssession  of  the  residue  is  held,  but  ar<*  n..  iiuut  1 
evidence  showing  the  inteiitii»n  of  th«'  purticN  a>  Im 
cttpueity  in  which  that  poss4'ssion  is  to  be  held,  has  hnnw 
tiian  once  ueteil  upon.  Scition  I't  (7)  of  th<'  >Salt  >>\  d. 
A<'t  pntvides  that  :  "  Where  part  dcdivery  of  the  lt'mmU 
"been  made  to  the  buyer,  or  his  agent  in  that  Ixlialf. 
"renuiiuder  of  the  giKKls  may  be  sto[»ped  //'  //((//>''".  mi 
"such  |Mirt  delivery  bus  been  mmU-  under  such  cin muMai 
"as  to  show  un  agrcu-nient  to  give  up  posst-ssioii  nt  the  \\\ 
"(d  the  goods."  In  ./«h<s  v.  .loins  {!,)  the  ("Hit 
Kxihequer  decided  that  the  ads  of  taking  p.^Ms^i'ii 
IMirt  were  i'«iuiv<K'al,  and  in  tluit  «ase  umounteil  to  tak 
jioHiieHsiou  of  the  wlude.  In  />/.»<'/»  v.  l«/is((),  ill''  Kii 
Iknch  decided  that  under  the  circumstances  of  that  .a>c,tiil 
lH>s»e»sion  of  part  was  uot  taking  possession  of  tlw  wliwlt 

(«)  I'uitMU^  \.  illwlstui.i.  .JT  I,.  J.  lb.  Ilf.'i  L.  It  ••  1-^1    II 
(M  Jotir*  V.  JvMi.,  N  M.  &  W    t;«l. 

(.)  iHxvu  V.  )<(<•«,  .«  M.  *  A'l.   i\.i.  ^ 

(>0  Hev  hImj  SluUfi  V.  Iluftinwl.  1  II.  HI.  :>M  ;  llnmiufiul  v.  .1  .'.-•*. ! 

i'.  K.  H.  oil ;   iiiiKiirif  y,  iVii':,  4  D.  i  A«l.  uW> ;   i<.....<.'  v.  .S,....   ,  it .-.  ' 


I'H.  I.] 


•^•iohi.a«;k  r.N  iRANsiri. 


I  I  *"3 

It  in  ti>  bo  oh.stTvi.iI    f|„.f  .1.     ,, 

I-  ...lid  iho  „„t„,„|  ,;,l  TZ   ""•'  """:'l«""  »fc"  ..my 
i'  'l'«™.im'"  the  .i.|l,.r',    ,-iJ„  '        ''''"'. "^■'""1  i.o,*»si„„ 

,;»«™i..  <^ .  ...,„,.  ,.;,,;:L';r;,:::;,:: ";.  "'"■'  -'■ 

..|«.m.l   ..Dill,.   „f    ll„.   ,„„.|,a„.,    ...  ,    .,  l'"»>i.«»....i.  iiiiil 

..nl,.n.J,,ff,„H,„,,,,„J,t':;  ■,','"■"    ""■    "-'    »- 

nm.  ,.,„I.J,  „„,1  U,„,,.f.,,-.  Vf.,r,.  ,      ;.    ";■''■"•,""••  '1"...^...- 

;;:■'"■-'■■'"••«'•  ""■«".«i»  wore.  .,„,,,..,,  :;:;■'""''  '■"'■"''"■ly 

ili.i  tl,.-  -l.,|,,,ag,.  „,  Bo.,1.     Tl„.  ,.,Z,",      ,""''  '"  '"""■•  '"■''' 
»s  »l.<li...,-  tl,o   ,ai,t„i„  „f    ,,,„  ,:,:,,    ,'''      ,"  ""''■"''"•..'•-Hi 

h-'-™ '  ..nL„'7::.-    '„:;:;■.;''•;;''.-•  i" vL. 

I....I.I.-.1 :  !„,■  ,.„iv .i,  4;  '";•'" ;; '""y. i."«v„.,., ,,„ 

.W1..-.I  .I,,.,,,  jour,,,.,.',  „„,,    ...  .,    ,  "    "";■   Swl.-   I.av„ 
I'M  ll».  ..oad    uu,r,„k„     i„t'  ''""■''"••'■^'  ".o,..t  ,1„,,„  ■ 

^"",» » "ill  .ho„  wvo ! :  .^ " ;'  ,h"  ""■"  '""*-'"■■. 

•i»'«»-'.  ii  ..„„t  i,„  „,v„..,i  t" 'j :, '"'•;■""■'■  si""  ii. 

Wv  '  .1  .i,M,  •  ■    '-I  ntwj,  \,   /.,/«,   1  ,   ,.,      ,        '  •  ''■ 


■'■  '■:  \ 


'""■',  i  ii.  dc  r.  ^ jf." 
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hhii.  not  as»iM.tiuK',  sc  that  tlic  pos.se>«*ion  if  taki-n  at  all 
u    tresiuiSH   against    l.ini.    tlio    ease    is    uut.Michnl    by    I, 
Alvuuley's  opinion. 

lu  Wii'jht  V.  Lanrs{„),  in   l-Sdl,   Lord  Kenyou  i.  ,v] 

seuted  by  the  same  reportir  as  deeidinfj:,  that  whn.   -, 

bought  by  a  person  resident  at  Norwieh  were  dehviiv.i  i 

his  possession  by  the  earrier  at  Yarmouth,  on  their  wav  I 

London  to  Norwich,  they  were  u.»  h.nger  ///   tnuis,i.. 

Abbott  on  Shipi»ing,  Lord  Teuterdeii,  utter  eiting  the  .  a^ 

llohl  V.  I'oiaial  (/»),  remarked  that  the  doctrine  of  tins  i 

is  in  exact  conformity  to  the  tenor  of  a  bill  of  ladin-, 

which  the  master  al  •  ays  engages  to  deliver  ut  tlu-  i>la, 

destination,  and  whic     therefore  gives  no  authority  t..  tli.  , 

signee  to  demand  the  ^uods  before  their  arrival  at  that  i>\ 

On  this  Parke,  15.,  in  -faiios  v.  (iriiiiii{r),  has  remarked. 

"it  is  difficult   t(t  understand  how  a  bill  ((f  lading,  wliif 

"  only  a  contract  between  the  vendee  and  tlu^  shipper  l.)i 

"  carriage,  can  make  any  dittercnce."     If  it  is  matcii;, 

inquire  whether  the  possession  taken  was  wrongfid  a>  aj;; 

the  carrier  or  not,  the  contract  between  the  buyer  ami 

shipowner  muv  make  a  ditl'erence ;    if  it  be,  as  \\a>  >ai. 

IVhitelnad  v.  Aiuhrson  (./),  i<ot  material,  whether  it  \va>  wiv 

tul  or  not,  what  that  contract  was  docs  seem  uuimi-nrtaiit, 

It  was  decided  by  Lord  Keiiyon  (-1,  and  in  a  miI.soi] 

case  ( /■)  by  Lord  Kllenborough,  that  where  goods  \\ civ  n: 

custody  of  the  custom    housi«    otticers,  who   had  a  iif;li 

retain  them  and  sell  them  for  unpaid  duties,  the}  win 

/»   Imniiiln,  although    the  assignees  of    the  bankrupt  1> 

had  petitioned    the   customs   for   them   previously  tu 

stoppage.     TH>rd  Keiiyon  is   ivi)orted  t(.  have  gi\rii  a> 

reason,    "that    the   bankrupt   had    no   right   to  tlu-  a( 

"  possession  till  the  duties  weiv  paid."      It  is  ditfi-  ult  t.^t 

that  the  buyer  could  hav.-  bettered  his  position  as  agaiusi 

(fi)   MV../A(  V.  Linns.  4  iv-p.  s'.'. 

(/.)  Hoht  V.  I'-ruol,  1  l>i..  -JCJ. 

(, ':  ,hn„>t  V.  Unllii,.  'J  M.  &  W.  •'.•Jli. 

(,/l    H'ltllrhiil'i  V.  Awhim,,.,  !l  M.  \  W.  .V.S. 

(A  Si-i-ili"!  V-  /■■"■'■/•  -  H»!'-  "l-''  '"  •"'•"*■ 

'(/{ Six  v.  Ulivi,  Abbott  on  iSluHnng,  1  Uh  ed.,  s„! 
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III  a  caso  ill    ISdi.'  i„)     u-j.-.i-..    m  •  •        ,. 

i' « >-"■•'  -  an  in,,:;,,,;;,t ,,  ''n,,',:;:,;''; ■'-• 

111.  ..|.i"i""  a«  f„ll,„vs :     ..  iv,.  ,,„„    ,,.  '•       '■"'"■'"''■'I 

■■"ay  ".-.■..■pt  .:„.  « ,  i„       , ''  ,  ' "'«'"■■•.  i"'"-if 

" ""vr""',""' •  ^'- ■■' ''•' '-"'-^^^^^ 

■pssase,  l,..f„,.c.  „,„  o„„,ig,„„.  ,,„,   ,,„„,.;      ,„.",'" 
'■.t..|,iK,ir,.  ,„  „.,„,,„„,  ,„„,  ,|„  ,1^  'I"  I'hit  of 

■no.«-l,„t  that  ),is  ,.r„|i,„,.,  i„  „„.  ..,,.,'  '  '"" 

IVITC  .■..n.iRllcl    t„   til,.    l,|,V,.l-   -It    rn,.l  '"••'•llm   KOod, 

*■-"".■" •>- «.-!.  fr.™ . :  h"  :';„:;."', "^"''™,'r'-'- 

arrive,!  i„  ,|„.  Tham,.,,  I„„    ,,,,■,„      1    ''    '''"  "'".''■I  ''"'' 
,I,.|iv,.n-.  „,„1  w„»  rof„»,.I,.   „„,     V,!,  7"7  '"""  '"'• 

h~  .•:.■«,.  Tin,,„;.'"r;.x,rr:;;i;;;:;,:^^^^ 

^tlmtthoi,,,.,i,,n,„,.,„f      ,lr'''  '•"'',"'"■"'■  '■■  l":i'''  (■  i. 

■.^.H,.,,.„fH.c.;:,t,':,;rX"nt;':ir?^^ 

■.«*  I,.v  ,1,0  p„n.|,„...r  ,.n   ,1,0  2!Mh^'    '■''''',""","' 

honsignor,  for  the  purpose  of    ovo'L  In^  ."""'/  ^^  ^''^ 
PK  flwt  her.,  fho  .,..   1    ,     ,    '  ^\»'l  "i  tho  .s«.,.oi„l 

'"■»- opinion,  ,,,t   i^J^    .'J^^^^^^^^^ 
j  ins  feoods  on  thou-  pag.siKe  (o  him,  and  hofor.. 

',  •;  •f'ld.i,,,,  V.  .V,,;,,,    -,  ii;„      XT   ,,  '""'•'■  '■'■"'■  !'   ^'". 
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"  tho  voynpj'  lins  ofunplrtply  torminatod.  tliiit  tlio  dclivt  i 
*•  f'nin|»l(>t<'  ami  Hie  right  oC  Mopimgf  gone;  yet  no  nutli> 
'•  liiis  hot'ii  <i<«'il  for  tho  pnsition.  imd  tho  priiu'iith"  sctiii> 
"  otliir  way,  tlint  a  iiktc  demand  hy  tlic  vender  withnm 
"  delivery  Wfure  the  voyage  has  eoniiiletely  leriiiiii;i 
'•  deprives  the  eonsignor  of  his  right  of  stojipage." 

In  Viilpn  V.  tiihsoii  (((),  in  1S47.  goods  w<'re  sent  f 
Loeds  to  1)0  Rhippod  ut  Liverpool  for  Valparaiso,  aii<l  u 
having  bo<Mi  put  on  hoard,  were  relanded  and  refiirnd 
liOodfl,  hy  order  of  the  huijfr,  in  order  to  have  them  re).:i(.| 
It  was  held  that  tho  huyer  had  dealt  with  the  gooiK  as 
own,  and  that  the  liiiHsilns  \vm  thereby  terminated. 

Tho  judgment  of  the  Kxehet|uer  in  Whiiehetul  v.  hi 
xon  (h)  has  already  boon  cited  as  far  as  it  bears  on  tlii-<  pi 
It  only  remains  to  remark,  that  tho  obs<>rvation8  of  tlic  ( , 
in  that  case  are  of  greater  weight,  beeanse  the  point  aroM 
that  case,  and  was  argued,  though  the  deeision  of  the  ( ( 
turned  upon  another  point.  Such  being  tho  outhniitics 
seems  pretty  clear,  that  in  eases  in  which  there  is  iki  ad 
deliveiT,  if  the  buyer  requires  that  the  carrier  shall  Imlil 
goods  as  his  agent  in  a  new  capacity,  and  he  asMiit, 
fninsitiift  is  ended,  whether  it  be  before  or  after  it>  iiati 
termination  ;  and  if  the  carrier  doi's  not  assent,  and  is  im 
no  obligation  to  assent,  that  the  hunsiins  is  not  ended.  ]! 
jiorhaps.  if  the  position  of  the  carrier  is  such  tli.it  it  is 
duty  to  obey  the  command  of  the  biiyer,  his  ass(  nt  U>  do 
duty  would  be  implied  by  law,  and  Ins  refusal  in  ta.  t.  wn 
not  prevent  such  an  implication.  And  notwithstiimliiiir 
oxpres-sions  of  the  Exchequer  in  Whiteheiul  v.  .!«./. /•«.«( 
it  is  submitted  that  it  i.s  doubtful  whether  wlnii  tin;  nrt 
has  a  right  to  refuse  to  allow  the  buyer  to  takf  n 
constructive  possession,  the  buyer  can  improve  hi>  ]ii>siti(m 
a  tortious  taking  of  actual  posse.ssion  agjtinst  tin  will  oft 
carrier.  Tho  hnv  in  general  dis<'ountenan«'e*4  viol«  ik  <■.  iiini 
wotdd  seem  not  consistent  with  its  general  jM»li(\ .  tn  ;;iv« 


(n)  l'iilj,ii  V   (iil,a„,._  -1 «'.  Ji.  s;}7,  Mis.j  :  ir.  T,,  .J  C  V.  l\\ 
{!•)   M'liitffieail  r.  Amlrrio,,,  U  M.  *.  W.  5IS.  <i„lf,  \>.  .'JW. 
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nmn  ;.  honofif  i„  oo„,soq„onoo  of  |,i.,  f,.,,.;,,,,  ,^,.  .,  , 
.'..His  «o„I,l  |„.  a  v.Tv  „m.;.„lv      1  '^""^'  '"•'>  »'"• 

-1.  a  riKht  if  ho  had  it  not  alroLlv!     ''"  '^  """''' «'^" '«*"> 
If  this  1)0  II  Citrroi't   vi..ii.  ■.*    .i'         •     . 

»wi-a,.,nan«:i;:i^  , ,:;:;.  77''''' i.... 

.1...  ..riKim.1   o„„.ip „,       ,„,     "'"""»■'' M.hr , 

'■>■'"■ ■)• ■. '..L.  „':'";. ',"""r"' 

'     V    ■^"'"''    [i>\   and   not     nmnsistont    «.,m.    i- 

I")  /A^*f  V.  /■!,„•„,,/,  1  K«p   .,^2 

;/.» ./nriU»,  V.  .\„ 7,,^, .-.  Hi,,;;  J,; , ,  ^ 

t- '  "  rif/iii  V.  /,,,„•„,  J  j.;„|,  f^., 
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tho  pooils  nnd  toinlorctl  tin*  fn-iplit,  nn<l  thnt  tin'  wri'ii<: 
i-ffiiwil  of  tlu"  cairirr  <li(l  imt  nff«'ct  tlio  rights  of  the  fonsim 
Thf  Salt'  iif  (iixmIs  Act  rnilMMlios  this  priiiciitir  liy  mi;i(  t 
in  «r<tii»ii  \'*  (t»),  that  *'  W'hcrt'  tin-  carrier  or  other  liiiiln 
*' custodier  wndij^fiilly  refuses  to  deliver  the  piods  tn 
''buyer,  or  his  aj^eiit  in  that    helialf,  the  transit  is  den I 

"  1m'  at  un  end.'" 

Tho  ease  of  tlie  l.oihlnii  uml  SHilli  MV.s^■^/  Hnihrnii  i  „, 
Harth'tl  (a),  in  IStil,  was  not  ii  eas«  of  stojipnp"  in  //m»s 
hut  is  relevant  to  the  subjeet  of  the  anticipation  of 
termination  of  tlie  tnnisitMx.  The  action  was  l»y  tlir  >il 
upiinjit  the  railway  company  tor  not  deliverinj?  whcMt 
tho  ntill  of  the  buyer,  aft«>r  the  buyer  had  instructnl  i 
company  to  let  it  lie  at  one  of  their  station^,  and  imt 
delixcr  it  at  the  mill.  Urnmwell,  H.,  said:— "The  >;ik 
"  nro  inten«led  to  reach  tho  consignee,  and  provided 
"  receives  thorn,  it  is  inuiiaterial  at  what  place  tlh  y  ; 
"  delivered.  Tho  contract  is  to  deliver  the  jjoods  In  t 
"  consignoo  at  the  place  named  by  tlu'  consijrnor.  mJ 
"  the  consignoo  directs  them  to  1h'  delivi'red  at  a  ditfin 
*'  place." 

In  the  Cnrl,-  histilli'ilfs  Co.  y.  '/'/»<•  (iirnf  Sonthnii  ll.iiln- 
in.  {It)  in  the  House  of  Lords,  in  1S74,  the  plaiutifts  Mifftr 
eonsidemble  btss  in  consecpience  of  the  defendants  Imvii 
delivered  sevenil  puncheons  of  whisky  to  the  buyer  at  niic 
their  stations  in.stead  of  at  th(>  customs  warehouse.  t(;  wliii 
thoy  had  been  consigned.  Tt  was  held  thnt  the  dctendiiii 
were  not  liable;  tho  ctmtraet  for  deliver}'  being  made  ImIwh 
the  earner  and  tho  consignee,  the  consignor  being  the  nsf, 
for  tho  consignee  to  make  it,  which  entitled  the  couxipie*' 
take  deliver}'  eith«'r  at  the  place  indicated  at  the  time  nt  tl 
departurt;  of  the  goo<ls,  or  at  any  other  place  at  which  I 
afterwards  pref«»rred  to  receive  the  good.s. 

lint  where  tho  gfK)d.».  liavo  arrived  at  their  journey's  hh 
tho  carrier  is  bound  to  deliver  them  on  paynuMit  of  lii<  cliiirce' 


(n)   f.i„„l<„.  „„'l  North  fy,'l>,„  III/.  ('«.  V.   ll,i>lM.:i\   I..  .1.  Hx   '>■:  :  '  Hi!' 
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(h)  r„rh  IH4ilUnt*  ('«.  v.  (licit  Si.Hiliir„  fli/.  '■...,  I..  R.  7  K.  A;  I   A]f-^''»- 
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'"  '•'■''"■»    t''^'  possession     In.hl  ,..,'.    '  '"  ""■'■'"'■•  '•"•  ••"•••••Iv 

-'-""•tor  „f  a  ..arrior,  f.    T  j     ^   .  "";"    ''"'•'""    '»    «'"' 

-'>'-nly  as  .a.L,rL!:   !r  ^'^ '"■'' '^'^"  ""-^^^^^^ 
"»'  ••=''^.  ^^'I'etl.er  this  .h,.,,,  '    1  uU      r        ''""^  "J^^"'"'"  f''"'" 

'--..-  ho  had  ,.o,,orn.od  his    Ini-f^f '"""'"•  '"■'"-'»•'  '- 

'hani.f.-r  when  mjuir..,!.  '        "''^  '"  ^his  vanV.l 

The  li'iiiisiiiia  is  (l<>f.,i'    *      i 

I  •tml  „,■  oon«t,wtivc  nol"«\l  "' r  "'f  '^""''"  ™""'  •"  "'« 
'■Ver,,  right,  have  !,«.„  T™,  f  I'T"      "■''""•  ""-  "">'"•" 

I-  "...  make  .„y  ..ifec  J  Xt  r,'"'''";''-     ■^""  '' 

l.*d  to  hi,  „„ig„„,   '  wTon  T''"™'''' ''""'■■'''" '•'"•0 
-r,   hi,    j^^    ,o„„,t  ';■■'•  """  ■■»  »  •"''■ 

Kv.,.  or  their  a^ent,.     Atone  ,  me  .7*"""  "'  "  ''""''".pt 

•Ming  th«  ,hi,„,  h.„ra„7t/';°ir''""*"''''"''™ 

l«*.  depe„,le.I  entirelv  „„ 'the  1     T         ""■"«"'■'"'•  »''««« 
'.-'.akog„od,«,h,:;^f;J;"^;"^^^      ^-l."  not  i„ 
fn<\  for:  b„t  ,ho  la»„,T„,  ,  '.""'""•''"'l.'nn.inot 
h  h)-  tho«,  who  ,„e„i'„e.    it,  ■'""'  '"  '»  »"  ««"'"!. 

'«■  '•  I  «na  that  Jl    :,S'  ',"  ■;'■;■"".  '■■  '■•"'•'(.) 
"1"  has  al,„go,her  eea,e ,  "     '°.  '"'' '  """  "'«"«''  - 


(n)  /■;/>;.  .     t! 


trader,  yof  fhat  ), 


IS 


{/')  Di 


'"•'.  ••'•  T.  Ti.  ^(i|. 


('■)  .9«Yi//  V    / 


'""  *•  '■""«.  •'  n.  &  M. 


'"''.  <  H.  A  I'. 
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"  \vniolious<>  routinucs  open  for  \ho  jnirpow^  of  roi«i\ii 
"  i;oo(lf>,  nnd  that  the  iis«im«ws  hnvo  n  right  to  take  poMHr-sj 
"  of  ovirvthin^  that  may  «'nin«'  into  th«ir  handM,  witlwni?  |.;, 
»'  tnj?  n  Hingh'  iarthiiiR.  ...  No  doiiht,  thnoforo,  t..i  i 
"  imrpoHO  of  rooi'iving  g<»mls,  the  aHrtigtioos  Htaiul  in  lh«  |.|;i 
"  of  tho  hunkrupt."  It  may  thorofon^  ho  Htatod,  that  a  thi 
party  acquiring  proiM'rty  in  tho  goodK  fj-om  tho  on^'ii 
imvor,  hn«  rightw  an  oxtonsivo  an  tho  original  buyer.  11 
whoro  hy  agroomont  k'twoon  tho  <arrior  and  tho  Imy 
or  hy  aot  of  hxw,  wMUothing  is  to  intorvono  hoforo  tho  . mi 
it*  t(»  doUvor  tlio  go<tds,  hoyond  what  wotihl  aris<'  in 
onlinary  onse  of  oarriago,  that  is  not  to  ho  o(»nsid<i..l 
making  tho  oarrior  an  assignoo  of  tho  goods  from  the  l.iiy 
80  OM  to  make  his  poH-nossion  terminate  tho  Iraiixiliis. 

In  (tppeiihiim  v.  liiiml(it)^  in  iSd'i,  tho  g(K)ds  were  st..|,| 

by  tho  phiintiff  in  tho  handn  of  the  oarrior.     The  iil.iim 

consigncil  goods  by  tho  defendant,  a  oarrior,  to  o  bny<r  w 

owed  money  to  the  defendant  for  tlie  oarriago  of  other  <;(k. 

On  the  buyer's  insolvency  tho  plaintiff  stoppoil  tlio  pi( 

and  tenderoil  the  defendant  his  charges  in  rosiwcl  ..t  tlu 

goods,  but  the  defendant  refused  to  give  them  up  iml.s. 

was  paid  the  whole  sum  duo  to  him  from  the  buyn-.    1 

case  f«)r  tho  defence  was,  that  tho  stoppage  was  not  ^'.md. 

least  against  the  canier,  booause,  by  agroomont  with  thoe 

signoo,  tho  carrier  had  a  lien  on  the  goo<ls  for  th.'  uvin 

balance  of  his  account  against  the  insolvent  o(m8ign(f.    1/ 

Alvanley   i-ojected    some   evidence   tcndcroil   to  provo  t 

defence,  and   on  application  for  a  new  trial  tho  (  «mni 

Plens  decided  that  the  evidence  M'as  improporiy  njr.twl.  1 

that  there  should  be  no  new  trial,  Iwcauw,  though  the  ran 

might  havi'  a  lien  as  against  tho  consignee,   it  \\mV\  i 

affect  the  seller's  right  to  stop  tho  goods.     At  Nisi  Tri 

Lord  Kllonborough,  in  S»,ilh  v.  (.oss  (/,),  in  lS(t8,  ajipim 

of   this   decision   nnd   extended   it.     There   tho  seller  m 

gootls  by  the  buyer's  direction  to  a  caiTior  to  bo  t'nrwardi 


(ir)   Opifiihi^i'  V.  Rrnturl,  :«  H.  &  P.  I-'. 
(/.)  SniHh  V.  <loM,  1  t'nmp.  2Sl 
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lH.v..r  l,.ul,  ,.r..vin„slv  to  f|,..  „to,,pn.,.    ,„.....  !'" 

Th(«  .■arricr.  if   is  ol.vious,  was  not   tl...  I... 

f-.rwani, though  I.  ,...,, « ^,,.,,, ,    „^ ,  -;;  =;«-t  to 

ma.l.-  ]m  ,,o,so.s.,o„  ,„.,n.  vaI„„I,I..  ,..  I.i  „    i,„,  .,    '^        ""' 

An..  f.n.  t,.o  ,K.on.i:;  nan! ; ;  :^:;;:r:;;;:;  ^^^ 

.......  not  t..  alter  tho  chara.t.r  ..f  tl  .'.;;'""""•  " 

iMM.r..ai.,o  that  a  s.i... ,,,.;,;;:;:;  \;':;^^^^^^^^^ 

t.on  a«a,nst    tl.o   buy..,-,    .vouM    1„   ,,,,,,    ,,   ,,„„.,''" 

;: "'  '"^  ^ ;— '^  -^Kosto.i  hv  (, ,r  • 


"""■"'"  ";■""'''"■':■  '■", """-'"'  ■■'»  '■•  ■■■■■—' ""',  w„„  ,/„. 

'"■"""'  ™n  have  nnv  riifl,,  ,„  ,„|(„  „„.„„,•,        '  ''" 

(a)  f^/iAj-i/ij  V.  nn»»rl,  H  l(.  ,v  P.  .|:>. 
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ronditions  are  fulfilled,  or  are  waived  by  the  seller.  Th' 
is  a  good  deal  (»i  diffieulty  at  times,  in  determining  wlietl 
the  conditions  wliieh  the  seller  has  i-ndeavoured  t(»  ma 
eonditions  precedent  to  the  delivery  of  the  possession,  av 
are  not  binding  on  the  buyer.  On  this  subject  sometlii 
has  been  already  said(rt).  lUit  when  the  eonditions  are  bii 
ing,  the  ease  is  not  one  of  stoppage  in  Inmsitii,  but  rathe 
case  in  which  the  peculiar  circumstances  have  prevented  t 
tniiisitii>i  ever  commencing,  as  the  carrier,  instead  of  being 
agent  to  forward  from  the  seller  to  the  buyer,  has  agreed 
be  an  agent  to  keep  possession  for  the  seller,  till  the  con 
tions  are  fulfilled.  The  right  of  stoppage  in  tninsitu  i- 
right  to  interfere  and  prevent  the  buyer  from  taking  acti 
possession,  which  he  Avould  otherwise  have  a  right  to  tal 
and  to  undo  the  effect  of  an  unconditional  delivery  to 
agent  to  forward.  This  power  does  not  exist,  except  in  1 
case  of  insolvency. 

In  WiiJlni  V.  Monhiouwniih),  in  1803,  the  eonsignr 
agent  Montgomery  obtained  possession  of  the  goods,  a 
refused  to  deliver  them  to  the  consignee,  Walley,  uidess 
would  pay  the  price  in  cash.  Lord  Ellenborough,  at  • 
trial,  thought  that  the  consignment  was,  from  the  first,  a 
ditional,  and  nonsuited  the  plaintiff,  but  on  its  beiii  ■  slio 
that  the  consignment  was  not  conditional,  the  nonsuit  was 
aside.  Walley  w^as  not  insolvent ;  if  he  had  been,  this  wo 
have  been  a  good  stoppage  in  tmuHitti,  and  he  would  hi 
had  no  cause  of  action. 

In  the  case  of  The  Conxfnntia  (f),  in  1807,  in  which  L 
Stowell  had  to  decide  on  the  effect  of  an  attempted  rcvcndi 
tion  under  the  old  law  of  France,  where  the  seller  had  ae 
under  a  mistake  as  to  the  insolvency  of  the  "onsi^nee, 
decided  that  it  was  a  nullity,  inasmuch  as  th3  insolv(nuy 
not  ensue;  but  that  if  the  buyer  had  become  insolv 
it  would  have  been  good.  The  law  of  revendioatimi  \ 
analogous   to    the    law  of   stoppage    in   tmnaiiu,  and  h 


{ft)  Ante,  p.  i;J2. 

{h)  Wnlley  v.  Mnutnomtri/,  3  East,  .>H,),  ante,  p.  l')». 

(cj  Tlif  ('oi,sfaHtia{nfnri<k»nn),fiEoh.  321. 
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Stowell,  iu  ln«juclg.nont,,iuote.l  the  earlier  editious  of  Vl.l.  u 
ou  fehipinng,  and  stated  the  general  Eii.Wi.h  V  V 

'"  "•""■^'>"  as  bearii.g  on  thf  m/.  "  t  7  "*  '^"I'l^"^^ 
the  later  editions  of  ti^Vot  SeL  t  '"^^"•'^"'  ^" 
^towell,as  an  illustration  trth^E^lt^'^r  '"^' 
doubt  no^v  of  the  proposition  in  vMeh  tL  ^^''' '' '''' 
authorities  coneurred  that  '>tho  .      ,         *''"  «^"""* 

"di.inet  that  the  seU^^ts  ^"^^^^^  ^^^  ^^ 
'•".ent,  except  in  case  of  insolvene  '^  it  f  T^-""* 
tlH'iv  is  no  direct  authority  for  ho  .  ''  v  T"'  ^^^""-'^ 
Imprecisely  the  same  i^l  ^  J  7 "^"'""'/'f  ^^'^'  '''- 
that  of  one  by  sea  ''  '™"'"  '">'  ^""^^  "«  i" 

fo'XLi^ent:;^^^^ 

Ti„,  i      I.  "^^"I'l  II  Jio  nas  heeonie  insolvent  ^z/l 

lucre  must,  of  course    in   .,11  .  .        i  "looivtut  [n). 

thecousurneeAV'i-^vofMw-,!  4i  i    ,    ^1""^  "^^t,  at  the  time 


SSwTl:::,^-'^;'^*^-"^- 


^^t..gliabi]itie;™:e:;itl:\;^K:"  'jr""**'^°  it«  assets  and 


e.^istiiig 


'« ;-lvent.  «„id  WZ  l':rnt  ;;lu"-'  '^; --t.n,  liabilities  A  ullu 
o'J-nary  course,  as  person  ca.'^-in"  on  t  'LV"  ,f  "^  *"  '"'-^'  ^'^  ^'^'^  >»  ^he 
.W,//„.r„.,;i,,  j^  j/^^        '«]'!';  -y;^  J-  <^h.  .521;  !,  K,,.   ,.«;    and  V".e ,  v 

j  ■'«7«<"'«,  15  L.  J.  Ch.  170;  1  ri  L.'^To     ;""",>;""'  -'^''"  '-^'"-  /'"/"^^n„/ 

i  1,  :  J    1<«;  A>  ,,„,,,  ,.„;..,„;„    Mont*  A*  '/"  '■'■  {/"""•'  ^'^*'^"'^'-  *'^^'  '■-.  •» 

'■i«l  (1W5)  29  C.  i),  j^^"'^'-  M°nt.  &  McAr.  5;  .V,>.,<  v.re.rey,  o4  L.  J.  Ch 
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In  ScJtotsiiKins  V.  Laucdshire  imd  YorLshirf  Unilntiii  ('< 
in  LSO-j,  liomilly,  M.  11.,  said :  **  It  is  suttiiieiit  I'ui 
'*  purpose  of  stoppage  In  Iraiisitii  to  show  that  the  V( 
"  was  in  such  circumstances  aa  not  to  be  able  to  nif( 
"  engagements." 


T}ie  stopiiaiji'  in  transitu  must,  to  he  cjicrtual,  /«■  on  hih< 
the  silhr,  icitit  «in  intention  to    lurnise   this  pon-cr, 
liijht  and  inJqnndintlii  of  the  bnijer's  assent. 

Even  if  the  seller's  agent  take  actual  possession  n 
goods,  that  is  not  necessarily  a  stoppage  in  transitu,  uiil 
bo  done  with  that  intent.  This  was  decided  by  the  1\ 
liench  in  lSU-3,  in  Siiikin  v.  HV«//(/y),  ui  which  one  avIk 
maintained  to  be  the  seller's  agent,  took  possession  (it 
goods  by  consent  of  the  bankrupt,  in  trust,  to  sell  them 
apply  the  proceeds  to  take  up  the  bills  drawn  against  the  g 
The  Court  held,  that  .even  if  he  had  been  the  seller'.s ; 
that  was  no  stoppage.  But  a  stoppage  of  the  goods 
with  intent  to  stop  thera,  by  a  right  paramount  to  that  o 
buyer,  is  not  invalidated  by  being  with  the  consent 
approval  of  the  buyer,  or  even  by  being  originated  by 
In  Mills  V.  J  lull  (e),  in  1801,  the  Court  of  Common  J 
held,  that  where  a  buyer  wrote  to  the  seller  to  say  Ik 
insolvent,  and  told  him  where  the  goods  Avcre,  in  i 
that  he  might  stop  them,  the  consequent  stoppage  uu? 
invalid. 

At  one  time  it  seems  to  have  been  supposed  that  in  ( 
to  make  a  good  stoppage  in  transitu,  there  must  have 
an  actual  taking  possession  of  the  goods  by  the  seller  u: 
agent,  but  it  is  now  clearly  settled,  that  the  seller's  ri 
are  complete  on  giving  the  person  who  has  the  possessii 
the  goods  notice  of  the  seller's  claim  to  stop  the  goods, 
time  when  he  can  obey  it,  although  there  is  neither  an  a( 


(o)  HchvltiMtiis  V.  Lumi.  uinl  Yvrhn.  liy.  ('u.,  L.  E.  1  Eq.  at  p.  •)•)<•■ 
(6)  tiiffhiii  V.  U'lai/,  a  East,  371. 
(c)  MiiU  V.  Hall,  2  B,  &  P.  467. 
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tMk.n-  of  possession  by  the  i>orson  ston„i„.,  ,,. 

such  i'.u  ussout  on  the  nnt  <.f  tu    i    , ,    i'^"""  <'"'  A'oods,  ,K,r 

Section  4(i  (1  )of  the  Sale  of  Goods  A.-t ,...     •  i      . 
"  ""paid  «elle.  n.ay  exercise  h^ H<:I  ^J^"  ^^'^^^  ^^"^^^ 
"  ^^«-  V  ^"king  actual  possession!.'  th      Z^Z  i"  '•'"•'" 
"  uotioe  of  his  claim  to  the  r-n-ri..         I      "^i        '    '  ^>'  -''■'"^' 

".«hunofa«„„d„i,l;;,"""7  d^'l'ver  them  .ill  h„  «, 
H,I  that  after  tlnl  assl,,'  ,i  ,  ^""^  "'  '''""°""'  l'l™» 

li-I,  decided,  .l,atade,„a  u  .  bet  if  J  ,:""„"'  ^'"f» 
«ter  of  ,he  *ip  i„  ,vl,ieh  „,„  ,,„„"..  1  !  "'"': "'  "'" 
«.  a„a,„,t  ,1,0  a«»ig„oes  of  ,l,e  "b„  t.  ;  ,;■  "t  "f"'''^" 
delm.iT  from  the  master  ohtained  u 

;w;,»wer.  at  M:i:;;';o"h:2:.::v;^'er'»' 

iNotue  Avas   "-ivon    1«-   fi.         n  "^"*t.ieu   in   London. 

Manchester,  to  "op    he  "d      7   ''  •''"''"•'^^'   ^-"-   "^ 

---thj^oad,  :nd  ;^  ti:  r^'^T ')'  r'' 

-Id  not  have  delivered  the  n  to  ^  bu  t  ^T  'T'' 
the  notice  to  thcii-  hous,.  in  T  ,  ^  -^I^cy forMarded 
of  tin.0,  but,  b     some  T       ,         f "'  '^  '''''"''^  "^  P^^^ty 

"ght.  and    th      ho    :ni^:    TnT  •  "r^^'^^    ^^^^'    -"-'« 
assignees  of  the  bankr  u  M  T   *''"'""   ''-'''''^    ^he 

goodsO/).  *     ^^■'''  ''^'  ''^""''^  ''  i-'^tm-n  the 


'','  ';'"^- '-■"«'%,  7  Taunt,  iw 
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Section  40  (1 )  of  the  Sale  of  Goods  Act  in  dealing  wit! 
subject  of  notice  provides  that  : — "  Such  notice  nmy  be  ; 
"  either  to  the  person  in  actual  possession  of  the  goods  or  t 
"  principal.  In  the  latter  case  the  notice,  to  be  effectual, 
"be  given  at  such  time  and  under  such  circumstances  tha 
"  principal,  by  the  exercise  of  reasonable  diligence,  may 
"  miinicate  it  to  his  servant  or  agent  in  time  to  prcvi 
"  delivciy  to  the  buyer." 

In  1842,  in  Whitehead  v.  AiuUrsoii  (a),  an  uusucct 
attempt  was  made  to  give  to  a  notice  given  to  the  iii 
carrier,  the  effect  of  stopping  the  goods  in  Irunsitn,  th 
given  at  a  time  when  he  could  not  obey  it.  In  that  ciisi 
goods  were  at  sea  consigned  to  Fleetwood,  in  Lau(a> 
Avhen  notice  was  given  to  the  shipowner,  then  residoii 
Montrose,  to  stoj)  the  goods.  lie  endeavoured  to  do  su 
the  assignees  of  the  bankrupt  won  the  race,  and  reaclioc 
vessel  first ;  it  was  contended,  on  the  authority  of  /,/ 
Cow  1 1' 11  (h),  that  the  notice  given  to  the  principal  w 
sufficient  stoppagi  The  judgment  of  the  Court  oii 
point  was  as  follows : — ""VVe  think  it  was  not ;  but  to  i 
''a  notice  effective  as  a  stoppage  in  tro.ii>iitii,  it  uiua^ 
"given  to  the  person  Avho  has  the  immediate  custody  ut 
"  goods  ;  or  if  given  to  the  principal,  whose  servant  lias 
"custody,  it  must  be  given  as  it  was  in  the  case  of  ].< 
^^  Coivleii  (h)^  at  such  a  time,  and  under  such  circuiiistai 
"  that  the  principal,  by  the  exercise  of  reasonable  dilifrc 
"  may  communicate  it  to  his  servant  in  time  to  prc^  cut 
"delivery  to  the  consignee;  and  to  hold  that  a  notice  to 
"  principal  at  a  distance  is  sufficient  to  revest  the  prup 
"in  the  unpaid  vendor,  and  render  the  principal  liubL 
"  trover,  for  a  subsequent  delivery  by  his  servants  to 
"  vendee,  when  it  was  impossible  from  the  distance  and  \ 
"of  means  of  communication,  to  prevent  that  deliv 
"would  bo  the  height  of  injustice.  The  only  duty  that 
"be  imposed  on  the  absent  principal,  is  to  use  icasoii 


(o)   Whitthttul  V.  Awlernoii,  9  M.  &  W.  518. 
(/()  Lilt  V.  Cuiclty,  7  Tuuut,  169. 
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'diligence  to  prevent  the  delivery  and  in  m 
"such  diligence  was  used  "(a).  ^he  present  case 

It  has   been  pointed  ouf  i"i,  «„,  •      • 
the  t,™  methc^f  of  !t„r„J  ,     7°"","  °°  ^"'"W.  that 
e.ha„8(ive,  kut  should  bnT  T'''''  »'•"  P"'«'%  "ot 

•'notice  of  stoppage  ///.'r  ^T^'^^'^—'^When 

'■carrier,  or  other  bailee  or  eustodTr "    ^  ""'"  '°  "'" 

■■goo<i»,  he  must  re-delivJ...  .      "'  P"™""™-  "!  the 

'•direction,  oJ,  the  Jle       Th     *'°*  *"'  "■•  """"'^"'g  to  the 
'■m„.t  be  borne  by  tte  ^elj"       """"^^  "'  '""'  ^-'''""■y 


:>  rciiscmaiili' 


The  enactments  coramonlv  called  fb„  p., , 
e-  83,  C  Geo.  4,  c.  94    ',  kR  ?■  !    ™  „     '™  '^'"''  <  Geo.  4, 

'524  .53  Vict.  .  46  'a^d  tL  «•■,"  f  i'"  '^  "  ^'«'-  «•  39 
I  IS  4  19  Viet.  c.  3  a"d  h!  ^  f„^""S  ^"'  »'  1855 
ce»ely  enlarged  a^daltell'  """"^  ^"''  l*''^'  ™- 
hclders  ef  bilh  o,  MnfMv  T""^  """'"'■-"  "P"" 
.*d  docnmenta  of  1^7*'      ""^  °"'™'  ■"<•  ^'h-t  ma/be 

-straitr:fttfer  ^^r*--"  ■  •  • 

"•"Slerred  to  any  p™   '  ,      ^  '  '"'^  '"'""y 

had  that  ,«*n  tJnsC  L  ^^'"'  " '""'"'  °'  ""•  «"*' 
'tke  d^Lnt  in  g^d  faal  andT'TiT™  "''°'»i- 
'Acn,  if  such  last-Lntion  d  .  °f  T      "f'"  ™"*ati„n, 

(«)  See  also  a/i^e,  p,  ;J92. 
(*)  -tth  ed.,  p.  910. ' 
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*'  seller's  right  of  lion  or  retoutiou  or  stoppagi.'  in  tnmsii 
"  only  be  exercised  subject  to  the  lights  of  the  trau^sf 
This  section  practically  ri-produces  section  10  of  the  F 
Act,  1889  (see  post,  page  447),  by  which  all  documents  ( 
were  put  ou  the  same  footing  as  bills  of  lading.  This  si 
will  be  examined  in  greater  detail  at  a  later  stage  ;  f( 
present,  it  will  be  assumed  that  the  statutes  make  no  i 
ence,  and  the  inquiry  will  be  as  to  the  effect  of 
documents  at  common  law. 

"  Much  confusion,"  said  Lord  Ellenborough,  in  War 


iX   <i 


Coxe  (a),  "  has  arisen  from  similitudinary  reasonin 
"  subject."  This  curious  phrase  seems  exactly  to  v: 
the  fact.  Bills  of  hiding  have  been  likened  Ui  bi 
exchange,  and  delivery  orders  and  dock  Avaniints  havt 
likened  to  bills  of  lading,  and  the  law  applicable  to  air 
class  of  such  documents,  has  been  supposed  to  extci 
analogy  to  the  others,  which  is  the  case  only  where  tin 
tinctions  between  these  different  kinds  of  documents  ar 
material ;  and  the  effect  of  the  assignment  of  an  inter 
the  goods,  which  may  accompany  the  assignment  of  th 
of  lading,  has  not  always  been  distinguished  from  the 
of  the  assignment  of  the  bill  of  lading  itself. 

First,  it  is  to  be  observed,  the  buyer  who  has  not  obt 
possession  of  the  goods,  may,  as  soon  as  the  sale  is  com 
transfer  his  rights  in  the  goods,  Avhether  there  exists  a  1 
lading  or  not.  But  Avhen  no  document  of  title  exists,  li 
transfer  no  right  greater  than  that  which  belongs  to  hii 
As  has  been  already  shown,  the  buyer  has,  from  the  iiii 
the  sale  is  complete,  the  general  right  of  property,  subji 
the  seller's  rights,  and  he  may  exercise  every  right  of  pro 
consistent  with  the  seller's  rights.  He  may  sell  the  j; 
subject  to  the  first  seller's  rights,  and  if  he  docs  so 
property  is  transferred  to  the  second  buyer,  by  the  s( 
sale,  without  any  delivery  of  possession. 

But  though  the  second  buyer  acquires  by  his  sale  the 
property  in  the  goods,  and  every  right  which  his  immt 


{ft)   U'ariiKj  V.  Coxe,  I  L'amp.  'M'J. 
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bari,'aii.(.r  had  in  the  .'oods    v,,t  /Jf  h.       i 

property  subject  to  the  su.ue  re.strittiun.  H    .  V-    "  ^''^'''  ^''^" 
seller  held  it  under.  ^•^trictious  that  hw  i,u,„ediute 

In  Ih'zon  v.  l'<//(',s  (ii\  in  iw>o  n- 

The  K-mg-»  Jfcueh   ,|„.ij,„|    ,,„,"""'  >"""^^  ■usolvfut. 

uf  tl,t.  g»a,I,,  for  ),„  !,„,,  ;  /'  """•■''.  '"  k"l'  lh.t  ,,„rt 
('.Ji»nl  ImiJ  a  right  ,„  ,,,,,"  I'""''*""'  "f  tl,.,,,  wlul,, 
«'.-bu.ve,.  had  a  ri,.  ,     ,     nr""','""  "'"'  -^  "^  ""• 

.(.he  i„«„v„„„,.  ™ai„.dt,,  ;:«::;■  ;'"^'''''  "-'in- 

«ght  t„  tato  p„»»c,»i„„  „,  ,|,.f        ,        ■,     '■  """  '  ■""■"■'I'- 

MH  ho  wa,  ^Ivent.'vct  tk"'  d     „       ,     ",''  '"''■  1""''  I""' 
.igh.  .aoK  extensive  than  1  /,,,"''    ""■■"'''>■  ""l""-  -,• 

fonunou  Plea.,  that  the  Jeller'  iu  "''■'  ^'''''^;'^''''  '^^'  "^^ 
a  subsale  and  payment,  but  there  fh  d  7'',""'  ^''^'"^'^''^  ^>' 
shipowner  and  who  had  .M'ven  a  l.  .  '"  '  ^''^''  ^^'"^  ^''^' 
plaintiff)  was  aetingeonC  to  r^  ""  g<-l«  to  the 

-V-'  it  may,  ^orha.^ L^^    ^^^X' '^^^^ 
was  the  ground  of  the  deeision.  ^'^  ^'"•^uni.stance 

liad"enrthep,ut}Ll!i-'F!!l  ^*^^'^'.^^'  '^^'"^^••^  Abbot  .nd  Co 
--""■iveialfrj;:^^^^^^^  The 

'l"l  n<'t  obtain  possession.     Fox  Z  .^^'"  ^^'"'"titf'  ^vJlo 

defendants,  who  were  a.^^  ts  of  Ahh  r^'/r'"*'"^'  ""'^  ^he 
^'i^  brought  trover,    a^"  lIkm'' l'"' ^"•' ^^'^  the  wine. 

Abbot  and  Co.  still  hadThetht^T'''  '"^^^"'  ^'^«t 

--.thatthered^:;:t.;;:i:— ^^^^^^^^ 

E  £  2 


m 


■i  f  fzS 


I 


420 


HTOPPAfJK   IN  TRANSITU. 


bill  of  lading,  but  that  could  not  prevent  the  property 
trausferrc'd  from  Fox  to  Nix  by  the  subsalc :  see  }\ut] 
(Jiles  (a). 

In  Akenuan  v.  Hinnplnrii  (/<),  in  1823,  tlic  Common 
dccidt'd  that  a  sale  by  the  buyer,  accompanied  by  a  d(>l 
of  the  shipping  note,  did  not  put  an  end  to  the  seller's  i 
to  stop  in  transitu. 

These  authorities  are  sufficient  to  overrule  what  seci 
have  been  the  opinion  of  BuUer,  J.,  expressed  in  his 
broted  argument  in  Lickbanoic  v.  Masoti  (r),  in  1793,  ii 
House  of  Lords,  in  which  he  contends  that  "  good; 
"  never  be  stopped  in  transitu  after  they  have  been  sole 
"  paid  for,  or  money  advanced  upon  them  hand  ji<li; 
"without  notice"  ;  indeed,  that  opinion  seems  to  have 
overruled  in  that  case,  and  has  never  since  been  acted  i 
It  may  therefore  be  asserted,  that  a  mere  re-sale  by  the  1 
does  not  divest  the  seller's  rights  M'hen  there  is  no  assign 
of  a  bill  of  lading.  And  a  pledge  of  the  goods  caaiiot 
more  effect  than  a  sale  of  them,  even  if  a  pledge  of  •; 
unaccompanied  by  something  equivalent  to  a  deliver 
possession,  passes  any  legal  property  in  them,  w]ii( 
somewhat  doubtful  {d). 

It  is  clear,  also,  that  the  buyer,  if  he  has  the  rig) 
possession,  may  give  a  third  peraon  authority  to  take  i»o 
sioD  of  the  goods  without  conferring  on  him  any  rigl 
property  whatever  in  them.  If  the  carrier,  or  other  Ik 
of  the  goods,  delivers  them  to  such  a  person,  it  is  a  deli 
to  the  buyer  whose  agent  that  person  is,  and  such  a  deli 
is  for  every  purpose  the  same  as  a  delivery  to  the  buyer  ] 
self.  If  the  carrier  refuses  to  deliver  the  goods  to  the  ;i{i 
it  is  in  general  the  same  thing  (if  there  be  due  notice  t»f 
authority)  as  if  he  had  refused  to  deliver  them  to  the  bi 
himself,  and  if  the  refusal  be  not  justifiable,  the  buyer 


mf. 


(o)  Nathan  V.  Gik«,  b  Tauut.  358. 
(//)  Akerwan  v.  Humphrei/,  cited  4  Uing,  522. 
(()  Li'kbarrotr  v.  Maaoi),  6  East,  21,  ii.  Si. 

('/)  tut  Bee  the  judgmeut  of  Willes,  J.,  in  Meyentein  v.  Barbti;  30  L.  J. 
57  ;  L.  E.  2  C.  P.  52. 
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I...  no  righ,  o,  prop..,/:  ^z:i:t  ;::,':""'■,  "■• 

riiuiiitiiin  iw  action  in  lii,  „„,,  „,„     ,  ''     '  ' '""'  '■"' 

fc  right  of  po,^^io,  Tf:zT:n:T-'"'r^  ''"'"■  "• 

Ii,  thi«  rM,,ect,  „,,o  ,v|,o  uJ«      >  '^"'"■''"'''  "'"  ^"y>-- 

I««ession,  such  M  belong.,?     IT-     ■  '"'"'"'"J'  "'"' 

«.o..  though  dofrai Ti ,  :ii"i„"rr""^'  "'■"^'■'  '■•-■ 

...ion  for  „„j.,hi„g  a„„;  i„\:::™t  „  yr  """•","" 

after  he  ha.  acquirwl  thou,  """-■"""'  »'  'hoae  ngl.i, 

...  .ho  goods/the  quo,  i      ari'Tat'di"  °""'™'t  "'  '"'" 
.•xi».ouooof,uohd^„me„l,S'  °™  '"'*'  ""^ 

.^f ;!':«;' rX"or2oi:L:"  r;"  i  '^ - 

.i»»oa  in  the  LlfolTaX  The  ^  '/ tn-  "  "'"^-  ""  •"«"■ 
an  undertaking  to  deliiw  K„        .    .      ,  "'''"*'  "  »"n>cliii'M 

F-n,  -vhieh  is  apparent u"  tif ^1  ,IT'  'T  """""^  ""^ 
-.n,ignee  by  a„Z.  „,■  ai.ig^,rb:,  i„'l  f  i°"''  »'7,*""""' 
contains  the  wonl  assigns  """''  '"'■"'»  '* 

.  J^irrrel;^::,'':  tT ," """"  "»■■'-«'■  '■«'-" 

pnnoipals  if  th^he  „l!,'sC  "'  ™  '',"''*  "'  ""•"■ 
bcl»e™  th.  master  !f  ^t    ■'•  ."'  *'"""■'■''">•  »P«'kiug, 

<fe  *ip„™e,rr  th  z  z  :„rr "' ""  '^™""'^ 

'k'PIH..-  of  me  goo,,,  „„  ,he  bXlf  „  H  '^™""  """"■''  "' 
'""«  of  shipment  was  hi,  ™.-  f  "  '"'■'^"  "'"•' '"  "'" 
rtiehitisLeTdtLMt    v""'""'  °"  "'"  '■»'-■■  1«"'.  % 

The  «»ig„„,ent  ^tL  UI  t  ''.""'T  °'  ''"'■8°- 
-1  the  Jster,  h,  deW  ,!  the'"''    r'f',™  "'"'  '"■'^'■"' 

«-.-b,4singTde;i:r:/,Vh;;;;.;;f,;;:^: 
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tho  contrnot ;  but  prior  to  tho  Bills  df  Liidinj;  Act  of  I8i 
tilt'  aHHigno(>  of  tho  1)ill  of  hiding  wuh  not  ina<h;  a  party  t 
contnict  with  the  nmstor,  nor  coultl  he,  ns  uwHigii»H',  niai 
in  liiti  own  nunit>  any  lu-tioii  on  the  contract  contained  ii 
bill  of  lading.  In  this  n'spoct,  the  aHsignnicnt  of  a  \> 
lading  diffen-d  greatly  from  that  of  a  bill  of  oxchaiii: 
tho  indorst'o  of  a  bill  of  exchange  i.s  by  the  law  nicr 
entitled  to  sue  the  previous  parties  to  tho  bill  in  lii> 
name,  and  is  by  the  indorsement  rendered  a  party  t^ 
contract,  though  not  one  originally ;  but  the  contra<t 
tained  in  a  bill  of  lading  is  a  chose  in  action,  and  tlici 
no  means  whatsoever  by  which  any  person  could  bo  icn 
a  party  to  the  contract  contained  in  a  bill  of  lading,  wli 
not  a  party  to  it  from  its  first  inception.  Even  i 
assignee  of  the  bill  of  lading  had  acquired  tho  full  \v>ii 
equitable  property  in  the  goods,  so  that  the  damage  a 
from  the  non-delivery  was  exclusively  his,  still  he  wus 
pelled  to  bring  any  action  on  tho  contract  in  tho  uanie  ( 
original  contractor  as  his  trustee ;  for,  in  general,  contra 
not  by  tho  law  of  England  run  with  goods,  and  no  cu.sto 
ever  been  recognised  making  the  contract  contained  in 
of  lading  an  exception  ^/»). 

'i'he  law  on  this  point  was  altered  by  that  Act  (< ),  and 
"  Every  consignee  of  goods  named  in  a  bill  of  lading 
"every  indorsee  of  a  bill  of  lading  to  whom  tho  pidpo 
''the  goods  therein  mentioned  shall  pass,  upon  i 
"reason  of  such  consignment  or  indorsement,  sliall 
"transferred  to  and  vested  in  him  all  rights  of  suit,  ai 


(«)  18  &  19  Vict.  c.  3,  8.  1. 

[h)  Saryeiit  v.  Morrii,  ',i  B.  &  A.  277,  in  1820;  ThomiiAon  v.  Pdnai.i/,  1 
Ex.  320  ;  H  M.  *  W.  403,  in  ISIo  ;  //oicnr./  v.  Shfj.henl,  lit  L.  J.  C  I'. 
C.  B.  297. 

(r)  IS  &  19  Vict.  c.  3,  8.  1.  In  Short  v.  Siiiii»oii,  in  18(i0,  3j  h.  .1.  t'. 
1  C.  V.  218;  tho  consignor  indorsed  tlio  bill  of  lading  as  security  fur  an  a 
On  his  repaying  tho  advance  it  wag  reindorsed  to  him,  and  it  was  lidil  that 
thereby  reniitti  '  to  all  his  rights  under  the  original  contract.  Vm-  tho  im 
liability  for  freight,  see  Itnnlik  v.  Seirrll,  10  U.  B.  1).  303.  and  1:;  li.  15. 
10  App.  Ca.  -\  ;  o2  Ti.  J.  Q.  B.  42H ;  53  L.  J.  Q.  15.  ,599 ;  where  th.'  oiled 
indorsement  of  a  bill  of  lading  by  way  of  a  pledge  a.s  distinguisheil  fron 
was  much  considered. 


(H    I.] 


NTOPPAOE    IV    IRAVsniT. 


an 


"sjibjcct  to  the  mmv  lial,ilifi..s  in  r..s,««t  ,.f  .s,,,-!.  ko.„|s  ns  if 

::;!;:,::;;::"  »-^' 

If,  however,  th..  «o,Hl,s  wh..n  .hippo,!  aro  „ot  th.  pmn^fv 
of  tho  Hhippor,  ho  ...  K..ner«l  lu-U  in  Hhip,,i„ir  th.-n,  .  . 

forthe  o.n.  of  th.  g K     When  he  ^  :;;;:;: 

,s  frca  the  first  a  party  to  the  eontraot,  though  n,a.  e  in    1 
name  of  h,s  agent,  nml  may  maintain  an  action  np.m  it  in  1 
own  nume  as  well  as  n,  that  of  the  agent.     An.l  his  right  to 
■naintumsnch  an  action  is  „o,  affected  by  his  l„.i„,,  ,t,.Ja 
m  the  b.ll  of  lachng  as  consignee,  or  by  his  subst^pu-nt  y 
bwommg  indorsee  of  tlic  lull.  li'""i.v 

if'""'  "■  ""'■'•■■  (").  '»  1824,  ««  „„  ,uli„„  l,v  A,„le,*n 
oc  the  contract  ,„:.  MI  of  lading  against  the  ,„„-»t,.r  f  r  „"" 
dehvenng  go«<l,.  The  good,  »-ere  shippcl  by  ( »„•  „f  v,.,,,.„ 
Orr  t™n,,n,.tcd  the  l.ill  of  lading  to  in'de  Jn.  rt  fo"  Ij 
the  b,ll  of  ading  .,  not  given  in  the  ,e|.o«,  b„t  it  seem,  to 
h»>v  Slated  that  the  goods  were  shippe,!  .,,  Orr,  delivemb  e 
to  Alulcraon  or  assigns.  The  tVnit  decided,  after  exuiiinC 
t  c  correspoiidenee,  that  there  wa,  „n  e.prL  „  ^t  i^^ 
.the  goods  ,0  Anderson  at  the  time  of  shipment,  so  tTa! 
Anderson  ha.   a  irec.al  property  i„  ,h„,„  „,:  ,■„,,„  , ,; 

r     r    ";      """'*■     "^^^  "•'J"^"'™  *•'  'I"--"  taken   t",t 
though  Anderson  might  maintain  trover,  ho  w„,  „„  plr,     „ 

thec^ntract,  b„,  the  Common  Pleas  said  that  th  roC  „„ 

«ight  in  the   „ hjeetion,  as   they  considered   that   (1       h 

shipping  the  goods,  act.,1  as  agent  for  Anderson  „■, 

-.utc(.0,  transfer  the  eont^  :l:rhar.;orh:.    Z. '  ^ 

hcconract  than  that  of  appointing  the  person  „ril    " 

leceive  the  possession  of  the  goods  nnder  it,  the  eff e     „   ,|  " 

"«;«»»-t_;;^A^^  the' proper!;  il  ,i: 

(o)  Awhrsnn  v.  Clarle,  2  Bing  ''0 

[h]  See  ^.r  Parke,  li.,  in  llr,,n,',y.  Si,  4  M  &  W  -«>,   -,w 
(0  SeeSmith'sI,„w  of  Contracts  jJil^r.X    f\'     .'      "• 
of  the  agent's  contract.  ^-  ^'"'  '^^  "''"P"""  ^V  the  piiucipal 
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goods  is  a  different  matter.  There  was  at  one  tini 
extreme  difference  of  judicial  opinion  upon  the  suhjcci 
the  authorities  now  seem  to  estublisli  that  tlie  mere  a- 
ment  of  the  bill  of  lading  does  not  confer  on  the  assigiui 
legal  right  either  of  property  or  possession  in  the  good-; 
confers  upon  him  an  authority  to  receive  the  goods,  and 
authority  may,  as  a  matter  of  evidence,  go  very  far  to 
that  the  person  who  has  got  it  has  also  acquired  a  rijj; 
property  and  possession  in  the  goods ;  but  xmless  the 
such  a  bargain  as  would,  independently  of  the  assignine 
the  bill  of  lading,  give  an  interest  in  the  goods,  the  assi 
of  the  bill  acquires  no  interest  in  the  goods,  aud  conseciii 
cannot  maintain  any  action  in  his  own  name  for  any  ii 
done  to  them.  When,  however,  the  bill  of  lading  is  assi 
in  hondfide  furtherance  of  a  contract  conferring  an  inton 
the  goods  for  a  valuable  consideration,  it  has  (at  least  s 
as  regards  the  question  of  stoppage  in  transitu)  the 
effect  at  law  that  an  actual  delivery  of  the  goods  would 
had.  The  transfer  of  a  bill  of  lading  has  the  same  clfe 
defeating  the  unpaid  seller's  right  to  stop  in  transitu  a 
actual  delivery  of  the  goods  themselves  under  the 
circumstances  (a).  The  indorsement  by  a  mere  holder, 
finder,  or  a  thief,  would  transfer  no  interest. 

The  law  upon  the  subject  must  chiefly  be  taken  fron 
authorities  subsequent  to  the  great  case  of  T.idhinro 
Mason  (b),  which  commenced  in  1787,  and  which  was  se 
in  1794,  for  though  that  case  can  scarcely  be  eonsiden 
decided  at  all,  the  elaborate  arguments  on  both  si<l(^s  b 
the  Judges  make  it  the  origin  of  the  law. 

The  eases  before  it,  on  the  subject  of  bills  of  lading, 
but  few.     In  LicKharrow  v.  Mason  (h),  Mr.  Justice  Bi 

(a)  Per  Blackburn,  J.,  in  Cule  v.  North  Western  Ilaiik,  in  1875,  U  L.  J. 
237  ;  10  C.  P.  363 ;  see  also  Oiirney  v.  Dthremt,  23  L.  J.  Q.  B.  2t)o ;  ;i  E. 
634. 

(6)  Lickharrow  v.  Ma»on :  this  case  was  firstly  tried  in  the  King's  Ben 
1787,  2  T.  R.  63.  It  was  then  reversed  in  the  Exchequer  Chamber  in  li 
H.  Bl.  357.  And  the  judgment  of  the  Exchequer  Chamber  was  revtirsedi 
House  of  Lords  in  1793,  G  East,  21,  and  a  venire  ile  ;«)ro  awaxieA,  post,  p 
And  the  new  trial  in  1794  is  reported  in  5  T.  R.  683.  A  writ  of  error  was  i 
brought,  but  subsequently  abandoned. 
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™tertame<l  a  vor,-  strong  „pi„i„„  ,h„t  „,, 
of  liiamg.operat,..!  a«  a  transfer  of  an  nbs„li,(.  !„    i 
in  the  Roock,  but  the  law  now  is  that  tb/  "     •""'"''■'•'' 

of  ,.,in..  either  by  .,,  „r:,o"„  "pt  '^  rChT™'  "  ';'" 
liargain  to  t^nrfer  »n  interest  in  the  To^.^,  w  'nTT  °.  " 
an  ia,e.,t  in  the™  or  .nthority  to  aetlo^Jn  '^Tht;  « 
th.  anthonty  may  be  express  or  obtainrd  ,.nder  the  Faotrrs 
m,  for  valmble  eons.demtion,  and  W,  „■,,,  wi.hont  „      e 
to  heparty  takmg  u,  of  a  better  title,  destroys  the  „«„!  d 
seller's  right,  to  the  extent  of  that  interest  to  slo„  ,L       j 
„UW,,  as  e«ect„aUy  as  if  the  g„od:\:r:^^^^^^^^^ 

.ai:;ri^pr/"'ca7:,™  ^^pp^^ '» 

.1.     u-      '       1  •     -»^"t-  ueienaant,  who  was  master  nt 

the  sh,p,  signed  as  usual,  three  hills  of  lading.  The  flr 
signed  was  to  deliver  the  goods  to  Fairbrother,  of  his  assign 
the  other  tiro  were  to  deliver  the  o-oo,l.  t„      i  "'"Sns, 

Tlie  (ii,t  bill  of  lading  wa    sent  bfThl  '^  "'''«"'• 

iownerof  the  goods, °to  ^1:^^  Has  1 1:,'''* 
oorrespondent.     Then    Thompson    rieXL    the  1  ? 

he'Z  '"^ZT  '°-r'  '-"-^^^  «"'  °  *iing 
laving  some  ground  for  claiming  t'SS    Ht 

r  ueinei  the  cargo  aecoMing  to   the  first   l^ili     t       i- 


(«)  ( 'rt/,/«W/  V.  Balf,  1  T.  B.  2(»o. 
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"  person  named  in  that  bill  of  lading.  It  is  assignable 
"  nature ;  and  by  indorsement  the  property  is  vested 
"assignee.  It  is  now  clearly  settled  that  goods  at  sp 
"be  so  assigned.  This  doctrine  is  laid  down  in  /J 
"  MtirtJi't  {(i),  and  is  recognised  by  Lord  Mansfield  in 
V.  CcimpbrU  (h).  It  is  argued  that  the  captain  m 
"answerable  at  all  events  in  this  action,  because  he 
"the  first  bill  of  lading  to  the  order  of  Fairbrothoi 
"  indorsed  it  to  the  plaintiffs.  I  think  it  very  mate 
"  consider  who  Fairbrother  was.  lie  had  no  interest  ii 
"  goods,  and  he  was  kuoAVTi  to  all  the  parties  to  be  the 
"of  Thompson.  Then  Fairbrother  must  be  cousidt 
"Thompson  himself.  ...  As,  therefore,  this  tran 
"  is  to  be  considered  in  the  same  light  as  if  all  the  1 
"  lading  had  been  made  to  the  order  of  Thompson,  ho 
"  the  question  stand  as  between  the  plaintiffs  and  Frai 
"  Co.  ?  Both  parties  claim  under  Thompson,  but  Frai 
"  Co.  have  the  first  legal  right,  for  two  bills  of  ladin 
"  first  indorsed  to  them,  and  the  letter  which  convey 
"  other  bill  of  lading  to  Fairbrother,  apprised  him  at  th 
"  time  of  this  indorsement." 

In  Hihhert  v.  Cuiiir  (c),  in  1787,  the  plaintiff  broii 
action  on  a  policy  of  insurance  on  goods  shipped  by  hi 

In  the  course  of  the  trial,  it  appeared  that  previo 
the  making  of  the  policy,  the  plaintiff  had  indorsed  1 
of  lading  to  a  creditor,  but  it  was  not  in  evidence  uiide 
circumstances  the  uidorsemont  was  made.  BuUci-,  J, 
that  the  indorsement  of  the  bill  of  lading  prinui  j'adi 
ferred  the  whole  property,  and  therefore  that  on  this  ei 
the  plaintiff  had  no  insurable  interest.  'J'he  King's 
confirmed  this  ruling,  but  granted  a  new  trial  on  affi 
explaining  the  indorsement,  and  showing  that  it  was  c 
way  of  pledge. 

In  the  next  term  after  this  last  decision,  in  1787,  t] 


(«)  Kians  V.  Martld,  1  Ld.  Raym.  271. 
(/-I  Wii<ilf  V.  <'um}M1.  4  Bun'.  20;)1, 
(. )  Hihhtrt  V.  ( 'drier,  1  T.  B.  T45. 


ch.  r.] 


STOPPAGE    IN   TRANSITU. 


427 


"    "^''"'"1"   ?^-  ^^^"•^':"  (")  first  came  boforo  the  Court      r„ 
that  case,  Turing  and  Son  shipped  the  ffoods  bv  T      i 
and  on  account  of  Freeman.     The  mastei  of  L  \       "''^'I 
four  bills  of  I  .ding  to  order  or  as^Jn^  T  "^  ''^°'^ 

of  the  bills  in  blank  and  sen    Zml  /    '"^  '"'^''"''^  '''' 
afterwards  drew  on  ^ree:^  foX'^^^^^^^^ 
the  drafts.     Freeman  sent  the  bills  ofVdrngt  iLb "rt 
who  made  him  advances  on  the  faith  of  them.     Then  Frel' 
.nan  failed,  and  his  acceptances  were  dishonoured.     MasoT 
as  luriiig's  agent,  succeeded  in  stoppin-  the  .rond.  n«    V    i 
hanw  brought  trover  against  himrsVdoinT  Ce'^^^^ 
euaenee_      1  he  Kings  Bench,  consisting   of  Ashurst     T 

r  '\'  tb      ,     ?:•'  'V  ^"^^  i'^-eut^in  Trini^^^^^^^^^ 
1(»/,  for  the  plaintiff      Buller   T    r.„f  i,-     •    i         "^  ' 

question  even  more  o-onenl  f h«n  ,  ^^ 

"Ita  property.  .  .  .  K  has  be™  ,!id  i  T  "  *"""*'■  °* 
■;re.  ..*<!  ,hat  a  bU.  „,  lading  ^1^^  Z  tZ^: 
■•but  m  a„s»-er  fo  that,  it  is  to  be  ol«l-ve<l  that  »n  jl  '      ^' 

falrine     Thoy  botr;ut';he;''-T  ^''  ''™™™oe  in  this  • 
;.«  .Uh  ap„a.„t  authority"!      ;r*„^'™!  J"'.--^ 


f,  1  ;/.;;    t     ^'  ""II,  I  1.  H.  216,  ante,  p.  425. 

-J  lihUH  V.  (Wrte,-,  1  T.  R.  745. 

''  ;.'•"."*/•  •^^"'•'''''.  1  T.d.  ijuy,„. .:,. 

l«J  ^^  right  V.  Caw^Ae//,  4  Burr.  2(101. 
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"  of  lading  carries  credit  with  it ;  the  consignor  by 
"  doraement  gives  credit  to  the  bill  of  lading,  and 
"  faith  of  that,  money  is  advanced." 

The  defendant  brought  a  writ  of  en-or  (a),  and  the  ( 
Exchequer  Chamber,  in  1790,  reversed  this  judgment 
Loughborough  delivered  their  unanimous  judgmon 
expressly  and  pointedly  overruled  the  doctrine  of  Bui 
that  the  indorsement  of  a  bill  of  lading  of  itself  transt 
property  in  the  goods.  He  said  :  "  The  geneiiil  p 
*'  remains  with  the  shipper  of  the  goods,  until 
"  disposed  of  it,  by  some  act  sufficient  in  law  to  t 
"  property.  The  indorsement  of  the  bill  of  lading  is 
"  a  direction  of  the  delivery  of  the  goods ;  when  this  i 
"  ment  is  in  blank,  the  holder  of  the  bill  of  ladin 
"  receive  the  goods,  and  his  receipt  will  discharge  tli 
"  master ;  but  the  holder  of  the  bill,  if  it  came  ii 
"  hands  casually,  without  any  just  title,  can  acqu 
"  property  in  the  goods.  A  special  indorsement  defi 
"  person  appointed  to  receive  the  goods  ;  his  receipt  u 
"  would,  I  conceive,  be  a  sufficient  discharge  to  tli 
"  master,  and  in  this  respect,  I  hold  the  bill  to  be  assi 
"  But  what  is  it  that  the  indorsement  of  the  bill  of 
"  assigns  to  the  holder,  or  the  indorsee  ?  A  right  to 
"  the  goods,  and  to  discharge  the  shipmaster  as 
"  '^formed  his  undertaking.  .  .  .  Bills  of  lading 
ntially  from  bills  of  exchange  in  another  i 
"  Bills  of  exchange  can  only  be  used  for  the  one 
"purpose,  namely,  to  extend  credit  by  a  speedy  t 
"  of  the  debt  which  one  person  owes  to  another,  to  i 
'*  person.  Bills  of  lading  may  be  assigned  for  as 
'*  different  purposes  as  goods  may  be  delivered.  Tlu 
"  be  indorsed  by  the  true  owner  of  the  goods,  1 
"  freighter  who  acts  merely  as  his  servant ;  thoy  n 
"  indorsed  to  a  factor  to  sell  for  the  owner ;  thoy  ii 
"  indorsed  by  the  seller  of  the  goods  to  the  buyer ;  tl 
"  not  drawn  in  any  certain  fonn ;  they  sometinios  d 

(a)  Mason  v.  Lichharrmo,  1  H,  Bl.  357. 
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:*"" 7"  ^"  ""t'  "•'■P««««n  ^ho«,  account  „a  risk  tl.o 
■S««I.  are  ,h,pj«d;  ,hey  often,  capeokllj.  in  til  of    '  " 

..  w„,«t.  To  -h^r^r ,:  :/o  tcr;f ,:''^' 

"itsocms  unpossiblc  to  aDOlv  thp  .„ml      i  '"*"' 

!'^.utho«  fating  of  commereLuaw'  i-       ,       ""'  "'  "" 
I    "\«'^t'"'»ngp-   •   .   .    Ihe   conclusions   which   f()ll,.w  f.. 

"  this   rP!i<3nnin»     it   U    i       •  ""ttii    lOllOW    iroui 

mis  reasoning,  it  it  bo  lust.  aro Isf    T».„+ 

!;a.ect  the  dehvcr,  of  g„„i  Lwdl  11,  ?  latl  " 

["oxchan-e     '^L    ThTwi,^  the  induisenient  of  a  bill  of 

•:i5:^4tjtfo'r  e  ""LT':  5^    -r  >'- 

h«.ivela,v;  but  a,  there  is  no  poai.;  "a  J  Zt  '""" 
I  cu.tom  of  inei^hants  apply  to  Jlli.T'  '""'^'"''"'  "'O' 
I-  Mini.  i!M  Th.t  •.  ■  V  .  "  lustmment  as  a  l.ill  „f 
adiDg.  8id.  That  It  ,s,  therefore,  not  negotiable  as  ■,  bill 
b«t  assignable,  and  ,»s«..s  such  right,  and'io  be  er  s  ,h o 
f- person  assigniuff  had  in  if      Ti,;.  i    4.  .      ''^^'  ^^  '"« 

•by  .he  oonSdeitrotl  aetu^'d  trr;:;:"' '  T1"" 
ho<  itself  transfer  an  absolute  ownmhb  in  ,1      *"     .'  ''°"' 

■title of  p,.pert,,and  that  .hel.:tZttfX"hiro? 
l.toR,a,  .t  cannot  in  any  ease  transfer  n.ere  rth  than  ,1k 

rr:iSrX"'th:  t-"  t  ^^^^  «■"  ^-'--^  »^ 

[™«ve,.  an  absl"  ^  'I'ZT  ™  'V  »» 
hktad,„i.tingan  indotCi't  of  abli  onir''  "  "'"• 
fcousiL'uccl,  vet  wl.or«  th  '"^  propel  tj  of  the  goods 

wo4  to'tiriutL'tf  ?hrb'ii,"'rd  T-^'f  ""'" 

accompanies  a  title  nf  n  J  "'\'''"'  ^^^  the  indorsement 
"-igoor,  at°;:^  t.  X^jcf  t?,h  "  'r  '"  "'■"'  "" 
Mes,-  this  atgnment  h^I   o    f  ss    T:^  ""  ""^O 

fch%t/l:ri:at:ir'-''7-r^'*'-^^^^^^ 
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This  judgment  was  taken  by  a  writ  of  error  to  thf 

of  Lords  (a),  ami  in  1793  the  opinions  of  the  Jmlgc; 

taken.     Six  of  them— Eyre,  C.  J.,   Gould,   J.,  Ileal 

Hotham,  J.,  Penyn,  B.,  and  Thomson,  B.  -delivcr.i 

opinions  for  attirming  the  judgment  of  the  Kxchequci 

ber;  three  of  them,  Ashurst,  J.,  Grose,  J.,  and  Hull 

were  for  reversing  it.     The  only  one  of  those  opiuioii> 

has  been  presei-ved  is  that  of  BuUer,  J.  {!>)  :    he  iiia 

that  the  indorsement  of  a  bill  of  lading  does  of  itself  t 

the  legal  property,  and  further  that  the  right  of  stoj.] 

transitu  does  not  exist,  except  between  the  seller   ai 

original  buyer.     From  some  expressions  of  Eyre,  (  .  J 

subsequent  case,  in  1700,  it  may  be  collected  what  his  ( 

was.     "  And  here,"  said  he  in  Ilaillf  v.  Sniitli  (<•),  '•  i 

"  of  lading  operates  as  in  my  poor  judgment  it  oi 

"  operate  ;  it  operates  as  evidence  of  a  change  ot  pi 

"  and  as  such  I  have  no  difficulty  and  never  had  in 

'*  it  its  full   effect.     Ninety -nine   times  in  an  liundi 

"  indorsement  of  a  bill  of  lading  will  be  couclusive  c 

"  of  the  alteration  of  property,  without  ascribing  tu 

"  effect  of  a  legal  instrument,  as  a  bill  of  sale.     (  as 

"  arise  in  which  it  will  be  difficult  to  understand  th 

"  was  the  meaning  of  the  parties."     What  the  opiiiiou: 

other  five  Judges  in  Lidbanvw  v.  Mason  [d)  were  gr 

upon   must   be   collected   from   the    course    of    ^uh 

decisions,  or  remain  in  doubt.     The  llouse  of  Luiils  ( 

a  cenire  dc  novo,  as  they  were  of  opinion  that  the  lads 

sufficiently  appear  on  the  record.      The  jury  on  tl 

trial  (d),  under  the  direction  of  Lord  Kenyou,  iuuiid  a 

verdict,  in  which  in  addition  to  the  facts  before  stall 

found  that  by  the  custom  of  merchants  bills  ul  ludi 

negotiable  and  transferable,  and  that  by  such  negotiat 

property  in  the  goods  is  transferred.     The  King's  Iju 


Ml 


(a)  l.ukltarroiv  v.  Manon,  6  Eai»t,  til. 
(h)  6  East,  21,  n. 

(r)  /faille  V.  Smith,  1  B.  &  V.  oTO. 
('0  fJ'k-lmrro^'-  v.  MaM}>,  5  T.  R.  as:5. 
(e)  5  T.  E.  68a. 
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As  far  as  the  oinnioiis  of  fh.>  1„.).,^  i 

, ,%  ..„c  eight  ,i  ,„,.  io  ft„  "^Th:;:.  :r ':tr';'''' 

km  /,,/,  purchaser  „t  „„  iu,e,.<,„t  in  ■.„„!,    |  '  (1;         " 
rendered  h.»  mteivst  iudofeasible  hr  Iho  oousi,,....."!  ' 

..  mte»t  ,„  he  g„„d,,  nor  authority  f™„  the  m,l  o,v,  oM^ 
f  ™  11'™;' "'  "f ".  »">'•  ""'  (i..  ™«.  to  which  the  F  IL 

allhough  the  mdorsee   had  /,„„„    „■,/,•   .-iven    vail   f     1' 
indorsement  of  the  bill  of  lading     Lti,-  ""' 

l..dingi,  unlike  a  bill  ofelantet,,.  '  'T?'  "  '''"  "' 

*d  negotiable  at  all.     An-'Sr^^™  TT  ^,  T^'^ 

K'..iabk,lu,t  the  n,e,.  iudo«     o  '  h    hiU  „f '  'h?  " 
V  pos^SM..!,,  c^oll  as  a-aiust  a  wrong-door       If  this  ho  n 

^'t  ""^l*::""— """-'-.  ".ey  *»:  1: 


f 
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most  of  the  positions  for  which  Uuller,  J.,  conteii 
Ltckhanow  v.  Mason  (a),  were  overruled  in  that  case 
is  very  important  that  this  should  be  clearly  stated, 
very  great  ability  of  his  opinion,  and  the  promint 
in  which  it  is  reported,  cause  it  frequently  to  hi 
as  the  judgment  of  the  House  of  Lords  in  Li'dh 
Manon  (n). 

L'oxc  V.  Hiirilen  (b),  in  1803,  is  the  tirst  reported 
the  subject,  after  the  iinal  decision  of  Lickhtnrow  v.  Mi 
In  this  case  a  mere  indorsee  brought  trover  in  his  owi 
There  the  unpsiid  sellers,  lirowne  and  Co.,  indorsed 
of  lading  to  Coxe  their  agent,  for  the  purpose  of  stopj 
goods  in  transitu.     C'oxe  brought  trover  in  his  oavi 
against  a  buyer  of  the  goods  who  had  obtained  jios 
The  King's  Bench  decided  the  case  on  the  ground  1 
tnmsitus  had  terminated,  but  they  expressed  a  strong  < 
that  even  if  it  had  not,  C'oxe  coiUd  not  maintain  troV( 
own  name.     Lord  EUenborough  said :  "  No  decision  of 
"  of  law  has  ever  gone  further  than  to  say,  that  tlic 
"ment  of  a  bill  of  la*^  ng  by  the  consignees  for  a  v 
"consideration,  and  without  notice  by  the  party  takii 
"a  better  title,  passes  the  property  in  the  goods  there' 
"signed.      But  no  consideration  having   been  paid 
"  plaintiff  in  this  case  for  such  assignment,  he  took  tin 
"lading  merely  as  agent  for  Browne  and  Co.,  and  ^ 
"  any  property  in  himself  in  the  goods.     The  analogy  b 
"bills  of   lading  and  bills  of  exchange  has  becu 
"in  the  argument  beyond  all  warrant  of  authority: 
"  agree  to  the  extent  of  the  doctrine  in  the  case  of  /-/-  / 
"  V.  Mason,  that  an  indorsement  of  a  bill  of  ladiiij 
"  valuable  consideration,  and  without  notice  by  the  ii 
"  of  a  better  title,  passes  the  property." 

Li  Xetcsom  v.  Thornton  (t),  in  1805,  the  facts  were  tl 


(rt)  I.irlhirrnir  v.  Miwiit,  ante,  p.  427.     See  also  Seirell  v.  linrdiih,  in 
L.  J.  Q.  «.  428  ;   10  App.  Ca.  74  at  p.  100. 
(h)  iVre  V.  Ilar'le,,,  4  East,  211. 
(e)  yetcaom  v.  Thornton,  (j  East,  17. 
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plaintiffs  consigned  some  beef  to  C'huroh       ,^    • 
«'nt  him  an  indorsed  bill  of  ladi-  ...  k    "^  r""  ^"'^•''''  "'"^ 
lading  with  the  defendants  hvhn  hf  /       ^^  ^  ^'"'^  ^''"  '""  «f 
was  only  a  factor).  ^Jl!:'':,,TC.TrT''  ''''''' 
pledgees  obtained  the  goods,  and    hrp  "^tir      ''     '''" 
venhct  in  trover  against  them.      tL  d  f!n     T''''"^  ' 
argued  before  the  King's  Bench   that  th       f  ""*  '  '"'^"^^^ 
bill  of  lading  for  a  valuable  CO  In      /•         ^"^«^«^'»«"t  of  a 
conveys,.,  i  the  legX   "rf^^^^^^^      ^  "^^^""^  "^^*'-' 
The  King's  Bench 'refC7to  LtuTt,     ''^ '\"  ^^^^^ 
Ellenborough  said :  "IshouldlJ  /  '  '''''^''^-     ^^^^"^ 

"the  court^hich  ^e^V:  zz:^;^^:'!^^ ''-''' 

"J/<»»o;/,  as  to  the  riffht  of  n  ,.     ."^  ^^  LhUairow  v. 

"indeed,  shall  pass  the  property  uuon  T  ,       ""^  ^"'^'°S' 

"and  delivery,  where  ft  ifilS  s  T  •:'' "^"'"-* 
"same  manner  as  a  direct  delivery  of  tl  T'l''  "^  *^^ 
"vould  do  if  so  intended  CTT7     .        ^''°'^'  themselves 

'I  consider  the  i^:^:v:z:rc' ''''''''''  •  •  • 

"all  fraud,  as  giving  the  indnl!  '^'"^'  "P^^*  ^^om 

!  -andabi;  rij.t  t!  .tit^X^odrZt^  T "^^- 
'meaut  to  be  dealt  with  as  an  assifnm  nUf  th '       "'  ''  " 
"the  goods,  but  not  where  it  is  onl^        !        ^'^^P'^'^^*  ^^ 
"one  who  had  no  authoS;  to  do "  '' "T^  "  '  ^^^^^  ^y 
" In  the  ease  of  Liekbanou  l   1/  ^^^^^"^oee,  J.,  said  : 

;;^id  indeed  liken  a  bill  :nUbgn^  ''  ^  ^"^^- 

"consider  that  the  indorsement  of  fh«       "^^f  ^«»g«.  and 
V'mevty  in  the  goods  LT  °°'  ^'^  ^^^^'^^  tl^e 

"^entoHheolfcote'dr        T" '^  ^  ^^^  indorse- 
r ''"t  when  the  case  wasW     T  ^"'  ""'^''^  ^'  ^'  ^^^awn; 
'there  was  mLh  airent    'l  *'%f  ^^^'l"-  ^'^amber 
ho^ement  of  a  bm  of   adi„'        '"'  '^''  ^"  ''''^^  ^he  in- 
I'Perty,  though  ft  mit^^^^^^^^^^    ^'^  ^  ''''''''''  ^^  ^^«  P^o- 
"as  other  instrumlfs  mav  be       T^'  "  *^^^  ^""^  "'«^- 
"Property;  asinoods  b?  n  T'^'"''  '^  *^^  ^^'^^^f^r  of 
i'    y ,  as  It  goods  be  sold  by  a  merchant  abroad  to  his 
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Ucone«poudout  here,  and  the  bill  of  luding  be  Heut  t..  hi, 
«'  indom>d,  t.,  deliver  the  g.K)d«  to  the  veudee  or  his  o„l. 

-  there  the  trannfer  of  the  goods  may  be  evidenced  by  m, 
^Mndorsen.ent;  and  if  the  vendee  part  with  the  i.rniK.ty 
-the  irood.  whiUt  they  are  yet  /».  tnimitu,  mui  belu:v  1 

-  property  iii  them  i«  devested  by  the  vendor's  Btuiinn^^  tl. 
- /„  LJitu,  and  which  assignment  of  the  vendee  s  in>r^ 
'«„,av  bo  evidenced  in  like  manner  by  his  nulomn,..ut 
«« another,   then,   according    to    Lickbanow    v.    .U......    t 

"original  vendor's  right  to  stop  them  in  tnuis,t,i  woul 
''devested;    therefore,   all   that   that   case   seems   tu   lu, 
"decided,  is,  that  where  the  property  in  the  g....ds  pas.-d 

-  a  vendee,  snbject  only  to  be  devested  by  the  vemloi'  s  „, 
.^to  stop  them  in  tnmsitu,  m^^i  right  must  be  e.v.v.^nl, 
.  at  all,  before  the  vendee  has  parted  with  the  proi...,ty 
"  another  for  a  valuable  consideration,  and  bona  /i</.',  m 
"  the  indorsement  of  the  bill  of  lading,  given  him  a  ngl,t 

'  recover  them."  lui,-  .1      1 

In  the  case  of  Valtni  v.  Thompson  (a),  m  Iblb,   luwh 
Court  of  King's  Bench  agreed,  that  the  mere  ludovson. 
of  a  bill  of  lading  by   the    consignee  did  not   .Uvest 
right  to  st..p  in  transitu,  unless  it  accompanied  a   .ur.aiu 
give  an  interest  in  the  goods,  but  they  differed  a    ml.  a. 
what  was  a  sufficient  agreement  to  give  an  interest,      u  t 
ease,  the  plaintiffs  sold  to  a  Dublin  house  a  .ar^-.  ol  .. 
:; -p ped  fir  Liverpool,  sent  them  the  bills  of  ladu.,  an 
upln  them  for  the  price.     The  Dublin  house  luul  .xU 
tmnsactions  with  a  Liverpool  house,  they  drew  sev.ra  .1 
on  the  Liverpool  house  about  this  time,  and  wrnt.  tlu-. 
letter,  in  which  they  mentioned  their  havnng  d.n.  s, 
also  inclosed  them  the  indorsed  bill  of  lading  ut  the  , 
sold  them  by  the  plaintiffs,  and  requested   th.   Luhi 
house  to  insure  them  on  behalf  of  the  Dublin  hous. 
there  was  nothing  in  the  letters  showing  any  lut.-. 
appropriate  the  bill  of  lading,  specifically  a.  a  s.cui 
any  of  the  drafts.     The  Liverpool  house  made  th.  uisuu 


(a)  Patten  v.  Thompson,  5  M.  &  S.  350, 
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and  accepfed  tho  draffs      H,.f,.r«  ♦».      i  • 

,™.i. ....  D„bii,.a,...  i,ive.^  Lit;ii:;r;'  r  '■"'■^- 

'"""«'"  trover  ag„i„„  ,|,„„  f„,.  ,„  ,,„,,'" '"„   "'"  l''"|"l"|-» 
I  at  tho  time  of  ll,„  f„il,,„.   ,Z      ,  '''"'  '"""^'  "'"' 

b,.f..r,.  thf  trial  tnrno,!  the  ,,,,,  ,"         "''"'"■  "^  ''"l""™ 

.w«..,  t..„.  „..  ,„,  ihtoii'lb  ,";i;  „  i:",',t,"""""«" 

■mlorsod  to  tho  Liverpool  house  n/f  /  .  "'^'"*^'  '^''''"^ 
a,nH.„u.„t  to  give  them  a  ^^I'T''  '"^-^'-"^  ->' 
tho  «p,.itie  dn.fts,  or  for  their  gl"^  ^  «'""^;;  •""  "  f- 
hud  CMC  to  the  hands  of  the  C.  "'  ,  '*  ^"       "'^'^ 

lien,  but  there  was  no  bargl  't !  ""f  "r",'''  '"'""  ''"'^ '' 
lluuuls  nnd  he  held,  that  t£  L  ^'  '^'""'"^  ''"'"'^  ^<'  ^l'«i»- 

under  such  circuit  S'^r  1  '^''".  "^  ^"'""*''. 
h.t  J.  expressed  great  c' Jhtl  all  .^^ r  ^,  t  '^"^^• 
f  on  did  not  amount  to  a  pledge  of  the  hil  1.  ,  ,  ""'"'" 
[hought  that  the  bankruptev  of  tho  ^  ^"^''  ''"'  ^'" 

hour  of  the  aeceptancef  ^uf  a^en'd    fT  ""f  ^  ^^«- 
Kt  point   of    view,   the    case    is    :    ^^'^''^^^^      ^" 

[atthe  indorsement  ;f  a  bi^Hf  Il/r::  r^'t^' 
fa  dol.vory   of  possession;    for   if   tife  1         ^l";^-^'''^'"^ 

hvorod  to  the  Liverpool  hiuse    a     t       f  ^'"'^  ''^'^'" 

h"fe'  e.„..,  to  their  hands  thTdiar  ^'  ""  "' 

Vn  "t  an  end.  P'nmtiff  s  ease  would  have 

.b.  the  oase  of  J/omo,,  V.  (;.«W,),  i„  180,    ,,     n 

[leas  deeded  that  an  indorsement  of  a  bil  on.  "I'T 

|e  seller  to  his  acent   wifK     /  !    ^  '"^^"ig  made  by 

W  of  o„abU„S\:''tr  „7  ™'''^''  ""•'  '-  "'«  »le 
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t.)   the   strongly  cxpivH^cil  dietu   of   Lonl  Kllouborn 
Wuriu,,  V.  Coxe  {,<),  in  18(18,  in  which  the  pluintiffs 
arguo.'l  that  tlu-  inch.ii*«o  must  h(«  tiikcn  to  hav.-  tli 
..n.iK'Vty  of  tho  p.u).ls.      Lor.l   Klh-nhnrouKh  mul; 
"  (U'cidtMlly  uf  oi.inion,  that  without  vahu'  ho  han  n. 
"  case  has  gone  so  fur  as  to  deciiU'  that  a  bill  ot  h 
«' traiistVrable  like   u  bill  of  i-xchango,  aiul  that  tl 
"signature  of  the  person  entitled  to  the  delivery  of  tl 
«'/.n«(,r  taci,'  passes  the  property  in  then  to  the  ii 
"Much  confusion  has  arisen  from  siniilitudinary  rt 
'«  upon  this  subject.     There  must  be  value  upon  tlu- 
"  nient  of  a  bill  of  lading,  or  no  property  in  the  | 
*'  thereby  transferred.     The  riglit  to  st..p  the  goods  //, 
'« is  a  personal  right  of  the  seller,  and  cannot  be  thus , 
"  to  another.     In  this  ease  the  action,  if  maintauial.l 
"  should  have  been  brought,  not  in  the  name  of  tli 
"  but  the  consignor  himself."    This  opinion  was  nut  ii 
to  decide  the  case  of  Wamuj  v.  Coxf  («),  but  it  is  tin 
of  a  very  great  Judge.     It  is  now  expressly  pr..\ 
section  38  (2)  of  the  Sale  of  CJoods  Act,  howev»f, 
term  "  seller"  imdudes  an  agent  of  the  seller  to  w 
bill  of  lading  is  indoi-sed. 

In  Gurnnj  v.  Behnml  {h\  in  1854,  Ik-hrend  an. 
Dantzic  contracted  to  sell  a  cargo  of  wheat  to  \N  crt 
who  turned  out  to  be  the  agent  of  one  Triess.  lich 
Co  took  the  bill  of  lading  to  order  or  assigns,  iiulfvi 
blank,  and,  agreeably  to  Werthemann's  instruction 
to  t'ollmann  and  Stolterfoht,  and  drew  on  them  t..r  I 
Behrend  and  Co.  sent  the  drafts  to  their  agents  ni 
who  left  them  with  Clollmann  and  Stolterfoht  fur  ac 
The  drafts  were  returned  dishonoured,  and  IJchirui 
took  possession  of  the  cargo  when  it  arrived.  I'ri. 
the  meantime  obtained  the  bill  of  lading  from  Colli 
Stolterfoht,  but  there  was  no  evidence  as  to  the  way 
he  had  done  so.     He  had  then  pledged  it  with  a  1 


(«)   Wnriny  v.  Coxe,  1  Camp.  309. 

[b)  Gnrney  v.  Mirr,,,!,  23  L.  J.  U.  B.  265 ;  3  h.  .V  IV  «. 


NT(»FH.\r»K    rv   TRANMITl-. 


ru.i: 

""^'  ■ "   'w^^xNiTr.  ... 

I  had  in  turn  plLdgml  it  with  tlm  phiritiff.,     Tl„.  ,v,l  n..    ,• 

i..wh.th..ri>no.h„.io,.t«i„.,th... f,,i;: :::;; 

l<.nMn„st.nu...H  «m  to  |,o  hI,|,.  u,  r..ntVr  «  po.,.!  tifl..  „„   '  / 

I  .     •    *i        1        .     .  '     "'"  t''»»''lii«<i..i,  that  till' 

propnty  ,„  the  wl.oat  ha.l  pas.-.l  to  tl...  Im.v.,-  w!...„  ,    . 
of  bl,n«  was  sont  to  (•oII,.,„„„  ,„.,,  ,„„.^f,;,  ' 

1k"1  a-'tlH.nty  to  part  with  th.  |,ill  of  hulin«  h.  foro  .      , .    ' 
thobill...  «„.l  that  thoy  had  ha...lo.l  it  to  P  "     '''''"'f 

fh.n.foro  giv.  «  Koo<l  title  to  his  u-nusuil  "'"''' 

I    In.SVWjrv.   ^frK.ll.n■  u,u   in   IS-h.  wh.ro   th.  ,s.,Il.,. 
» lo,vo.  tho  hnyors  hght.rnmn  to  g.,  , .ssio,.  ..f  g...„I 

^ht' uiul«'rstan( hnc  '     '  the  liffh*. .••..,„..     <•»         ..       ^  ""^  •»" 

h.  N : .  i,„i,„g  ,„„,i,.  „,„  i„  „„ .,  „„.„    '^'^ 

'.*tforth.plainfik.     *  "'-*""«  ™».aM,o,l  , ha 

In  ;v»«  V,  <;;«/,„.  ,4),  i„  18,;,,  „,„  ,_ 

Piveml ,   back  to  the  siAWr  «  atfent.    Tivo  ,|avs  uflor  that 
hbtMncl  possesion  of  it  oiaii,  bv  a  f„l..  .  1 

I'l  i»Jo«o,l  it  to  his  W„k,.r  '     \         ,      "•P''''»™t"t"m 
,.  I,™        ■      ,  »»n»iT»,  to  whom  ho  wm  inJohtml 

p:.rr;::i^ttht%r;;T^''-°r^^^^ 

against  the  batiker,  was  gZ  ^       '"  "'"''  "'"  S'""'' 

U„t  whioh  was  „li      ,  L  "     "  •""""""'"''»»"'» 
I  "II  ail}  Ills  o\i  II.      It  was  not  theivtoio  a 


"I  »;,„„,, ,.  .v,jv, 


(*) 


-■"„«r,-  V.  M,he//a.',  2«  L.  J.  Q.  U   or,  .  -  ,,    „  „   .„, 
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caise  in  which  a  buyer  sought  to  givo  a  greater  title  to  g 
than  he  himself  possessed,  as  in  Cmtli/  v.  l.imhay  {a). 

In  Coventry  v.  (iladstone  {h),  in  1807,  Oillander  ami 

consigned    linseed   from   Calcutta   to   liondon,    sendiii< 

invoice  to  Waite,  the  buyer,  and  a  bill  of  lading  U^^t 

with  a  draft  on  Waite  to  Gladstone  and  Co.,  the  defend 

On  the  receipt  of  the  invoice,  Waite  called  on  the  dofciK 

at  their  office,  and  there  met  one  of  the  defendants'  di 

who  gave  Waite  the  bill  of  exchange  drawn  against 

linseed  for  his  acceptance,  aTid  by  mistake  handed  liim 

bill  of  lading  indorsed  by  Oillander  and  Co.  in  blank  w 

Avas  pinned  to  the  draft.     Waite  accepted  the  drnft, 

away  the  bill  of  lading  and  pledged  it  with  the  plmii 

The  defendants  contended  that  Waite  had  obtained  tlic  1) 

lading  by  a  mistake  and  Avithout  any  authority  from  flu 

intention  on  their  part  to  give  him  possession,  and  relic 

the  dictum  of  Campbell,  C,  J.,  in  (honey  v.  Jiehreiul  (« ), 

Sir  W.  Tape  Wood,  V.-C.,  gave  judgment  for  the  jdiiiii 

holding  that  the  defendants  had  full  authority  to  delivoi 

bill  of  lading  to  Waite,  and  that  it  was  in  the  hands  of 

servant  for  that  purpose. 

It  is  somewhat  difficult  to  reconcile  this  case  with 
Campbell's  dictum,  for  although  the  defendants  had  autli 
to  part  with  the  bill  of  lading  they  do  not  appear  to 
exercised  it.     Waite's  position  was  much  the  same  fis 
had  seen  the  bill  of  lading  on  the  defendants'  counto 
taken  it  away  without  their  knowledge  or  consent. 

From  the  case  of  liodfjer  v.  Cowptoir  (VKsrompti'  U 
1869,  it  was  thought  that  where  a  bill  of  lading  was  ass 
in  c(  nsideration  of  a  pre-existing  debt,  the  consid(Matioi 
insufficient  to  defeat  an  unpaid  seller's  right  to  st 
transitu,  but  the  contrary  was  decided  to  be  the  law  in 
v.  Scott  (e),  in  1877,  in  the  Court  of  Appeal,  where  s 


(a)  Ciinihj  V.  l.imhay,  47  L.  J.  Q.  B.  iK\  ;  3  App.  Cu.  43,  ant.,  \k  ITT 
(ft)  Coventn/  v.  WmUtone,  37  L.  J.  Ch.  :«) ;  I,.  R.  4  Eq.  49:). 
(r)  Gunieyv.  BehremI,  23  L.  J.  U.  B.  2«6  ;  :{  E.  &  K.  mi,  iu,(.\  \\  V.W 
{,!)  Holgtr  v.  Vowy,(rAr  ^r  Kseompi'- .  3S  T,.  J.  V.  V.  aO;  T.  I{.  2  V.  C  39: 
(f)  Leatk  V.  Sro«,  46  L.  J.  Q.  B.  576  ;  T..  K.  2  Q.  B.  D.  376. 
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consideration  not  given  at  the  time  the  bill  of  la.linc.  was 
hamlec  over  was  held  sufficient,  and  the  argument  tha^t  the 
vnluah  e  consideration  must  have  been  obtained  bv  means  of 
Hio  bill  of  lading  was  disapproved  of  (a). 

Tl.oiigh  in  order  to  devest  the  seller's  right  to  stop  n> 
Ums,tu,  the  indorsement  of  the  bill  of  lading  must  be  in 
iurthoranee  of  a  bargain  to  give  an  interest  in  the  goodsf<,ra 
valuable  <.onsidoratio„,  it  is  not  necessary  tbat  it  should  be  a 
barj^nu  to  give  the  whole  interest  in  the  goods.  LiMan,l 
V.  a..«  (ft)  was  Itself  a  ease  of  pledge,  and  yet  the  seller's 
light  to  stop  in  .ransitii  Avas  devested. 

m  the  seller's  right  to  stop  doJs  not  extend  bevond  the 
rights  which  his  contract  witli  bis  buyer  gave  him.  If  he 
ron  ra,-od  to  sell  the  goods  for  a  certain  sum  he  has  a  right 
t .  that  sum  and  nothing  further.  As  James,  L.  J  «aid  in 
Ex  imie  Falk{c\  a  case  of  pledge,  i\,,  seller  can  stop  the 
oqm  y  of  redemption.  The  pledgee  or  sub-buyer  has  the 
nght  to  the  goods  on  satisfying  the  seller's  claim  and  paying 
the  balance,  it  any,  into  the  estate  of  the  insolvent  pleLer 
or  buyer.  ^      * 

In  Re  Wesu,nthns{.l),  in  183.3,  the  King's  Bench  decided 
that  an  nidorsement  of  the  bill  of  lading  by  wav  of  pled..e 
terminated  the  sellex^s  right  of  stoppage' at\aw'altogeth:r 
an  .0  far  was  equivalent  to  an  actual  delivery  to  the  pledgee 
utfr,  .  tlie  shape  m  which  the  question  came  before  the 
uages,  they  were  able  to  decide  on  questions  of  equity,  and 
Jeydeoidcd  that  the  stoppage  in  transitu  so  far  as  regarded 
the  interest  remaining  in   the   buyer  was  good  in  equity 
a  .1  that  consequently  the   unpaid   seller   acquired  by  h 
« oppage  in  tvmmtu  a  right  to  the  surplus  of  the  proceeds  of 
t  egoodsafter  the  pledgee's  advances  had  been  paid  o7  tid 
hat  he  acquired  also  an  equity  to  oblige  the  pledgee  to  pav 
msef,  out  of  other  securities  in  his  hand'  which  ^1 
the  absolute    property   of    the    insolvent,    as  far  as   they 


('-)  Sh,  also  <UHen,l  lUu.l-  of  1,..U„  y.  ,fn,.lerso,„  L.  K.  5  P   C   oOl 
('')  Re  iratzynthiit,  d  ]i.  &  Ad.'siT. 
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would  go,  before  resorting  to  the  goods  quasi  stoppc 
transitu  (a). 

In  Spaldi)ig  v.  Budiugib),  in  1843,  Spalding  sold  y 
to  Thomas,  who  pledged  the  bill  of  lading  with  Eudii 
1,000/.,  indorsing  it  to  him.  Thomas  became  bant 
without  paying  for  the  wheat.  Spalding  then  stoppo 
wheat  in  transitu,  but  allowed  Euding  to  get  possession 
giving  him  notice  that  he  claimed  the  balance  of  the  pre 
after  Ruding  had  satisfied  his  claim  for  1,000/.  and  chii 
and  Lord  Langdale,  M.  R.,  held  that  he  was  so  em 
Ruding  had  claimed  to  hold  the  balance  over  the  1,0( 
satisfaction  of  a  general  balance  between  himsell 
Thomas  {c). 

In  Ex  parte  Gohling,  Dacis  and  Co.  (t/),  in  1880,  Gc 
and  CJo.  sold  to  Knight  and  Son  goods  for  366/.,  ^ 
Knight  and  Son  resold  to  Taylor  and  Co.  for  370/. :  m 
sum  was  paid;  Knight  and  Sou  stopped  payment, 
Golding  and  Co.  stopped  the  goods  in  transitu.  It  wai 
in  the  Court  ol  Appeal  that  the  trustee  in  bankrupt 
Knight  and  Son  was  entitled  to  the  difference  between 
two  suras,  and  Golding  and  Co.  to  the  366/. 

And  in  Ex  parte  Falk,  In  re  Kiell  (e),  in  the  Court  of  A 
in  1880,  reported  in  the  House  of  Lords  as  Kemp  v.  Fal 
in  1882,  Kiell  purchased  salt  from  Falk  to  be  shipp 
Liverpool  for  Calcutta;  Kiell  gave  his  acceptance  fc 
price,  and  the  bill  of  lading  was  handed  to  him  and  in( 
by  him  to  the  Bank  of  Scotland  for  an  advance.  Wis^ 
Mitchell  and  Co.,  who  acted  in  this  matter  as  Kiell's  age 
Calcutta,  sold  the  salt  "to  arrive"  to  various  sub-bi 
The  salt  arrived  at  Calcutta  on  the  29th  of  July,  and  ( 
30th,  Wiseman,  Mitchell  and  Co.,  to  whom  the  Ba 


(a)  See  on  Marshalling  Securities,  llrMdheut  v.  Barhw,  3  IJeGex,  F.  & 
Exp.  Alston,  In  re  Holland,  A  Ch.  App.  168,  in  1868;  A>  i>.  Mtw 
Stratton,  25  Ch.  D.  H8,  in  1883. 

{!))  Spalding  v.  Ituding,  6  Beav.  376. 

(f)  Coventry  v.  atadatone,  in  1868,  37  L.  J.  Ch.  492  ;  6  Eq.  44. 

(«/)  Exp.  Goldiiiy,  Davis  and  Co.,  13  Ch.  D.  628. 
e)  Exp.  Fall;  14  Ch.  D.  446. 

( /)  Kemp  V.  Falk,  7  App.  Ca.  573. 
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Scotland  had  forwarded  the  bill  of  lading,  presented  it  to  the 
shipowner  8  agents  and  received  in  exchange  delivery  orders 
for  the  whole  cargo.     Neither  the  shipowner's  JoL 
Wiseman,   Mitchell   and   Co.   gave   del  v'y   ordS       '  7 
sub-buye.;  but  the  arrange.'ent  was  th^^  ti:'     b- W,  ': 
shoudobtam  delivery  on  producing  to  the  captain  re     1 
or  the  money  patd  by  them  in  respect  of  their  s^b-purcha  e 
(Delivery  over  the  ship's    side   commenced   on   the   3rd   of 
^August    bnt  only   a   very   insignificant   an^nint  had   iJn 
delivered  np   to   the   5th.     Falk   having  heard   of   Ki     " 
.nsolvency,  served  on  the  27th  of  July  the  shipowneif  n 
Liverpool  with  a  notice  to  stop  the  ^Itm/m,,.s/.,.     0„  theSlst 
of  July  the  shipowners  telegraphed  to  the  agents  iu  (<alcu  ta 
to  stop  It,  and  on  the  2nd  of  August  Falk  to.    ,raph 
the  same  effect   o  his  agents.     The  cargo  was  deliver 'l  t    tl  e 
hub-buyers  and  the  proceeds  remitted  to  the  Bank  of  Scotlam 
who  after  deducting  their  advance,  paid  the  balance  to  kS 
trustee.     The  balance   was   less   than   Kiell's   dishonouod 
acceptance,  and  Falk  claimed  it.     Both  the  CWt  ofTpral 
^nd  he  House  of  Lords  held  his  claim  to  be  good,     ^dk's 
Inghts  as  against  the  sub-buyers,  even  if  they  ltd  paid  thei 
muej,  were  not  affected  by  his  pledge  of  the  bill  of  Lh 
«  the  Bank  of  Scotland,  a'nd  h^  co'uld  asst  t  o      S 

t2I:  r'^"J'"^•  ^•^^^^^^^'^^  ^^^  purchase-m ly 

Et  /  T^^^-  '^'  ^''^'  ^^^"^'^  '^^y  had  been  delivered ' 
[ind  he  had  done  so  in  this  case.  "f  "verea , 

P8»t8,  ami  therefore  in  (•„,„/„,,  y,    i!n,a,(„)    i„    1808 
^  tayer,  ami  «„,  h,m  the  bill,  of  l,„Ii„g,  ,„.,  ,,,„,,  „„' 


(a)  Cumim,  V.  Brow,,,  9  East,  oO«. 
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him  for  the  price,  jind  then  Maine  pledged  the  bill  of  l;i 

to  ( 'liming,  who  at  the  time  was  aware  of  the  facts,  h\\ 

not  know  that  Maine  was  ins(dvent,  it  was  decided  thai 

seller's  right  to  stop  ///  transitu  was  gone,  and  that  Cii 

might  maintain  trover  for  the  goods  against  the  defc.i 

who  in  obedience!  to  the  seller  (Jean)  liad  stopped  the  > 

after  Maine  iiiil<>d.      Lcu'd   Ellenborough  said   the  (jin 

was,  whether  the  indorsee  took  the  bill  without  not  in 

he  said :   "  This  expression  is  not  to  be  nnderstood   ii 

'' restn  incd  sense  contended  for,  viz.,  withont  notice 

"  the  goods  had  not  been  paid  for,  but  without     itice  of 

"  eircnmstances  as  rendered  the  bill  of  lading  not  faiii 

"  honeritly   assignable.      The  criterion    l)eing,   accordii 

M  BuUer,   J.,   in   Salomnim   v.  \/.s.sv/j  (a),  does  the  pui< 

"  take  it  fairl}'  and  honestly  ?     And  so  understandiiiu 

"  expression,  or  sit  any  rate  understanding  the  rule  o 

"  on  the  subject,  we  think  that  in  this  ease  no  ciicunif 

"  appears  to  have  existed  at  the  time  of  the  assigiiiii' 

''  this  bill  of  lading,  which  should  have  prevented  the  pi 

"  from  taking  it,  or  which  should  now  render  it  not  avfi 

"  in  his  hands." 

Tn  (llllhit  V.  (iiiigiioH  {h),  in  1872,  Forbes  and  Co. 

chants  in  California,  agi'eed  to  ship  a  large  quantity  n 

to  Kemp,   a  miller  in  Devonshire,  payment  at  sixty 

sight  against  bill  of  lading.     They  shipped  a  cargo  nf 

for  him  at  the  price  of  5,625/.,  taking  six  bills  of  ladiii 

drawing  six  cfirresponding  bills  of  exchange  on  Kcini 

fo''  5,025/.     On  the  12th  of  September  they  pledged 

indorsed  bills  of  lading  together  with  three  of  the  draft 

the  Hank  of  liritish  Columbia,  the  nominal  defciidaiii 

on  the  same  day,  but,  as  the  evidence  showed,  by  ii 

they  sent  to  Kemp,  together  with  the  invoice,  one 

other  bills  of  lading  indorsed  in  blank,  which  ICcnip 

]  1th  of  October  pledged  with  the  West  of  England  Bi 

Company,  the  plaintiffs.     The  three  bills  were  pmsci 


c^ 


(n)  Salomons  v.  A'issf/i,  2  T.  R.  t)"4. 
(ft)    Gilbert  v.  Ouignon,  8  Ch.  App.  16. 
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lump  with  the  bills  of  lading  nttwehod    n.,!   „   .. 

'I  I'i'"  i^'t  cii«,.on..u.d.  tL  Bai^l;/";;  i  :rv;;i:;;i;;;i 

then  obtained  i.o.s.sos.sio„    of   tho   ea.-g..   on    tb.    r .    i 
a,Mnd..n.n.ty  from  Fo..b.  and  (V,.     The  W  !^  o    K      ,.; 

--f^fH.tisbc-oin.l-t;X:^'::;^^^ 

pledso  that  Fovhc<  and  Co    liwl  ,u.vt«^      -.i    ., 

..0.  wo„  ,ho  „:.„„,  „f ,,. 'ef;;„g :,,™  '^''-  ^  "'"••"■■■"-'■'■  '-• 

Nor  ..,  tl,o  i„,Iom..  f„,.  value  affc-tcl  bva„y  ,.,,„i„.  ,„;.„„. 

1.0*  zlh.  ?r'';  '■•  ""*'■<'''''" " "'-« "t 


(")  lldiihi!),,,,  V.  77,^  f 
I'-  f.  2,i;j. 


''»»!'*'  ir  •rK„o>uy,(,  ,1,  Pan,,  42  I,.  J.  p.  ,■.  ,;„  ;   I.   j}    ^ 
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name  in  the  wharfinger's  books  as  importer,  where  tho 
under  a  stop  for  unpaid  freight. 

On  the  4th  of  March  Abraham  obtained  the  bill  of  li 

from  the  Chartered  Bank,  giving  his  theque  for  it  (<i\ 

pledged  it  with  the  plaintiffs  for  an  advun(!e  of  2,50(1] 

phuntiffs  asked  for  the  "  other"  copy,  and  Abraham  pn- 

to  send  it  to  them,  and  did  send  the  second  copy  lat. 

On  the  6th  and  7th  of  May  he  pledged  the  third  copy 

the  defendants,  who  subsequently  obtained  possession  . 

cotton.    Both  the  plaintiffs  and  the  defendants  were  pi. 

for  value  without  any  notice  of  Abraham's  fraud.    Ono 

tion  was  whether  there  could  be  a  valid  pledge  of  goods 

in  a  warehouse  where  the  pledgee  neither  obtained  a  w 

nor  actual  delivery  {/»)•    The  plaintiffs  obtained  a  ver.li. 

the  CJourt  of  Common  Tleas  held  that  the  bill  of  ludni: 

by  the  plaintiffs  was  the  symbol  of  property  in  th(>  t 

and  its  delivery  to  the  plaintiffs  operated  as  a  delivery 

cotton  itself.     Erie,  C.  J.,  said  the  bill  of  lading  at  tl 

of  the  first  pledge  was  not  extinct,  for  although  tho 

had  been  landed,  it  had  not  been  delivered  according 

bill  of  lading,  and  "  if  Abraham  had  given  a  deli  von 

"  without  the  bill  of  lading,  the  wharfinger,  as  1  ro 

"evidence,  would  not  have  obeyed  it  but  would  Imvi 

"held  the  cotton  until  the  bill  of  lading  was  prod 

Willes,  J.,  said :   "  I  think  the  bill  of  lading  remains  r 

"  at  least  so  long  as  complete  delivery  of  possession 

"  goods  has  not  been  made  to  some  person  having  a  r 

"  claim  them  under  it."     This  judgment  was  affirni.'d 

Court  of   Exchequer  Chamber  and  in  the  House  of 

where  Lord  Westbury's  judgment  is  highly  instruotn 

said  {c)  :  "  There  can  be  no  doubt,  therefore,  that  tl 

"  person  who  for  value  gets  the  transfer  of  a  bill  of 

"  though  it  be  only  one  of  a  set  of  three  bills,  acipu 

"  property  ;  and  all  subsequent  dealings  with  tho  otl 

"bills  must  in  law  be  subordinate  to  that  first  ouo, ; 


(a)  See  2  C.  P.  47.  ,      -     t    w  o  <  ■  P 

(6)  See  Wille»,  J.  a  judgment,  30  L.  J.  C  P.  o .  ;  L.  K.  -! '  •  i • 
{r)  .39  T-.  J.  0.  P.  195 ;  4  E.  &  T.  App.  3;». 
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».tl,    ho  bill  of  lading,  ,„„j.,  „u  „,„  J  y,  h 

,nv,o„  oJ  by  „„„,1„.,  ,,„„,  b„  j„»,i«od  i„  dolivoring  h^ 
g  0,1.  to    hat  party,     u„t  „„h      J,  „,„j  „  *.    h« 

eh»rso  to  the  .h,p„„„er,  it  will  in  no  ro.poct  affect  tho  iZl 
o,v„or»h,p  of  ,ho  g«,d,,  for  ,he  logal  owne^hip  of  X 
good,  m„.    .t,ll  remaiu  in  the  flrat  holder  for  value  o 

:.;';;X;f  '""■■«■  ^-'"- "» ^  the  legai  nght  m  .ilf 

On  the  subject  of  the  carrier's  liability  see  the  judgment 
of  I)r  Ludungton  ,u  .'..  2V«  („,,  which  Mr.  LZ  u 
«iis  to  consider  doubtful  law  (J,,  and  the  remarks  of  l3 
IV cslhury  m  the  case  of  J/,.,,r,(ri«  v.  Bmhr  (c) 

Uillii,,  Mill,  ami  C.  V.  r;,,  Ea„  and  Wm  Mia  hod 

"■••"■  "'  "■«  "™-  "f  I-o'-l'  in  1883,  Cottan,,  Zlu^ni 
f  c.  a,  consignees  of  sugar  and  holders  of  the  bill  of  ladta^ 
m  three  j»rt,,  making  the  sugar  delivenible  to  themselves  of 
•™a.^«gn,  applied  to  and  obtained  from  the  plainUffs  .^ 
aavaaec  on  depositing  as  security  the  «rst  of  the  set  ofb  Us 
n,Y„gar  amved,  and  Cottam,  Morton  ami  Co,  entered  tl 

0  l,,„d  ,1  the  defendants  another  of  the  set  of  bills,  and  the 
*.  a„„  „ien  cntercHi  the  sugar  ii.  their  books  ia  he  11 

i         '  71.  ^  "•     '■'"=  ''^S""  ™»  subsequently  paid  and 
lta»»«ndCo.  obtained  possession  of  the  sugar  nnl  an 

il:"a,^"'r  "1  '"■  ^°""»'  "■"•  '■»■ '"-  b-. 

M™.   'f        ,      r"""  ™  ""•°"8ht  by  the  plaintiffs  as 
r'       '"'•  '"'"o  '"■■  »»  alleged  conversion  of  the  goods 

NgmeM  fi^rt^e^pl^g^^^^i^      reveiied   by  the 

;',')?'.'''»"•■  M  L.  J.  Ad.  97. 
tr''""'°'"'*'l'.»e<l.,p.912. 

f  »■  •»    i«  1."   i"  HO  .?i  ';"?,  ?^'  '■''••  ■■»  "^^  '  «  B-  » i  » I..  J. 
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majority  of  Jwdges  in  the  Com-t  of  Appeal  (a),  Brett, 

being  of  opinion  that  tliat  judgment  shouhl  bo  affi 

Bramwoll  ami  UaggaUay,  L.  JJ.,  being  of  a  contrary  <•! 

And  the  House  of  Lords  (^)  atfirmcd  the  Court  of  A 

Bramwell,  L  J.,  said,  "  In  ray  opinion,  in  such  cases  u> 

"  as  a  rule,  where  there  are  no  special  circumstances,  ii 

'« houseman  receives  the  goods  from  the  ship  or  ship's  ( 

"  on  the  terras  of  liolding  thera  for  the  ship  till  the  frc 

'« paid,  and  then  and  thenceforth  of  holding  thera  t.^  i 

'•  to  such  person  as  the  shipowner  or  captain  would  hav 

"justified  in  deliveriug  thera  to  under  the  bill  of 

«'  This  is  Mr.  Justice  Willes'  opinion  in  }feiinsteiH  v.  Liar 

"...  I  cnnnot  think  that  the  warehouseman  undcrl 

'"  different  duty  to  that  of  the  shipowner.  .  .  .  Thou 

"  the  captain  of  the  ship  have  been  justified  in  d.l 

••these  goods  to  Cottam  and  Co.  on  production  of  tlun 

"  lading  and  tender  of  the  freight  ?    1  cannot  bring  nv 

"  say  ho  would  not." 

The  view  taken  by  Brett,  L.  J.,  was  that  the  dc 
held  the  goods  for,  and  was  bound  to  deliver  the  g 
the  real  owner,  the  holder  of  the  bill  of  lading,  i 

plaintiffs. 

Lord  Cairns  said :  "  The  dock  corapany  are  under  no 
"liability  than  the  shipowner  hiraself  would  hav(-  la- 
"on  the  other  hand,  they  are  not  under  any  lower 
"  liability."  This  also  was  the  view  of  Lord  Blaikl.u 
added  that  the  captain's  contract  is  to  deliver  to  the  a 
not  of  the  goous,  but  of  the  bill  of  lading. 


(a)  50  L.  J.  a  B.  «2  ;  6  Q.  B.  I).  475. 

(b)  52  L.  J.  U.  B.  146 ;  7  App.  Ca.  591. 

(c)  Meyerstein  v.  Barber,  36  L.  J.  C.  P.  56 ;  L.  R.  2  C .  1 .  49. 
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^heds.    Rtght  to  stop  not  defeated  by    fiUnu    claiL  Z 
psignee.  Duty  paid  by  assignee.    In  Morgan  EnvelooZn 

amos  Campbell  &  Son,  Toronto,  and  while  thov  wm.  iL-M 
k  the  railway  company  the  consignees  assi^^ned  to  the 
e  endaut.  who,  nnnuHhately  after  the  a^ssi^nmont.  pa. Ld 
tnd  entered  the  goods  and  paid  the  duty  thereon      The 
ailway  company  had  removed  the  goods  from  the  customs 
arehouse  to  their  freight  sheds,  where  they  relin  "d 
behvery  was  refused    0  the  defendant  for  non-produotion 
k-hun  of  a  bill  0    lading,  and  the  freight  was  not  paid  or 
bndered.     The  plaintiffs  stopped  the  goods  in  transitu 
t  before  doing  so  had  proved  their  claim  for  the  goods' 
a  the  estate  of  James  Campbell  &  Son     Per  \rmn„^    t 
The  entry  of  the  goods  at  t'he  custom  hou^     a  ^t.^U^ 
Ueu    of  the  duties  thereon  by   the    defendant,  had  no 
effect  whatever  upon  the  iK>ssession  of  them  by  the  raU 
way  company,  but  only  released  them  from  the  exercl  e 
f  the  powers  and  authorities  to  which  thov  had  befor! 

I  the  officers  of  the  customs),  -  and  enabled  the  railwav 
company  to  unload  them  and  deal  with  them  "  ilev 
Ul  regained  m  the  hands  of  the    railway  company    ^'I 

is  to  the  effect  of  the  proof  against  the  estate  Armour 

xplained  that  "  the  true  nature  and    ffect  of  the^top 

ke  ^„  transitu  is  merely  to  restore  the  good  lo    ^ 

ossession  of  the  seller,  so  as  to  enable  him  to  exercise 
h  rights  as  an  unpaid  vendor,  not  to  rescind  the  sae 
N  I  thmk.  therefore,  the  plaintiffs  were  iustified  in ' 

Hrlll'         ''''"'"'  *'"^  "^^*  '^  «t-P  tJ^e  goods 
Vm'm  in  transitu  does  not  revest  provertu     Tli,-=  v, 

Id     that  the  unpaid  vendor  had  not  the  right  of  nron 
land  possession  necessary  ,„  maintain  trover  against" 
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the  railway  company.    "  This  right  in  the  vendor  t. 

"  hold  the  Roods  from  his  vendee,  who,  hy  payment, 

"  have  an  immediate  riffht  to  the  possession  as  \h 

"  ready  the  owner  by  sale  and  delivery  to  the  can  i 

"  very  dilTerent  thing  from  the    right    of    proper 

"  possession  which  is  asserted  in  the  action  ol'  irov.  i 

As  the  stopper  in  transitu  is  merely  asserting  a  .1; 

the  unpaid  price,  if  there  is  no  impaid  price,  he  canii 

the  goods,  and  his  attempt  to  stop  must  be  ineffcd 

matter  how  timely  and  regular  in  every  other  reiran 

seems  to  be  the  real  state  of  the  case  of  McDotuih 

Pherson,  12  S.  C.  K.  416,  in  which  there  was  a  di- 

opinion,  both  in  the  Sui)reme  Court  of  Nova  Scoti.i 

Supreme  Court  of  Canada.     The  consignor  was 

■  indebted  to  the  consignee,  and  had  shipped  goods  ( 

to  him  on  account  of  the  advances  by  the  consi-jnc 

bill  of  lading  made  the  goods  deliverable  to  tlic 

agent  at  Pictou,  and  was  not  by  him  endorsed.  I.ir 

endorsed  by  the  consignee  to  the  plaintiff  for  ac.o 

tion    acceptances.     The    consignor    notified    the 

agent  at  Pictou  to  stop  the  goods,  and  he  in  turn 

the  agent  at  Halifax;  but  he  took  no  further  iiit 

the  matter  and  set  up  no    right.     It    was  held  i 

plaintiff  was  entitled  to  the  goods,  and  the  defend 

railway  agent  at  Halifax,  was  a  mere  wrong-doer 

Sufficiency  of  the  notice  to  stop  in  transitu.  Tli 

to  the  carrier,  in  order  to  be  effective  as  a  sto] 

transitu,  should  be  sufficiently  specific.    In  Clnnr 

al  V.  Grand  Trunk  Railway,  42  U.  C.  R.  2fi3,  it  was 

terms:    "Do  not  deliver  earthenware  from  our 

"  house  to  W.  B.  Palmer  &  Co.    Hold  to  our  ord( 

that  time  Palmer  &  Co.  had  about  four  hundred  ] 

goods  in  the  warehouse  of  the  railway  company  a 

ton,  and  the  plaintiffs'  names  were   not   on  an\ 

papers  in  defendants'  possession,  nor  were  the  ] 

so  marked  that  they  oould  be  identified.    The  not 

"  not  specify  the  goods  by  marks,  numbers,  or  o 

"  The  name  of  Clementson  &  Co.  did  not  appear  i; 

"  of  lading  or  in  any  of  the  documents  whicli  we 

"  possession  of  the  defendants;  and  if  they  were 

.leil  h^v^rTme  "»•  <•""■  '"t  paragraph  ;  rIto  note  on  page  446* 
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'  nliuh  I  think  they  were  not-to  know  tlmt  the  plaii.tiirs' 
'Sromls,  which  they  had  sold  to  W.  B.  Palmer  &  Co    wore 
•  anu.nj?  the  fifteen  packages  of  ffoods  which  oan.o '  from 
'  England  by  the  steamer,  from  the  more  fact  that  the 
'teleirram   mentioned    'earthenware    from    our    Emjlish 
'house,'  still  they  were  not  told  to  stop  all  these  fifteen 
'  paokapres.  nor  how  many,  if  less  than  fifteen,  were  to  be 
'  stopped,  and  the  defendants  had  no  means  of  findinir  out 
'  definitely  what  they  were  to  do.    It  is  certain  that  they 
l"  could  not  be  requirec.  at  their  own  peril,  upon  such  in- 
^'  sufficient     instructions  ,  to     seize     the     whole     fifteen 
'packaires.  nor  even  any  particular  number  of  them-  and 
'It  became  far  more  embarrassing  to  them  when  there 
'  were  about  400  packages  then  in  store  for  W  B   Palmer 
'&  Co    many  of  which  might,  besides  the  fifteen,  have 
come  from  England  by  way  of  New  York  " 
^  Stoppafje  in  transitu  not  extended  b,,  tvronqfnl  refusal  tn 
mver.  Justifiable  delay  distinguished.    The  case  of  An 
imon  V.  Fish,  16  0.  R.  476,  draws  the  distinction  between 
Ihe  wrongful  refusal  of  a  carrier  to  deliver  and  a  delay  for 
ihe  purpose  of  making  inquiries  as  to  the  partv  entitled  to 
heffoo<ls.  A  consignment  of  cigars  was  made  to  a  vendee  in 
Jmdsor  Ontario  who  afterwards  assigned  for  the  benefit 
|f  creditors.     The  assignee    demanded    the    goods    and 
[ffered  to  pay  the  freight,  but  the  agent  of  the  railway 
k)mpany  informed  him   that   where   the   goods   were   not 
aimed  by  the  consignee,    but    by    an    assignee,  he  was 
fth^ed  to  telegraph  for  instructions.    He  did  so,  but  before 
he  instructions  were  received    the    unpaid  vendor  gave 
lotice.  stopping  the  goods.    Falconbridge,  J.,  held  that  the 
U.^«.  had  been  ended  by  the  refusal  to  deliver  tt 
kdsMinder  the  English  case  of  Bird  v.  Brown,  4  Ex.  786, 
[nt  the  court.  Armour,  J.,  and  Street,  J.,  Falconbridee 
I  .s^nting  held  that  in  this  case,  as  ther'e  had  not^een' 

dV  I  T.'  ^°  '^°«<>"^iti«na>  refusal  to  deliver  the 

Ns.  th:    case  did  not  apply.    They  considered  the  delav 

trarjnl'^""''''^'  '"'  ""'''  ^'^*  *^^  ^ra„.7.;was 
|See  Dnri.o  v.  McWkirter,    40  U    C    0    B    ^q«     ^i, 
Kis„„,  .,.,  ,  3  difficulty  iorlfoilln^hfr 

W  la„;n,»se  i„  Bird  v.  Brown  with  other  authoritL 
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/;«//  of  lading  in  force  until  superseded  by  snm. 
dniumevt.  The  bill  of  Inding  in  Chmcntson  et  al  v. 
Trunk-  Hailuni, Co.  (supra). statod  that  tlie koo(1h  ^v.' 
delivered  to  the  Orand  Tnink  Railway  Co..  and  1. 
forwarded  per  railway  to  the  station  nearest  to  Hn 
and  at  the  aforesaid  station  dfc.  ;red  to  W.  B.  I'a 
Co.,  or  their  assigns.  The  contention  was  made  t 
endorsement  of  this  bill  of  lading  was  of  no  effect  to 
the  right  of  stoppage  t»  transitu,  because  its  purp< 
been  answered  by  the  landing  of  the  goods,  and  it  nn 
had  operation  a.s  a  symbol  of  property.  But  it  wi 
citing  Meijerstein  v.  Barber,  L.  R.  2  C.  P.  38,  that  tli 
and  inland  carriage  were  covered  by  the  docwiii.- 
that  it  remained  in  force  until  superseded  by  som 
document,  or  by  the  performance  of  its  conditions. 

Q.  B.  263. 

Right  of  stoppage  not  defeated  by  attachment. 

condition  in  shipping  bill    t-r>-'natipg    carrier'.'^ 

when  goods  warehoused.    In  McLean  v.  Bretthaupt, 

A.  R.  383,  the  shipping  bill  contained  a  provision 

all  cases  the  delivery  of  the  goods  would  be  coi 

complete  and  the  responsibilities  of  the  carrier  at 

when  the  goods  were  placed  in  the  company's  wai 

that  the  warehousing  of  them  would  be  at  the  owne 

who  was  then  liable  for  the  charges  for  storing  tliorr 

the  goods  remained  in  the  company's  warehouso 

destination,  the  purchaser  requested  the  station  ns! 

they  should  be  kept  for  him  by  the  company  until 

find  time  to  remove  them,  and  asked  him  not  to 

storage;  but  the  agent  made  no  promise.    Hagarty 

had  some  doubt  about  the  matter,  but  conmrrcrl 

result,  which  was  that  the  transitus  had  not  cphmmI. 

J. A.,  stated  the  principle  as  laid  down  in  ex  parto  / 

Clay  Co.,  11  Ch.  T).  560,  and  pointed  out  that,  iii 

cases  a  mere  promise  by  the  carrier  to  the  piir.lia 

he  would  deliver  the  goods  to  him  as  soon  as  th 

be  got  out,  would  not  be  enough  to  change  the  po 

Here  there  was  no  promise,  even  putting  aside  tho 

of  the  agent's  authority  to  make  a  contrnct  on  hrh 

railwav  company.    The  condition  terminatinu  Ww 

of  the  carrier  was  a  contract  with  the  vendor,  not 
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purchaser,  and  nothiuff  had  occurred  to  effect  a  trunslVr  of 
the  actual  possession.  The  attachment  of  th,.  KUiuU  hv  a 
creditor  of  the  rmrchaser  did  not  atTect  the  matter  The 
lieu  nt  the  unpai.l  vendor,  as  decided  in  Su,ilh  v  (';..,.■  ] 
Camp.  W2,  was  "  the  elder  and  preferable  lien  " 

Dors  Trover  lie  for  floods  stopped  in  transitu.     It  was 
deeded  by  the  Court  of  Queen's  Bench  in  Ontario  that 
although  the  vendees  of  Roods  were  insolvent,  and  notice 
ad  been  duly  g.yen  to  the  carrier,  stopping  the  ^oods  in 
hrans.tu,  the  vendors  could  not  maintain  trover,  the  riirht 
|,n  the  vendor  to  hold  the   «„ods    from   his   ven.lee   bein« 
very  different  th.nff  from  tlie  right  of  propertv  and  of 
possession,  which  is  asserted  in  an  action  of  trover    It  was 
^needed  that  the  carrier  had  done  wrong  in  delivering  the 
oods  to   he  purchaser  after  the  notice.    This  case.  Childs 
ft  al  V  horthern  Railway  of  Canada,  25  U.  C  R  165  was 
bended  m  1866,  but  in  1816  it  had  been  decided,  in  Litl't 
V.     ou'ln,  et  al..  7  Taunt..  169,  that  trover  would  lie 
mm  n  earner  who  delivered  the  good.  ..ftor  a  stoppage  in 
tra„s,tu,md  it  is  stated  in  the  text,  ante  at  p.  415   that 
ver  will  he  against  the  assignee  of  the  bankrupt'  pur- 
liaser  who  gets  possession  of  the  goods 
Goods    in    Railway    Company's     bonded     tvarehouse 
hUrr    to    Con,pany    Sufficient.       In     Ascher     v      The 
hand    Trunk    Rmlway,    36  U.   C.  R.  609,  goods  which 
Vme  rrom    Montreal  in  bond    were    deposited    in    the 
stoms    warehouse    at     the     Grand     Trunk     Railway 
tion  at  Toronto.    The  consignees  became  insolvent  Ind 
e  ^nsignors  gave  notice  of  stoppage  in  transitu  to  the 
Mway  company,  after  which  the  agent  of  the  comnanv 
ve  an  order  for  delivery  on  payment  of  the  charges  1o 

1:,!"  V'^  ".iV'.^  ^°*^^  -<^  ---d  them  f  om 
Vsuffiln;  It  ""^t  -^'^^  *^"*  ^^'  °°*'««  t°  the  company 
t  ce  fl  If '  .^'"^\'*  ^"^  ^'^^'^^^J^  '"  ««^h  '^ases  to  give 

I  awinst  the  company  for  such  delivery 

ill  ■  't""""'!  ^-^  "'''^*"'  ''f  ^"»^*"Pt  purchaser 
^Prnd  m  transitu,  after  claim  but  before  debVeru  In 
r'^TmiY.Fi.ihefnl    IfiORi^rti,  '*^  ueitvery.     in 

H«  over  the  Grln^'  rp       r^    ;  *^^  '''^"•^"••'  h«^  -'hipped 

W  Zl     he  agent  oMhe  ''7^'  ^"'  ''^  "^^  «--«^ 
me  agent  of  the  railway  company  sent  an 
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advice  notice  to  the  vendee,  who  refused  to  take  it. 

this  the  vendee  assigned  to  the  plaintiff  for  the  bci 

creditors,  and  the  assignee  produced  the  assignment 

railway  company's  agent,  demanding  the  goods,  and 

ing  to  pay  the  freight.    The  agent  did  not  refuse  to 

the  goods  to  him,  but  informed  him  that  in  such  .n 

duty  was  to  telegraph  the  company's  solicitor  for  i 

tions.    He  did  so,  but  before  he  received  an  answ 

defendants,  as  unpaid  vendors,  notified  the  airtMit 

deliver  the  goods  to  the  vendee  or  his  assignee,  el 

the  right  to  stop  them  in  transitu.    Armour,  C..T..  sa 

the  demand,  or  more    properly  the    claim,    made 

assignee  upon  the  railway  agent  for  the  goods  ' 

prevent  the  exercise  of  the  right  of  stoppage  in  trans 

there  was  no  absolute  refusal  to  deliver  the  goods,  li 

a  refusal  to  deliver  them  until  such  time  as  he  oi 

obedience  to  the  rule  of  the  railway  company,  ol)t 

instructions  of  the  railway  company's  solicitor  as 

course  to  be  pursued  by  him  with  respect  to  the 

This  rule  of  the  company  was  a  perfectly  reasonat 

proper  one,  and  the  obedience  of  the  railway  airei 

was  lawful,  and  did  not  have  the  effect  of  niak 

detention  of  the  goods  until  he  could  commuiiicato  \ 

solicitor  and  receive  his  instructions,  wrongful,  no 

have  the  effect  of  altering  the  character  of  the  po: 

which  the  railway  company  has  as  carriers  of  t 

goods.    Falconbridge.  J.,  dissented,  on  the  ground 

logical  result  of  the  judgment  was  to  place  it  in  thi 

of  the  carrier  or  his  local  agent  practically  to  d( 

whom  the  goods  should  belong  by  prolonging  tlie  pi 

transitus  after  they  had  been  demanded,  with  ovi 

mality,  including  the  tender  of  expenses,  etc.  The  ji 

of  the  majority  was,  howev.  .,  affirmed  on  apiu-al. 

R.  28. 

An  earlier  case  of  the  Morga  'Envelope  Co.  v.  B 
7  0.  R.,  697,  was  somewhat  similar.  While  tho  ^'ood 
had  been  consigned  to  the  purchasers  from  Boslc 
held  by  the  railway  company  the  purchasers  assi 
the  defendant  for  the  benefit  of  creditors.  The  de 
immediately  after  tho  assignment,  passed  and  ent^ 
goods  and  paid  duty  thereon,  and  the  railway  i 
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of  adiD"^,  ani.  t   r-  fr,' '>iii   '-i*  n,^f  ^  -i         "  '^  '"" 

„tain,nr::  as  .n,..i,i  :;,„;:  ",thr:'r  "■";'";""■  '"- 

endfor  thaUbe  railway  ooj^y  e  n  im,  dlo'tw',;"' 
CTods  as  carriers  and  not  as  amnts  for  tZrJr    j  ' 

dpniamlor]  the  ffoods  from  th^  .o-i  ''"'<^"'^^('r  s  assignee 
the  f.i.ht,  although  Th^  tilh  ';%nTT^r  ^^"^'^^'"^^ 
refused  to  deliver  the  ^oods-buth/r  ,  ^  '^"^^'''"'^ 
the  purchaser  to  recov  r  the'^ood     be^  n"'  H  '  "'*  ^"'"^'^'^ 

llence  that  convinced  the  court  of  Lfr'^' .'  ""'''  '"'■ 
to  pay  for  them,  which  ent  tied  H^o    ^'";^"'^"t  '"^ent  not 

Ltraet  and  claim  the/oods.  "'"^'^  '"  '''"''^^  ''^^ 

1   f^rwr/.*   ?•»    custom-house   store-    ^»^      /  . 
vendors  in  New  York  consigned  ^ooIt^F^'^'rV.  "^"^ 

Ion.  where  they  duly  arrived     Beln' ihb,o  ^    S  !    ^'"-'- 
.i^ere  taken  in  charge   by   the   cust";!^^  '^"*"''  ^'^^>' 

flnced  in  the  custom-house  store  no  1    "-'•  ''"^'"^    ^^"^ 

inties  paid.    Fahey  paid  d^ft^^'on  pTrrlf'^  "1^  ""^ 

look  them  awav   but  th^  r«.-^  "^  *"^  •^^'Of's  and 

ailed  to  pay  his'  nlZZtor%Z'  ""^;'  ^^^^  ^^ 
ben  notified  the  warehouse-keeper  tt  tl^  r'"  u''  "-^°* 
[ain^in,  the  right  of  stoppage  ""V;,^,:''^'?/^^ --^«. 
pat  as  to  the  part  of  the  -oodJ  "  '^ '"     ^*  ^«^  ^eld 

h^e.  the  stoppage  utrnl's^f"  ""  remaining  in  the  ware- 

[o- of  the  purchalTr  an"^^  b^  ^nt  Tu'''^  T  ''"  ^^°- 
Pile  the  goods  were  so  nLLVi  "^  '"'^''"'  ^^use. 

['vent,  and  notice  orstoomr  ?'  ^"''''^''^^^''  ^'^^^ne  in- 
ho™  house  office.  I  T.s  held  T^'f  ^^^  ^'^'^"  *«  ^^^ 
Wnded.  as  the  goods  were  nJf  ^*  *^'  ''■""^''^"^  ^^s 
hhe  possession  of  the  •-    j  ,     *'  ""f"'  ^^'  ^^'^'  -stated. 

same  effect,  except  that  the  bond 
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was  there  given  to  the  vendor,  and  in  it  are  cited 
foregoiu<?  cases  as  to  the  effect  oi  the  goo''s  beiiii 
custom  house,  the  duties  being  unpaid.    Ana  in  Gn 
al.  V.  Smith,  27  U.  C.  C.  P.  1,  it  was  held  that  the 
stoppage  in  transitu  still  existed  in  the  plaintiff,  thr 
goods  were  bonded  in  the  names  of  the  consign i 
until  the  duties  were  paid,  the  goods  could  not 
either  actually  or  constructively,  to  have  come  into 
session  of  the  consignees  so  as  to  put    an    end 
transitus. 

The  case  of  Howell  et  al.  v.  Alport,  above  mentioi 

decided  in  1862  in  the  Common  Pleas  in  Upper  Cam 

as  already  stated  it  was  there  held  that  the  rislit 

page  in  transitu  was  not  defeated  where  the  goods 

from  New  York,  in  bond,  to  the  purchaser  in  P. 

Ontario,  liad  been  carted  in  the  purchaser's  team 

bonded  warehouse  on  the  purchaser's  premises,  t 

there  w   re  two  keys,  one  kent  by  the  customs  off 

one  by  the  purchaser,  the  bonded  warehouse  boinii- 

opening  from  a  room  wherein  the  purchaser  cai 

his  business.    The  use  of  both  keys  was  required 

the  door.    The  customs  paid  no  rent  for  the  room. 

purchaser  was  entitled  to  charge  storage  upon  tli 

kept  there.    The  purchaser  sold  part  of  the  goods 

permission  of  the  messenger  of  the  customs,  tlio 

the  bonded  warehouse  was  opened  and  the  goods 

were  marked  for  the  persons  to  whom  they  wcro  s 

the  duties  -  3re  not  paid,  nor  were  any  of  the  goods 

The  decision  is  founded  upon  the  observations 

Campbell  in  Ileinckcif  v.  Eorlr,  8  E.  &  B.  42:{.  thai 

delivery  at  the  place  of  destination  is  not  nofps 

termination  of  the  transit;  the  transit  remains  i 

goods  have  come  into  the  possession  of  the  oonsig 

although  they  are  landed  at  the  place  to  wliifh  1 

destined.  "  I  think  that  unless  the  consignee  has  ta 

"  session  of  them  they  are  still  in  transit.    .    .    .    1 

"  cannot  be  said  that  these  goods  ceased  to  be  in 

"  '  merely  because  they  were  put  on  the  preniisos  o 

"  (the  consignee).    *  That,  I  think,  would  not  noi 

"  '  be  a  termination  of  the  transit.'  " 
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The  ease  so  decided  was  thorou,.hly  considered  i„  the 
later  case  of  Wtley  ct  al.  v  Smith   1  O    \    R    17q        I  ! 
linctlv  overruled      Tha  r.^  „  "     '  ^-  ^'^^  ^^^  d  s- 

|,n  tlx   overruled.     The  reasoning'  of  Burton,  J  A     is  as 

follows:       It  appears  to  me  that  the  question  and  tL      T 

huest.on.  in  determining  whether  tile  ^Zh^sU^ 

•  ..s  to  aseerta.n  ,n  what  capacity  the  ^^oods  are  he  d  In  tie 

'  person  who  has  the  custody.    Is  he  thp  v«.  a  " 

keep  the  .cods,  or  does  i.e  m:^::^::^^^ 

I' carrier,  or  as  a  mere  hai'ioo  «^„  ^•;i^^        ".-.«"t  or  tne 

hively  ,le  agent  of  fte  velVor  veltr"'  "'°'  '^"'"- 

"  Tbe  delivering  into  a  warehouse   thn„.rT,  k  i       • 

::st;isrrdXTor^^^^^^^^^ 

•o,llector  of  custom.  re^Led   Imh      I""":"  "■" 
;  hin,  a  „o„d  for  the  Pa.v™e„"t"rflHe  d^l;  ^afa',  ^.^  etv 

:wo„,„  operate  as  a  s.oppatT';^^  J  .^'CrJ;"-'- 
observed  in  one  of  the  cases  nifori   „  *u  ^'  ^^ 

kdone  on  the  part  of  tie  vendee  as  he.  "^  T""""''  '° 
vendor.    All  that  rema  nedT„  I    ^       ^^'"' ''""  '>'"'  "■« 

vendee  and  the  erown„d  if  the^offi"  """  '"'"^™  *' 
Crown,  in  the  exercise  of  hV       ,  f      "•"'"■"^''-tinff  the 

..  accept  the  bond"  The  vetde^I"   ""^m''^'  """"'^^ 

Mreelv  lies  in  the  month  !?,!        ^1    °  °'  ""^  ^'•"'''•''.  » 

delivery  is  not  ImT.e  .'   Fror^n""  '"  ^"^  """  "■" 

K  of  customs  reSed 'the  bZ  of'tr""".'  '"=  »'" 

»^as  -.mplete  a  deliver"  as  if  .h         ]   ,  '''""'''*•  "■"« 

«i  into  his  own  hands     Th'„  n    f     u'  '""■  '"■"»  ''"l'"- 

Hs.and  would  beTus  ifiel^'  7l""'°'  '""'  "  "™  »■>  '!■» 

U.  b,„  as  he^wrS  ;  at  TendefZ """' d  "  ""' 
I  liome.  and  constrnctivelv  in  th.  ™''<"^'.""'  """^s  were 

k ;l,e  customs  anthti  fes*  su'^-rtrthe  *"  """ 
J  the  duties)  havine  bv  tim  a«       ''^""-l^^^  to  the  payment 

h  I.  hold'  thTrfor- thruseTf'r  "'  'H"  '"'°''  ""''"- 
t-"eh  order  or  dispolL^'I^rm^^hTch^let 

y-  i3.  136,  Morrison,  J.,  said:   -  While  I 
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'*  am  bound  to  recognize  the    principle    upon    wh 
"  Court  of  Appeal  acted,  I  regret  that  the  court 
'«  see  its  way  to  protect  the  unpaid  vendor,  for,  :i 
"  the  goods  in  one  sense  arrived  at  their  destinati 
"  insolvent  never  had  actual,  or  as  I  think,  const 
"  possession  of  the  goods,  and  could  not  have  put  hi 
"  on  them  until  the  duties  were  paid.  'With  due  del 
"  therefore,  it  seems  to  me  that  the  vendee  had  nu 
"  possession  of  the  goods  than  in  the  case  where  tho 
"  retains  possession  until  the  freight  is  paid.    It 
"  that  the  carrier  may  assent  to  the  vendor  haviiii 
"  or    constructive    possession    without    payment 
"  freight,  but  that  cannot  happen  as  respects  the 
"  lien,  for,  to  entitle  the  vendee  to  possession,  he  iiiii 
"  the  goods  and  pay  the  duties."    The  Court  of 
reviewing  and  reversing  the  judgment  of  the  Queen 
in  this  case,  held  that  the  transitus  was  at  an  end 
expressed  no  opinion  with  reference  to  the  critic 
Morrison,  J.,  if  such  they  can  be  considered,  of  t 
ciple  established  by  Wiley  v.  Smith. 

The  case  of  Btirr  v.  Wilson,  13  U.  C.  R.  478.  is 
to   in   Wiley  v.  Smith,  and   said  to  have   been 
on  Northey  v.  Field,  2  Esp.  613,  in  which  the  ver 
retained  a  jus  disponendi  over   the   goods.       In 
Wilson,  there  had  not  been  any  jus  disponendi  i 
but  on  the  other  hand  the  goods  had  not  been  pla 
bonded  warehouse.    They  were  simply  placed  in  a 
warehouse  sub.iect  to  payment  of  duties.    Part  of  t 
had  been  entered  and  duties  paid  thereon,  but 
not  held  to  give  the  purchaser  constructive  poss( 
the  whole.    It  was  held,  therefore,  that  the  trans 
not  at  an  end,  and  the  goods  could  be  stopped. 

The  case  of  Graham  v.  Smith,  27  U.  C.  C.  P.  1,  is 
on  Howell  v.  Alport,  and  probably  falls  with  it. 
cumstances  were  not  precisely  the  same  as  in 
Smith,  but  they  seem  to  raise  essentially  the  sai 
The  principle  established  by  the  Court  of  Appeal 
to  be  that  the  goods  are  at  home  when  the  colleotc 
toms  has  taken  the  bond  of  the  purchaser  for  the 
of  the  duties  in  lieu  of  the  cash  pajnnent.  If  tt 
principle.  Graham  v.  Smith  is  overruled,  as  well  i 
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.Alport,  because  m  the  case  just  named  a  bond  had  been 
taken  the  goods  having  been  placed  in  a  bonded  warX^ 
and  >t  was  held  nevertheless,  that  th^  transitus  was  no   at' 


CHAPTER  II. 

DOCK    WAKRANXS,    DELIVERY   ORDERS,    FACTORS. 

As  Hlready  stated,  the  proviso  to  section  47  nf  ti  c,  , 
Goods  Act,  which  substantially  reprodil^  f  \l^'"^"  '^ 
Factors  Act,  1889,  has  the  ^:7^ir^''  ^'  ^'- 
of  title  on  the  same  footing  as  bills  ^laZJ  t:T'' 
ineutH  include  dock  wan^nts,  warehouse-wL  'e  V  7" 
warrants  or  orders  for  the  delivery  of  goods  'al"!"'' 
"document  used  in  the  ordinarv  coLeof  i>n.  ""''  '"''" 
"of  the  possession  or  control  ^of^ods  J^^"'T  "  P"^*' 
"purporting  to  authorise,  either  byTntUUto'T;""  " 
"the  possessor   of   the  document   t^ZZ  '''■''' 

"goods  thereby  represented  "(a)  ""^  '"'''^''^ 

to'  the,-  greaely  resemble  bilU  „(  ,.t  r  It^  IV" 
iron,  thorn  in  thi.  respect,  that  when  2l  at  ^  ^u'' 
l.")«  wl,o  takes  the  bil  of  mC  bmlT  "n  T  ""' 
,.«ibU.  iu  order  to  take  possesd™  !f  ]Z  «  I  ""  ^  " 
a,,hpical  obstacle  to  his  seeking  „„,  iiTmmi^^"''" 
,««a  revuriug  him  to  attorn  to  bis  ril"  ^t  1  7 
Isodsaro  on  land,  there  is  no  reason  whv,b„  "'" 

reives  a  delivery  „,^er  or  io.kZ^tlkZl'nT,  ^'''" 
lidge  it  with  the  bailee  and  so  ■»!;.,    7  *  "'  "'""' 

p..«i„„  of  the  goods     Thesis  tbe-f        "'  ™"'"'""«"- 

liwscssion,  and  yet  not  give  such  «„„«!.      u    ^'^  "' 
of  aocua,ents  of  «tle  to  gfods  onloTe      "'  '"  '""  '™''*^ 
B«desthis  substantial  difference  tetween  them,  there  is 

(a)  Factors  Act,  1889,  a.  1  (4), 
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the  more  technical  one  that  bills  of  lading  are  i  ncie 
cantilc  documents  which  may  be  subject  to  the  law  me 
whilst  the  other  class  of  documents  is  of  modem  in\ 
and  no  custom  of  merchants  relating  to  them  has  ev 
established. 

In  Spear  v.  T racers  (a),  in  I8I0,  before  Gibbs,  C 
Nisi  Trius,  the  special  jury  are  reported  to  have  ob 
"  that  in  practice,  the  indorsed  dock  warrants  and  cerl 
"  are  handed  from  seller  to  buyer  as  a  complete  trai 
"  the  goods "  ;  and  there  is  no  doubt  that  such  is  tl 
but  the  observation  was  no  part  of  their  verdict,  and  il 
meant  as  an  expression  of  opinion  that  the  transfer 
dock  warrant  was  equivalent  to  a  delivery  of  posses 
'the  goods,  it  was  quite  irrelevant  to  the  case  before 
The  facts  were,  that  the  defendants  sold  sugar  to  Meal 
handed  him  the  dock  warrants.  Meaby  paid  them. 
Meaby  sold  the  sugar  to  Greaves,  and  handed  him  tl 
warrants,  and  Greaves  accepted  drafts  for  the  price. 
Greaves  transfeiTed  the  dock  warrant  to  Spear,  who  ail 
him  2,000/.  on  the  security  of  it.  Then  Greaves  fail( 
his  acceptances  were  dishonoured.  The  goods  all  tin 
stood  in  the  name  of  the  defendants,  and  they  by 
statement  to  the  dock  company,  that  the  orij,'iua 
warrant  was  lost,  obtained  a  duplicate  under  which  tl 
the  goods.  Spear  brought  trover,  and  Gibbs,  C.  J., 
"  I  think  the  defendants  had  no  right  to  stop  tlio 
"They  had  been  paid  for  them.  This  is  an  in 
"  attempt  on  their  part  to  assist  Meaby.  They  have  i 
"  possession  of  the  goods  by  the  exercise  of  any  right 
"  in  transitu,  but  by  a  falsehood.  I  am  of  opinion,  tli 
"plaintiff  to  whom  the  certificate  was  transferred 
"  valuable  consideration,  is  entitled  to  recover."  Th 
point  decided  in  that  case  was,  that  Spear  had  a  legal  pi 
sufficient  as  against  a  wrong-doer,  and  it  is  cleai'  that 
to  him  would  have  given  him  such  a  property  if  the 
been  no  dock  warrant  in  existence.     There  may,  pirlii 


(a)  Spear  v.  Travert,  4  Camp.  251. 
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I  n  d.ff,re,K.e  UH  to  the  effect  of  a  pledKo  witlio.U  ,leliverv  of 
pom.«.o„.  but  that  distinction  does  not  seem  to  have  been 
made  m  Speor  /.  Tracers  («} . 

In  Z.u,,n  y    Sann.la  (h),  in  1817,  the  facts  were,  that 
Roebuck  pu-dged  goods  lying  in  the  docks,  with  Samuda  and 
the  goods  were   transferred   into   Sannula's   name.      Then 
Roebuck  soH  the  goods  to  Zwinger.     Koebuck  applied  to 
Lsamuda  for  the  dock  warrants,  and  he  refused  to  give  tlien. 
until  he  was  paid  off  his   advances.     Roebuck  by  a  false 
pretence  (to  which  Zwinger  was  no  party)  got  him  to  take 
a  wortldess  cheque  in  payment  of  his  advances,  and  to  indorse 
the. lock  wamnt  to  Zwinger,  who  thereupon  paid  Boebuek 
he  price  of  the  goods.     As  soon  as  Samuda  discovered  the 
tnck,  he  countermand^  the  delivery  order,  and  seized  the 
Igoods.    Zwinger  brought  trover  and  recovered.     Sir  James 
Allan  Park  at  Nisi  Prius,  seems  to  have  likened  the  indorse- 
«ent  of  dock  warmnts  to  that  of  bills  of  exchange,  and  on  a 
notion  for  a  new  trial,  he  seems  to  have  thought  they  were 
Ike  bil^  o    lading  at  least;  but  liurrough,  J.,  said :  "  I 
f  hope  It  will  .e  understood  that  the  Court  does  not  proceed 
upon  any  thing  like  a   custom    in   this   case.  .  '.  T^ie 
eendant  has  been  paid  for  the  goods,  for  Roebuck  and 
the   defendant  are  one.    ...    Who   is   it  who  credits 
Roebuck  but  the  defendant?      We   therefore   have   the 
contract  of  sale  and  the  payment  <.omplete,  which  transfer 
property    and   though   there   also  exists  in  the  ease 
thi.  document,  what  difference  does  it  make?  It  does  not 
'""•«//(/«/<•  the  sale."  ■i*' uues  not 

In  /.,,.«,  V.   />o.nV,,(4  in    1817,   the   owner  of  su.^ar 
1  dgec  Ihe  dock  warrants  with  the  defendants.     Some  t^e 
br  the  pledge  the  defendants  lodged  the  dock  w^-iln 

k  ti  r  .r'  :v'T  ^^^ ''-  -^^^^^  --"<i 

p  me  transfei.  The  next  day  the  pledgor  became  bankrunt 
h  assignees  brought  trover.  No  question  could  arise 
bonjheiiegotiability  of  the  dock  warrants,  as  the  deli"" 

(<■)  L"'as  V.  Dorrie,,.  7  Taunt.  278. 

ao 
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was  oxcc.itcl  bcf..n.  iho  bunknu.t.y  ;  but  thougli  tli. 
,M  not  arise,  both  l>alla8,  J.,  uiul  Turk,  J.,  nitu.u. 
..pinion  that  tho  d.K.c  warrants   were   ne^'ot.abU'   by 

cnstom  of  traile. 

In  K.„srr  V.  S„s.{„),  in  ISlS,  the  .luestum  arosr 
uni.ai.l  soUer  gave  the  buyer  the  dock  warrants,  ; 
transferred  then,  by  way  of  idedge,  t..  Iveyser  th.  p 
Before  Kevser  notified  this  transfer  to  the  iUnk  ... 
the  bnyer*  faih'd.  and  the  original  selh-r  gave  n., 
counternumd  to  the  dock  con.pany.  Keyser  bn.nghl 
Ddlas  J  at  Nisi  Prius,  intimated  a  strong  opuin 
tli'e  transfer  of  the  .h)ek  warrant  f.n-  vabie  put  an 
the  seUer's  right  to  stop  in  tmnsiln,  and  dur.-ted  a 
subject  to  leave  to  enter  a  nonsuit.  The  parties.  1, 
eomproniiscd  the  eaa<'. 

It  is  to  be  observed  that  these  authorities  aiu-uii 
more  than  expressions  of  opinion  at  Nisi  rriiis, 
leai-ned  Judges,  I'ark,  J.,  and  Dallas,  J.,  whi.h  air  t 
to  establish  a  cnstom  the  effect  of  which  is  not  to  ,.„ 
struetion  upon  the  intention  of  the  parties,  or  the  i...- 
the  documents  of  title,  but  to  give  an  effect  to  them  < 
from  that  which  at  commtm  law  they  would  have. 

There  does  not  seem  to  be  any  ground  for  mar 

that  the  seller,  Avho  has  given  a  delivery  onler  to 

from  him,  is  thereby  precluded  from  setting  up  1. 

as  against  third  parties,  who  may  have  made  a.lv; 

the  faith  of  the  delivery  order,     lie  cannot  set  up 

inconsistent  with  the  document  which  he  has  -iv 

buyer,  and  on  which  he  has  allowed  him  to  get  civ 

cannot  therefore   deny,  that  the   person  to   wlum. 

handed  the  delivery  order  had  a  right  to  ..btaiu  p. 

lint  this  is  so  far  from  being  inc.msistent  with  tli 

one  who  is  stopping  in  tmnsitn,  that  it  is  a  nc.es 

essential  ingredient  in  it.     He  can  exercise  no  r.j,'l 

the  aoods  in  transitn,  unless  the  buyer  had  a  vcste.  r 

of  property  and  possession,  defeasible  on  Ins  ms.,lv. 


(fi)   Kri/ser  v.  Sine,  Oow.  oS. 


it  is  imi.os«il,I,.  to  Hiiv  that  the  nossossion  „f  ..   ip 

iiniM.its  any  thinK  n.ore  t/mu  thl.  '"•''■>  '*'•''''• 

It  is  thercfoio  .siihinittcil,  that  tli,.  ii.,l  . 
onl.r,  or  dock  warriuit,  Jius  ii„f  /',„,l  .  «l<'IiVfry 

A..,s)  any  effect  l.yon;,!';:''::;^''^^^'^^^^^^^^ 
hi  .1,11  bins  V.    f'sl,nni,(„)    ill    isu    u      . 

I  ..■  i...,„:„„.  .,„.,  „,.«„,  ,';,,•'"";■'■."■"'  '■ "'.y 

I  i.,m,  (,■„,„  Li.,y,i  „f  r.,.Ki„„. ,      ,, .,  '  ;'""""'■'•  "'■ 

f.r  it.    r.l„v,l  l,u(l  mad,.  „„t  a  l.ill  ,  ,•  1,.         .."'"'  '■""' 
l"v,.„ln,  ,„„1  t\,„v  gave  ,„  ,1",         ■''."  '"  "'"""■■  »'"' 

.■«.l»»..sU"nto,-amlCWoiihT-    TO      ?      t'"'''™''''' 

!*■  '«■"""  '■'  T""-.  "»j  c/ea  hi ;,!":;;:,,:;- .7''" 

Thomas  ^>ave  Ins  acceptanoos  in  n„v,».,  /        'uueiy  order. 

hoordom-ith  the  defendant      IZT    '       .  '^''"  ^^'"'^"^ 

•L  soon  as  the  ship  arrived  tho  Dla,.r^  ^  ^'^'^"^  ^^'^''"^""^'  ""'^ 

.ot  to  deliver  the  beanl     Thf     ^      'f '""'^^'^ *^^' '"P^^i" 

'.longin,  to  Hunter  and  CWentrX^^^^  '^'^Tf  ^^""  '^^^^ 

tho  defendant.     IT^e  pSff^VV       ;'°'^*''''^'""»»'l"- 

•as  upheld.     Tindal    C  7'°*''^.  "^^"^^^^^^  «»  verdict,  which 

i-L>„ofrhin'ofte^^^ 

^^.tainto,^iverthc,:!2;ntS>^ 

>n.signo"loho„;;^ioodsl!fi!;L!''^^^^^^^   ^^  ^--^'" 

'  tho  defendant,  thel^^wh  I  !'  ^t  '■"^'  r™* 
-tuully  refused  to  pay  for  the  lo^  Th  I'""''"'  '^"^ 
w^ls  sold  and  delivered  thp  ,1 7   7  ^'^  "'■^'°"  ^'»«  ^^r 

»J  been  no  deli    ^      A  A^^^^^^^  ^""^-^^-S  that  there 

Nict,  but  the  Court  of  t  \       ''  "''  P'^^'^^^ff  «^tained  a 

^     ^  ^«^»>ery^reeeipt  of  the  warrant 

(")  -hnkiinay,  L'»hornr    11T     T    «   ^  ^    ^        ' — 

••i'.~..„_„,6L.j.K..;jr«M;*«-.„,. 

o  o  :» 


il 
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.'  was  not  in  effoct  tho  same  thing  as  tl.o  .Uliv.i 
u  receipt  of  tho  gooa«.  .  .  .  This  wammt  .s  no  m.uM 
u  e„gogon.cnt  by  the  wl.artingrr  to  d.-livei'  to  the  .0,, 
*<  or  any  one  lie  may  appoint.  " 

The  ease  of  M'K'ra,.  v.  S,ni,h  l-l  wa.  heanl  .m  a,, 

the  House  of   LonU  in    ISiO    iron,   the     .mvt  ot   , 

Smith  and  CV,  the  seUevH,  instnu-teaAh.xa.u^^^^^^ 

.ortain  sugars  in  Little's  wanlumse.     I.ttle  enter.-.l  , 

..Received   from   James  Ah-xander  for  J.  and  A 

Smith  and  Co.  tlien  sold  the  sugar  to  liouu.  and  ( 

.ave  them  a  delivery  order  on  Alexander.     How... 

took  no  s.eps  to  get  possessi<.n  of  the  sugar,  hut  >, 

M'Kwan  and   Co.  and  haudnl  the.u   the  d.-l.very  , 

Alexander.     On    the    I'.Uh    of    Septeud.er,    .Uexun 

written  to  Smith  and  Co.,  giving  them  a  statennn 

weight  of  the  sugar,  of  his  warehouse  and  .U.hv.rv 

The  statement  of  the  weights  was  headed,  "\N  eights 

..  two  hhds.  of  sugar,  &e.,  delivered  Messrs.  James  1, 

..  Co  "     On  the  2r)th  of  Septemher,  M*Ewan  and  ( . 

Alexander's  otfice,  and  there  produced  the  ongu.al 

order  .m  Alexander  which  Howie  and  Co.  had  g.v 

A  clerk  of  Alexander's  then  made  this  entry  ma 

which    the    weights   were    entered    when   we.gln, 

u  Delivered  to  Messrs.  M'Ewan  and  Sons,    and  ga. 

note  in  the  following  form:  "J>^^Uver  to  Messrs 

»  M'Ewan  and  Sons  42  hhds.  sugar.     At  t  u-  dat. ,. 

the  latter  word  *'  deliver  "  had  heen  altered  mto  •• , 

On  the  2.;th  of  September  Smith  and  Co.  lu-ar.l  ..t  1 

(<o.'s  inscdvency,  and  instructed  Alexander  to  tak. 

stop  delivery,  and  on  the  27th  Alexander  remov.-l 

to  another  warehouse.     The  Court  of  Sessum  gave 

for  the  sellers,  and  was  athr.ned  m  the  House  ut  1 

was  argued  for  M'Ewan  ami  Co.  that  the  .lehvc. 

of  the  delivery  order  had  the  same  eftect  m  d.st, 

seller's  right  to  resume  possession  that  the  deUve, 

of  lading  would  have  had,  hut  the  House  of  L-i'l. 

(!,)  W'Kn-an  V.  SmrtA.  2  H.  L.  B.  309  ;  13  Jur.  •265. 


llu.  suKur  had  b.-.n  .onHtnutivdy  ,l.liv..,v,I  l.v  ,.„„,.„  '/ 
.uHnoran.  »m.     Lonl  Cottonhan,,  L.  (•.,  ,„•,,  /  ..^1.,  .../J  ^ 
•'audtiin  dul  n..t  cnstituto  «  dolivm-,  for  th,.v  (fl..    . 
•>  .0.  not  iu  the  hand-  of  Aloxand..  iy  ^hlt^hllr: ; 
••  wx.  g.vo„  but  ,n  these  of  the  warehousemen.  MeKsr..  I  t 
"  ..  whom  the  order  was  <lire,tod.     It  was  not  the  acknow 
•;le<^n.ntofaf„etdonebythep,.r«onwhom^^^^^^^^^^^^^ 
'a,knowlcdKnH.nt,  bu    was  „n  onh-r  to  a  third  person,  whl 
*•  MiiKht  or  might  not  think  tit  to  ex.rute  it." 

In  <!,m„  V.    /.W,v{-,„r,    [««<//,„„   „,„/  ,.,   ;  .    j^^    j      . 
.H.mlants  nmtraeted  to  n.anufaeture  rails  fo.^  the  Abei'dare 
.on  (o,  the  contrmt  stating,   "p„y,„ent  to  be  ...ad.  by 
•'l.,.vers  aoeeptance  of  sellers  drafts  at  six  months  .b.te 

;;:^r  ;"T"'r  ^a'?"''  "'  "^•^"^"'  -"•  wharfinger': 

mt  heat.,  of  each  oO(»  tons  being  .taeked  ready  for  sl",,- 
"not.  Ihe  nuls  M-ere  n,a,le.  ami  the  i„spoetor  and 
wharfinger  gave  then-  ec.t.ficates,  the  wharfinger's  being  in 

e  terms  tol  ow.ng:  ^hereby  certify  that  there  arc  b^ing 

'at  the  works  of  Uuiekow,  Vaughan  and  Co.  .300  tons  o1 

I  iron  rails  which  are  ready  for  shipment."     The  eertificatos 

fcj.re  trom  time  to  time,  as  the  iron  was  ready,  delivered  to 

e  Abenlarc  Co.  in  exchange  for  their  aeceptances.     The 

lAl.o,.lare  (  o.  pledged  them  with  Toms,  and  subsequently 

.came  inso  vent  ;Joms  died,  and  his  administrator  elaimed 

hen  on  the  rails  for  the  sum  advanced.     The  Court  of 
ipFai,  •■onsisting  of  James  and  Mellish,  L.  JJ.,  held  that  the 
efendants  rights  as  unpaid  sellers  were  not  affected  bv  the 
lealmgs  with  the  certiHoates.    It  is  obvious  in  this  ease,'  that 
to  donmients  were  merely  statements   that   the  iron  was 
My  fur  delivery;   and   were   not   nmde   by   the   sellers 
Puy  were  not  documents  in  u  J.ich  the  sellers  promised  thit 
0  n-on  should  be  .Icliverod  by  them  to  the  1101^1"  in  tt 
N.as.,  VIZ.,  Fon,nl.,r  v.  nai,.  (I.).     JSor  were  they  docu- 
lent  g.von  by  the  sellers  authorizing  the  holders  to  obtain 

['■)  fun«,7oe  v.  &„„,  jfi  £  J.  C.  P.  2W  •   1  C.  R  \\.  jS        ^^'  '^''^'-  '''• 
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delivery  of  the  goods  from  some  warehouseman,  as  in  . 

V.    f'shi)nic  (a),  so  that  it  coukl  not  even  hase  been 

that  it  was  a  case  of  the  seller  having  undertaken 

exercise  his  right  to  stop  the  goods.     The  only  way  in 

the  plaintiff  could  make  a  case  was  by  attempting  t 

that  there  was  a  custom  in  the  trade  to  treat  these  cort 

as  if  they  were  such  documents.     But  Hellish,  L.  J., 

out  very  clearly  that  even  if  that  were  so,  although  il 

be  very  good  evidence  of  an  eciuitable  charge  betwt 

pledgor  and  pledgee,  it  could  not  possibly  affect  the 

rights.     lie  said :    "  The  vendor  having  agreed  by  li 

*'  tract   that   he  would   giv<'  the   whai-finger  s   certiti 

<'  order  that  the  purehaser  may  have  evidence  that  lli 

*'  have  been  actually  made,  and  now  are  actually  rciul 

"  shipped,  cannot  help  giving  the  certificate ;    and  1 

"  fact  of  his  giving  that  certificate,  which  does  not  pr 

"  be  negotiable,  and  does  not  profess  to  require  tlic  ( 

"  of  the  goods  to  order  ot  to  bearer,  or  anything  of  tl 

•'  can  affect  his  lien  as  vendor,  merely  because  the  \n\ 

"  chooses  to  borrow  money  on  the  faith  of  it,  I  am  at  ; 

"  conceive." 

In  the  case  of  t'aniiiloc  y.Baiii{h),  hi  1870,  the  dtt 
sold  to  IJurrs  and  Co.,  100  tons  of  zinc,  giving  llu 
documents  each  in  the  following  words  :  ''  We  hcnli} 
"  take  to  deliver  to  your  order  indorsed  hereon  two 
''  tons  merchantable  sheet  zinc,  off  your  contrac  t 
"  date."  Burrs  and  Co.  then  sold  fifty  tons  of  the  ziii 
plaintiffs,  and  indorsed  to  them  two  of  those  doc 
The  plaintiffs  gave  their  acceptances  for  the  piico. 
and  Co.  then  became  insolvent,  not  having  paid  lor  t 
and  the  Court,  ccmsisting  of  Brett,  Archibald,  and  Liiid 
held  that  these  dociiments  did  not  amount  to  a  rciurs 
that  the  goods  were  the  goods  of  Burr,-*  and  ('•».,  ire 
the  unpaid  seller's  lien,  and  that  the  unpaid  sclltis  n 
up  their  Hpu.     Brett,  L.  J.,  said,  •'  It  is  admitted 


(n)  Jenki/i«i  V.  rahoriie,  13  L.  J.  (,'.  1'.  190  ;  7  M.  &  <J.  <'>TI* 
(/;)  Far-.iilvi  V.  Jiitir,  io  L.  J.  C.  P.  2(34  ;  1  V.  V.  !'.  HJ. 
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.|  document  in  4,uvstion  is  not  a  known  ,lo,.nn..nt  an>onf,st 
"merchants,  therefore  the  Court  ninst  l„„k  at  it  •,«  th"v 
•'w,.ul(l  at  any  other  ordinary  written  instrument  So 
"looknig  at  It,  It  obviously  contains  no  rq.resentation  of  ,„v 
"fact,  and  the  phuntiflfs  liad  no  right  to  relv  upon  it  as  s'ueh 
"a  representation;  and  eonsequently  theV  ,1,,  not  hrh,.^ 
"themselves  withni  either  of  the  propositions  as  to  .stonner 
"which  I  ventured  to  lay  down  in  Can-  y  /  .f  y  „' 
"/.y  r„  (a),  and  to  Avhich  I  still  adhere.  It  was  a'  mere 
"nndertakiiiff  or  contract  between  the  plaintiffs  and  their 
"  iiiiinediate  vendees." 

It  is  interesting  to  note  that  whereas  these  duc.ments  were 
construed  by  the  Judges  as  being  -tokens  of  authority  to 
"receive  possession,"  the  legislature  through  the  medium  of 
the  Factors  Acts  went  a  step  further  and  assumed  that  they 
were  aoouments  "used  in  the  onlinary  course  of  business  -.'s 
"proof  of  the  possession  or  control  of  goods,  or  authoriziiisr 
"or  purporting  to  authorize,  either  by  endorsement  or  by 
"dt-]uer>',  the  possessor  of  the  document  to  transfer  or  receive 
"goods  thereby  represented  "  (/>). 

In  the  Imperial  Bend  v.  The  London  an,l  Sf.  Kathmne 
IWhio  (<■),  in  1877,  Messrs.  farter  sold  18  casks  of  gum 
.mdrac,  lying  at  the  defendants'  docks,  to  Dalton,  a  broker 
who  purchased  for  undisclosed  principals.  Messrs  Carter 
Signed  a  delivery  order  addressed  to  the  defendants,  re(,uirinff 
delivery  to  JJaltcm's  order.     Dalton's  undisclosed  principals 

I  were  Hrousson  and  Co.,    and  Dalton  indorsed  the  delivery 

I  order  to  them,  and  they  pledged  it  with  the  plaintiifs,  who 
doposucd  ,t  with  the  .lefendants.  J?„t  the  defendants  .^ave 
"0  delivery  warrant,  and  had  .hme  nothing  amountin-^  to  an 

h-ttornnicnt  to  the  ph.intitfs.  Wlu-n  Dalton  dis,..,vered  that 
lironssonand  Co.  were  ins(,lvent,  he  sent  a  cheque  for  the 

pneeot  the  gum  to  Messrs.  Carter,  and  at  about  the  same 


('■)  Factors  Act,  18«<»,  s.  1  (4) 
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time  sent  ii  clerk  to  the  defendants'  offices  and  obtained 
the  defendants  a  warrant  for  the  goods  in  the  name  of  M 
Carter.  Dalton  then  sent  the  Avarrant  to  Messrs.  Carter 
indorsed  it  to  him  (and  gave  him  a  second  delivery  o 
Jessel,  M.  11.,  held  that  the  effect  of  the  indoi-sement  \ 
plaintiffs  was  to  authorize  them  to  obtain  delivery  (j 
goods,  and,  if  they  had  done  so,  or  if  they  had  obtaii 
constructive  delivery  by  getting  the  dock  company  to  h 
their  bailees,  there  would  have  been  an  end  of  the  in: 
but  they  had  not  done  so;  their  title  had  not  been  recoj; 
by  entry  in  the  defendants'  books,  and  therefore  the  ii 
seller's  lien  had  not  been  discharged. 

In  the  Mcnhant  Haiikiini  Co.  v.  'I'hi'  Vhnuix  Hrxsnini 
Cb.  (<•),  in  1877,  the  defendants  contracted  to  make  an 
to  Smith  and  Co.  5,000  tons  of  steel  mils  free  on  \m 
Liverpool.  From  time  to  time,  as  portions  of  the  rails 
ready  to  be  forwarded,  the  defendants  gave  Smith  an 
warrants  in  the  following  form:  "The  under-nieu1 
"  iron  will  not  be  delivered  to  any  party  but  the  hoi 
"this  warrant.  Pheenix  IJessemer  Steel  Company,  Lii 
"  No.  88.  Dec.  10,  1874.  Stacked  at  the  works  c 
"rhoenix  Bessemer  Steel  Company,  The  Ickles,  Sht 
"Warrant  for  403  tons  steel  rails.  Iron  deliverable  (f. 
"  to  Messi-s.  Gilead  A.  Smith  and  Vo.  of  Loudon,  or  to 
"assigns  by  iudoi-sement  hereon."  Then  foUowei 
particulars  of  the  rails,  and  thc^  words,  "  to  be  del; 
"  free  on  board  at  Liverpool."  Together  with  each  wa 
the  defendants  sent  an  invoice  in  the  following 
"  Messrs.  Gilead  A.  Smith  and  Co.,  London.  Bought  ( 
"  I'hoenix  Bessemer  Steel  Company,  Limited,  stacked  on 
"  works  to  your  order,  to  be  delivered  f.  o.  b.  at  Liv 
"according  to  vour  instructions."  Then  follows 
particulars  of  tlu'  rails.  Suiith  and  Co.  pledged  the  \v;i 
with  the  plaintitts,  and  became  insolvent.  The  (Ufci 
claimed  a  lieu  as  agaiust  the  plaintiffs,  as  unpaid  k 


(.)  Menhant  Bankitiij  Co,  v.  I'hueii'r.  Detuimr  Stttl  Co.,  Hi  L.  J.  Ch. 
Ch.  D.  200. 
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Evidi'iico  was  given  at  the  triil  thnt  K 

unpaul  «ller  had  g,ve„  „,,  hi«  lic„.     W,,  jr.  j,.  ^^     J,^ 
the  ,.„  torn  h«i  been  p,.„ve,l,  ,|„„  „  p.,„„„     ,,;  ""^ 

™n.„   ,„u»t  W  taken  to  know  ,ho  custom,  a„d  vi,-.,;irtelU 
ho  tnule,  when  he  ,«,e»  the  w„,™„t,  ,h„t  the  goo.1,  aJe  ft  l 
fro  ,  .he  seller',  hen.     IIU  r.onlship  also  sta.eS  that  in  the 
|«„l,n,lar  eircnmstanees  of  thi.  ease,  the  .lefondanls  ,„  ,," 
u>,.  known  that  the  ,va,™n.s  „■,.„,  intended  to  be  n.J 
'"■  'f™'  I''"T--.  "  .  I>l.'.l«n.«,  and  oouM  not,  therefore  b 
lioani  o  set  «,,  their  lien  against  the  plamtiits  („) 

.»..o.he,,iain.i«.  T^rruid^r?^^^^ 

™.  the  nnpa  d  seller  notwithstanding  that  the  ,„  ..^tv  has 
1<,«1,  so,,  the  g„o,ls  ,„  Iran.;,,,,  „r.  what  is  mneh  the  si 
thing,  refuse  to  make  delivery  ? 

It  does  not  seem  to  be  eapable  of  argument  th-,l  the 
md.«nrent  or  delivety  of  „  deliver,-  or-de/or  C;, ,  „  w 
Vra to.as  a  n.a.te.-  of  law,  in  ,h„  «„„,»  „,  „„„  „„  ,  j  ;™' 
or  ,„do«t  of  a  bill  of  lading  would  do,  to  d^™  h  o   it 

llelhl      0',,  h!   T"  ,  """  ""•■  ^"""'^  ■•«■"»  '"  >"""■'"■'■ 
;W"C,,    f,om  the  hoHei-  are  destroyed  by  ,Ta..on  of   the 

k  :::;':rr";r  "v"  ""■■'-'■""••"' '-  '■'•"  ■"■ "-  •^'™' 

Crt,   f '  "'"  ''""■■'  *"'■  *""''■  °"  "»««""'™t  wotdd,  u  less 

h.,  wiisan  express  agreement  to  the  eontian-,  bo  subieet  to 

t.|iutie»  between  the  seller  and  buvcr   ■„„•  .Z     t  n 

«.*«  would  be  the  right  to  stop  thigj:"  ""^  "'  '""'^ 

I .  the,,,  the  seller's  rights  to  withhold  delive,y  fro,,,  the 

I    or  are  g„„.,,  ,be  „„es,io„  see.ns  to  ..olve  itself  i.Zh  I 

>  ilol»oi5o>der  that,  as  aga,„st  hi,a,  he  has  waived  hi,  lien  y 


"'•^  A»/ye  Dmmowi  Mints]  02  1,.  J. 


06  I.,  J,  (i.  15.  ^i 


Ch.  lti«;  (181)3)  I  c'h.  618, 


•>  ;  ,13  U.  li.  I).  Of*  ;  ^, 


45S 


FACTORS. 


[!• 


Has  he  estopped  himself  from  exercisinj?  his  right  to  st..] 

goods  ?  ,      ,.  ,•     i- 

And   in  considering  these  eases,  the  distinction  m\i> 

boiTie  in  mind  hetAveen  the  case  where  the  seUer  nial 
promise  to  the  buyer  to  deliver  the  goods  to  him,  or  to 
one  named  by  him,  and  the  case  Avhere  the  seller  lual 
promise  to  the  buyer,  and  also  makes  a  promise  to  ev.r; 
into  whose  hands  the  order  or  Avarrant  may  come,  tn  d, 
the  goods  to  the  holder.  In  the  first  case,  the  promise 
is  made  to  the  buyer,  and  not  to  the  holder  ;  in  the  so 
it  is  made  to  the  buyer,  and  also  to  the  holder. 

If  this  be  the  coiTcct  view,  it  seems  to  be  a  question  o 
in  each  case  whether  the  representation,  supposing  tlie 
ment  to  contain  one,  was  made  to  the  holder  or  not. 

In  the  last  case.  The  Merchant  Bankino  Co.  v.  'Ih,'  1' 
Bessemer  Steel  Co.  {a),  it  seems  to  have  been  proved  th; 
representation  had  been  so  made. 

And  in  Familoc  v.  Bain  (h)  there  appears  to  hav(>  bi 
such  representation,  for,  as  Brett,  L.  J.,  said  "  It  is  a,l, 
"  that  the  document  in  question  is  not  a  known  doc 
"amongst  merchants"  (<•)• 

The  main  object  of  the  Factors  Acts  was  to  seonro 

fide  buyer  or  pledgee  who  had  made  advances  to  a 

known  to  be  such,  either  on  the  security  of  the  goods 

selves  or  of  the  documents  of  title  to  the  goods,  apuii 

real  owner.     The  remarks  of  Willes,  J.,  in  the  course 

judgment  in  F„e„U's  v.  Montis  (d),  show  very  distm.tl: 

were  the  objects  sought  to  be  attained.     He  said  the  4, 

is   "  How  far  a  pers.m  who  is  not  the  real  owner  of 

-'but  who  appears  to  the  worl.l,  or  ratlier  to  th<.s,.  . 

u  with  him,  as  owner,  and  who  deal  with  him  on  ih.  t 

a  his  apparent  ownership,  should  be^allowed  to  .Hiito 

dl  not  require  to  be  ropsterod  as  a  bill  of  .a.e.  H,  n  '      • 

'%  FuaUn  V.  AtontU,  38  L.  J.  C  1'.  '.>o ;  L.  IL  4  C.  P.  U3. 
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'>a  third  person  a  greater  title  than  lie  lu,„self  h.s 
•'Every  one  ,.  agreed  that,  Avith  respect  to   the  ordinary 
"curreney,  and  bills  of  exchange  whilst  running,  a  person 
'<  who  receives  them  ho,„i  ti,h'  and  for  value  is  entitled  to  hold 
"the.n,  notwithstanding  any  infirmity  of  title  in  the  person 
"from  whom  he  obtains  them  («).     That,  however    is  f,r 
"  from   being  so  as   to  ordinary  merchandise  "  ;  and  after 
referring  to  the  exceptional  cases  of  sales  in  market  ov.>rt  -uid 
the  sale  of  goods  under  circumstances  in  which  the  owner 
might  have  rescinded  the  contract   on  the   ground   of   the 
buyer's  fraud,  and  to  the  case  where  the  owner  had  clothed 
i.n  agent  with  an  apparent  authority  to  deal  with  the  goods 
he  eoutinued  :  "  These  instances,  however,  are  exceptional  to 
"the  rule,  that  no  man  can  give  a  better  title  to  goods  than 
"ho  has  himself,  and  that  the  real  owner  is  not  bound  except 
"  to  the  extent  of  an  interest  aa  hich  he  has  parted  Avith  or  an 
"authority  which  he  has  given.     Now,  the  result  of  that 
"state  of  the  h.w  with  respect  to  agents  employed  to  sell 
Med  to  the   course  of  legislation  which  is  known  by  the' 
"general   description   of  the  Factors  .» -s ;  because  ii  was 
"held  by  the  Courts  of  law  that  the  case    f  a  y./.vA,*.  of  goods 
"by  a  factor  intnisted  with  the  possession  of  goods    and 
"authorized  to  sell  them,  fell  within  the  general  rirle    to 
"which  the  instances  above  enumerated  are  exceptions  Imd 
"that  It  did  not  fall  within  the  exceptions  by  reason 'of  a 
"pledge  being  an  ordinary  and  accustomed  transaction  to  be 
"  outered  into  by  a  pei-son  intrusted  as  agent  to  seH.  or  per- 
"haps  more  properly  by  reason  of  the  Courts  of  law  havin- 
"treated  a  j^edge  as  being  out  of  the  scope  of  an  authority 

j  to  sell.  Ihe  legislature  seem  to  have  considered  that  to 
'■  be  too  narrow  a  view  of  the  proper  scope  „f  ,ho  authority 
•ot  an  agent  to  sell;  and  tln^y  were  no  doubt  indued  to 
•think  so  by  reason  of  tlie  alterc.l  nio.le  of  conducting  mer- 
•oantilo  transactions  in  mod..rii  times,  and  because  it  had 
"•'^"•n.'  u  usual  and  accustomed  course  for  facfrs  intrusted 

I -with  goods  for  sale,  to  make  advances  to  their  principals 


(o)  Soea/(<f.  p.  I7i». 
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-  fither  in  moiu-y  or  by  the  acceptance  ..f  l.ilU  against  t 
"  consignments,  and  to  keep  themselves  in  funds  by  ivpl..! 

-  the  documents  of  title  with  bankers  or  other  money  dc.l< 

Lord  Blackbuni,  in  the  case  of  Coh-  v.  Thr  ^o,■lh  II , 
Ihnik  (a),  said:  "  The  general  rule  of  law  is,  that  whe 

-  person  is  deceived  by  another  into  believing  he  may  s, 
-deal  with  property,  he  bears  the  loss,  unless  he  can  > 
-mat  he  was  misled  by  the  act  of  the  true  owmM-. 
-legislature  seems  to  us  to  have  wished  to  make  it  tlie 

-  that    wheie   a   third  person   has  intrusted  goods,  or 

-  documents  of  title  to  goods,  to  an  agent,  who  in  tl...  r, 

-  of  such  agency  sells  or  pledges  the  goods,  he  sl.uul 

-  deemed  by  that  act  to  have  misled  any  one  who  „m 
-deals  with  the  agent  and  makes  a  purchase  from  . 

-  advance  to  him,  without  notice  that  he  was  not  antli.: 

-  to  sell  or  to  procure  the  advance." 

The  factor's  power  chieliy  depended  upon  the  second  « 
of  G  Geo.  4,  c.  1)4,  by  which  it  was  in  substance  emutod 
any  person 'intrusted  with,  and  in  possession  of  any  d..c.i 
of  title  to  goods,  should  be  taken  to  the  true  owner  c 
goods,  so  far  as  to  give  validity  to  any  contract  made  b; 
for  the  sale  or  pledge  of  the  goods  to  a  person  wlu.  In, 
notice  that  he  was  not  the  actual  and /*o««  fidr  owner  (i) 
The  meaning  of  the  word  "intrusted"  in  this  so 
which  word  occurs  in  all  the  Factors  Acts  up  to  tlic  . 
1877,  but  does  not  appear  in  the  Act  of  188U,  was  mucl 


(a)  <  ole  V.  Xorth  \U.U'n.  1U,U;  U  h.  J.  V.  V.  '2ri ;  h.     .  K. «  •  1  ^  •; 

/,)  The  words  ..f  the  ^-'cond  .ectiou  of  6  Ceo.   4,  c    •'^•. ""•,]'•; 

..       .     intrusted  with  and  in  possession  of  any  b.ll  of  lad.ns     nd  a  , 

..  dock  warrant,  warehouse-ke^-pcrs  eertiticate   whar  u.gors  cert,  ua  .. 

..  or  order  for  delivery  of  goods,  shill  be  deemed  and  taken   o  U-  th-  t.u 

of  the  kowIh,     .     .    described  and  mentioned  in  the  sai.l 
••ments    .    .    so  far  as  to  give  validity  to  any  contract  or  a^-n-Mnr 
..  made  or  entered  into  by  such  person     .  with  any  ^^    .    • 

"  sale  or  disposition  of  the  said  g.ods.  or  for  the  deposit  or  I'lodu'  hu^ 
•'  as  a  security  for  any  money  or  n-gotiable  instrn.m-nt  advat,, 

•■  by  such  person  .  .  upon  the  faith  of  such  several  docu.nen N  .  ■ 
-vided,  such  person  .  .  shall  not  have  notuo  by  su.h  d.-.m-.t- 
•or  otherwise  Uiat  such  person  .  -  so  intrusted  as  aforesaid  .., 
"the  actual  and  W.ay.;./e  owner  .  .  of  such  goods  .  .  so  sold  or « 
"  or  pledged  as  aforesaid." 
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sidtMod  in  two  irnimrtant  causes,  I'hilh),,  y.  Ihiih  wo.and  Ifoi. 
nVWv.  l'hillii>H{l,),  arising  out  of  tho  followiug  tmnsu-tion 
rhillips  was  the   owner  of  two  c-argoos  of  tobacco,  and  ho 
,,la(od  the  bills  of  lading  in  tho  hands  of  AA'arwick  as  his 
factor,  for  sale.     The  bills  of  lading  ^vere  indorsed  to  War- 
wick.   The  goods  arrived,  and  were  deposited  in  tho  dock 
warehouses  in  the  name  of  Warwi.k,  the  indorse.-  of  the  bill 
of  lading.    Warwick,  in  eonsequenc<>  of  being  the  indorsee  ..f 
the  bill  of  lading,  and  the  pers;;n  in  whose  name  the  goods 
were  deposited,  was  enabled  to  have  dock  warrants  made  out 
in  his  cwn  name.     He  did  so,  not  for  tho  purpose  of  sellin- 
the  goods  for  the  owner,  but  with  the  fraudulent  purpose 
of  raisnig  money  for  himself.     He  pledged  some  of  the  dock 
warrants  with  Huth,  and  others  with  Hatfield,  for  large  sums 
cf  money.     Hatfield  and  Huth,  respectively,  hon,i  ii,le  believed 
that  Warwick  was  the  owner  of  tlio  goods.     Tho  two  actions 
were  to  try  whether  the  pledges  were  valid  or  not  as  aeaiiHt 
Phillips.  ^ 

J'liilllps  V.  Huth  (//)  was  first  tried  in  1830,  before  Gurney 
B.,  and  the  jury  found  a   verdict  for  the  defendant.     The 
Court  of  Exchequer  granted  a  new  trial,  on  the  ground  that 
the  pledge  was  not  binding  on  tho  owner  of  the  goods  at 
oomnion  law,  and  that  Warwick  Avas  )iot  intrusted  with  the 
dock  warrants  M'ithin  the  meaning  of  the  Act.     Parke  B    in 
delivering  the  judgment  of  the  C^ourt,  said  :  "The  prindpal 
'Question  is,  as  to  the  meaning  of  tho  second  section  of  the 
"tJ  Oeo.  4,  c.  94,  commonly  called  the  Factors  Act      ]ief(.re 
'MIio  passing  of  this  Act,  or  rather  of  the  previous  Fact<.rs 
Act,  the  4  Geo.  4,  c.  83,  it  was  clearly  settled,  that  a  factor 
^  or  agent  for  sale,  had  u(,  power  to  pledge,  whether  he  was 
I'm  possession  of  the  goods  themselves,  or  of  the  symbol  of 
I  'the  goods,  and  even  though  the  symbol  might  bear  on  the 
Mace  of  It  some  evidence  of  the  property  being  in  himself, 
as  m  the  case  of  a  bill  of  lading,  in  which  he  was  the 


!?(  '^1'''"'"  ^-  ^f"l''<  6  M.  &  W.  572,  in  184(1. 
['')  IMjtelil  ■     "  ■ 


'     ~ ■•^      •»  •     »*t^,    III     lO-Hf, 

V.  Phm,,*,  9  M.  &  W.  647.  ill  IN  12,  14  M.  &  W.  Wo  ;  12 
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"  eonsigncP  or  in<lorscp.     Tliis  wns  in  aocovdanco  wit 
»  genenil  rule,  that  he  who  deals  with  one  acting  ex  w 


III 


"can  ol.tain  from  him  no  hotter   title   tlum    his    iiki 
"enables  him  to  bestow. 

"  Bnt  this  rnle  was  thonght  by  some  to  bo  attended 

-hardship  on  merchants  and  others  dealing  with  fa.tc 

"the  faith  of  their  being  principals,  and  the  legisbitiii 

"the  4  Geo.  4,  first  relaxed  this  rule,  and  by  the  C.  (i 

"extended  that  relaxation.  ...  It   is   very   clear  tlu 

"  second  section  of  the  G  Geo.  4,  relaxes  the  rule  ( 

"connnon  law,  only  with  respect  to  those  who  deal 

"  persons  who  are  not  merely  in  possession  of,  but  ar 

"  Intnistt'd  with  the  symbol  of  property.     However  git 

"  hardship  may  be  on  innocent  persons,  and  whatever 

"may  have  supposed  from  finding  another  in  possessi(. 

"  document  bearing  the  iiuUria  of  property  in  himsel 

"  the  statute  does  not  apply,  and  they  can  acquire  nc  t 

"  virtue  of  it,  unless  the  document  has  been  intrusted  t 

"  person." 

Phillips  V.    Hnth  {a)  was  compromised,   but  Ilntn 

Phillipn  {b)  was  tried  before  Lord  Abinger,  who  direct 

jmy  to  consider  whether  an  intiustiii(f  of  the  dooumei 

dock  warrants  made  out  in  Warwick's  name)  was  i 

He  expressed  a  very  strong  opinion,  that  there  could 

fact,  be  an  intrusting  of  a  document,  the  very  ereal 

which  was  a  breach  of  trust,  but  declined  to  define  iuti 

as  a  matter  of  law.  further  than  that  it  implied  privity  ai 

sent.     Under  this  direction,  the  jury  found  for  the  i)l 

The  cause  was  taken  by  wiit  of  error  into  the  Kx( 

Chamber  (<),  and  the  Judges  there  expressed  their  euiici 

in  the  docti'ine  of  the  Exchequer  in  Phillips  v.  Hnth  ( 

affirmed  the  judgment.     The  case  was  taken  hit.)  the 

of  Lords,  and  the  judgment  of  the  Exchequer  Chanil 

affirmed  (c). 


(«)  Phitlipav 


//,(</,,  6  M.&W..T2. 


(6)  Hatfield  v.  riiUlijis,  9  M.  &  ^V.  <M7 


(rj  llatfithi  V.  VhiUip», 
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In  the  meantim,.,  in  the  yoar  1842,  tl.o  lopslaturo  ..anse.! 
the  statute  .  &  (J  Vict,  o  ;19  (a),  which  was  pn.p..otivo  only, 
Init  hy  the  fourth  so.ti.m  maae  hu.I.  pledges  as  that  in 
Ihljnhl  y  PhHlij,s[l,)  v„licl.  an.l  that  section  was  renrochued 
with  an  altemt.on  in  the  hiuguage,  in  section  2  (3)  of  the 
Factors  Act,  13H!>.  ^  ''        '"'^ 

Another  object  of  th..  Act  of  iS42  cflfctea  hv  the  first 
section  was  to  give  to  i„.rsons  cU«aling  as  /./<v/,/,v.s,  ^nuX  h.ving 
uotur  of  the  agency,  with  agents  intrusted  with  the  goods  or 
the  doc-nnients  of  title  to  goods,  the.  same  security  that  ner- 
s.m.s  dealuig  as  huj.rs,  and  having  notice  of  the  agen.v  with 
u,ents  uitrustcd  witl.  the  goods,  already  luul  by  virtue",  of  the 
tiiurtli  sectiou  of  b  Geo.  4,  e.  94  (c). 

]{y  the  first  section  of  5  &  0  \[,t.  e.  3!),  it  was  enacted 
that  "Any  agent  wlio  shall  thcTeafter  (1842)  be  intrust,.,! 
•Mv.th  the  possession  of  goods,  or  of  the  ,lo,-un,ents  of  title 
"to  g,)o.ls,  shall  be  .deemed  and  taken  to  be  ow.ier  of  such 
-'oods  and  documents,  so  far  as  to  give  validity  to  any  con- 
"  tra,.t  or  agreement  by  way  of  pledge^,  lien,  or  security  ho,u,  W 
••n,a,le  by  any  person  with  such  agent  s.>  iutr.isted,  an,l  such 
••contract  or  agreement  shall    be   binding   upon  and  good 
•agtunst  theoM-nerof  sueh  goods,  notwithstanding  then;rson 
••elaimmg  such  pledge  may  have  had  notice  that  the  nc.rson 
•with  whom  such  contract  or  agreement  is  made  is  o  dy  an 
jafjent." 


(«)  .)  4  0  Vict.  c.  ;19.  8.  4,  jH^f,  p  -j,j5 

(/.)  llotjiM  V  i'/,iiii,.,  u  M.  v^  W.  «,i.-,:  12,1.  .V  V  ;h;j 

!■)  The  fourth  spction  of  ,;  Qp,,.  4^  ^._  ,,4    eiia,f«.J  '"Tu\  ■      , 

I" lawful  t,.  aiul  for  anv  ueiso,,  \  .  •"'*     •     '     "  •'^''•'  1^ 

■"trusted  with  an,  g3«^  :,.;     ^"  «""f"<'»  *ith  am-  agent     .     .     i... 

■•lh.puKWofa„j^3.«;H,d.  '  7/'''  '"""  ">">''*^  -.digued,  for 

'•the;.„,c-  to  .,«eh  a^J      ^  :,  /     't      '"  '^'^^'^  *•»«  ««">«  "'  au.l  pay  for 

No.  u,u  a..  iCnat  the  ^eZ   ZCr*'  '''-":  ft  ^  ^^  " 
In^ieiutheusua  aTdoSarvc;.u  sTT/     '•  ''"''^  -t™et  and  payment  be 

buixbuse-moMey."  By  section  1  of  6  Geo  4  o  Qa        °        '  "'  *°  "^*"^^  '^«  **"» 
kregood.  were  intr^ted  t^  any  '^";t^^^^^^^^^^^^ 
-uad..efro.theeo„.,„Lr;;X^^^^^^ 
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The  oiinctnients,  liowever,  of  o  &  0  Viet,  c  39  were- : 
t'XproHs  words  coiifineil  to  " agents  intrusted  with  i)oss<.> 
u  word  which  exchides  a  buyer,  and,  eonse(i>iently,  prtM 
the  hist  statute  from  havinp  any  effect  on  the  seUer'srijili! 
lint  this  defect  was  remedied  by  the  fourth  section  u 
Factors  Act  of  1S77(/'). 

The  second  section  of    0  (Jeo.  4.  c.  IM,  used  \hv  ^ 

'•person  inlrtisted."  and  though  there  seems  good  reus. 

contending  that  the  object  of  that  statute,  and  the  evil  ' 

it  was  meant  to  remedy,  confined  the  enactment  to  p. 

intrusted,  somewhat  in  the  nature  of  agents  for  sah'.  so 

give  the  Act  the  same  meanuig  as  if  the  word  "  agent " 

been  used  as  in  5  &  0  Vict.  c.  :V.>,  instead  of  "  person."  vi 

was  not  (dear.     PhiWps  v.  ///(///  (' ).  however,  showed  tl. 

words  of  that  section  were  not  U,  be  taken  in  a  very  1 

sense,  and  if  the  k^gishiture  did  mean  to  enact  that  a  1 

who  had  not  laken  possession  of  good,s,  miglit  (lef.«; 

seUer's  rights  by  the  indoi-senient  of  a  dociunent  ct 

they  did  not  use'hmguage  very  well  adapted  to  expro* 

intenticm.  . ,   ,  . 

It  will  be  noticed  that  the  case  was  unprovided  t..r 

earlier  Acts,  where  the  seller,  having  sold  the  goods,  re 

possessicm  of  the  documents  of  title,  and  then  sold  or  p 

them  to  a  hoini   ti>l<-  buyer  or  pledgee.     And  that  s« 

pled«'es  by  a  buyer  were  not  provided  for,  as  sales 

'>a.'ent    intrusted"    were.      «oth    <.f    these    d,"t.ct.< 

rcMuedied  by  the  Factors  Act  of  1877,  4(»  &  41  \  i.t. 

bv  the  ;'.rd  section  of  which  it  was  enacted  in  substaiii 

where   goods  had  been   sold   and   the   seller  conliu 

possession  of   the   documents   of  title  thereto,  any  i 

idedge  of  the  goods  or  documents  made  by  the  scllei 

any  person  or  agent  intrusted  by  the  seller  with  the  g 

to  give  the  coDBignee  alien,  provided  the  consignee  had  not  noUc-o  of  tb, 

Lamh  T.  AtUiMrowjh,  in  l»b2,  Jl  I'-  J.  W-  i».  -»i  .  •  "• 
ih)  40  &  41  Vict  c.  3».  8.  4.  _ 

(,)  /•/.i7/.>«v.//»e/., 6M. &^^.u.•^• 
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doc.uK.uts  «houia  be  u«  vulid  u«  if  th,.  «.lh.,  „,  ..ers..,,  w.-.v 
an  ug..ut  nitru.tt.d  l,y  the  buyer  with  the  kou'is  ,„•  <1,k.u- 
mm.     beofiun  3  „f  thin  Aet  was  re-en«ete,l  bv  Motion  8  of 
the  laetors  Aet,  I8H!I,  iu  ,„ore  precipe  lunguaK'.^ :   "  Where  a 
•  person  having  «ohl  koo.1«,  eontinue.s,  „r  is,  in  poHs-.s!.,,.  .,f 
"the  g..ods  or  <,f  the  doeunients  ef  tith-  to  the  gou.ls    the 
•dehvery  or  tmnsfer   by  that   person,  or  by  a  n.ereantih. 
•Hgc-nl  acting    or  hun,  of  the  good,  or  dooun.ents  of  titU. 
'•..mUr  any  .sak",  pledge,  or   other   disposition    thereof,   or 
■aiukr  any  agreen.ent  for  s*de,  pknlg..  or  oth.-r  disposition 
••  thereof    to  any  person  receiving  the  same  in  good   b.ith 
•and  without    notice  of   the   previous   sak-,  shall  have  the 
'■«.n.e   I'fteet    as    if    the   person    making   the   .lelivery    or 
••transfer    were    exi.ressly    authorized    by    tlie     owner    of 
••th.    jroods    to    make    the    same."     This    section    altered 
the  law  as  laid  down  iu  Joh,m„  v.  frcht   L„o,n,nis  (,„>., 
VW  4/1).     It  18  reproduced  by  section  L'-mI,  of  the  Sale 
of  Goods  Act.     Section  4  of   the  Act  of   1877  enacted  in 
effect,  that  wht>re  goods  had  been  sold  and  the  buyer  obtained 
the  possession  of  tlie  documents  of  title  theret.*  from  the 
^ellor,  any  sale  or  pledge  of  .uch  goods  or  docuiuents  bv  the 
buyer  or  by  any  other  person  or  agent  intrusted  bv  the  buver 
with  the  documents  should  be  as  valid  as  if  thV  buver' or 
other  person  were  an  agent  intrusted  bv  the  seller  with  the 
.locnmeuts  within  the  meaning  of  the  "Factors  Acts.     This 
I  sedion  IS  re-enacted  by  section  9  of  the  Factors  Act.  1889, 
I  .'.nd  reproduced  in  section  2o  (2)  of  the  Sale  of  Goods  Act 
I'-'t  deals  specifically  with  the  case  of  goods   left    in   the 
possosMon  of  the  seller,  a  matter  which  the  former  Act  left 
in  some  oljscurity  («). 

The  construction  ,>f  5  &  6  Vict.  e.  39  and  of  the  previous 
Ac  s  c,„,„  ,.„jp,  ^j^^  eousideration  of   the   Oourts   in   the 
|tollowing  cases. 

[section  of  r,^eo.J^^4  ;jthe  plaintiffs,  who  were  cloth 

,"J  See  .S7,f,M/we  v.  Hilton,  03  L.  J.  Q.  B.  584  •  riH94-'  •>  O    H  d-^>  .T^;/ 
(■)  &.'-  V.  .S.-„,W,  32  L.  J.  Q.  U.  281  :  4  U.  .,  ,;.  oTo.  ,os,,  p.  470. 
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m..nufuctuief«,   wciv   appUtnl   to   by   Liu.l.-y,  u   la.ln 

cui.imis«iuii  ugeut,  who  ^.id  he  cmKl  till  I  then  buu. 

UK-utiouoa   Syko.   aiul   Suu,  u    tinu    Wuuwu  to  be  ul 

.taudiug.     Tlif  idaiutittW  sfUt  tlie  oluth   to    LuinUy  > 

liou>c  for  thu  i.uri,oso  of   Imviug  it  scut  oil  to  byk. 

Emslev  frauduleutly  «old  the  good=*  to  the  dcbuaaul 

bought   bo,ui    lidc.     It  WU8   urguod   for   the   pluiutill 

Kuihlt-y  wa>s  uot  uu  agent  withiu  the  nieaumg  of  ••  < 

c  y4,  s.  i,  but  was  merely  an  ageut  to  receive  the  guu 

im«»  them  ou  to  Sykes.     And  Martin,  B.,  at  the  trial 

this  upiuiou.     Ou  tlie  motion  the  Court  ordered  a  uti 

hohlmg  that  Eniblev  was  such  au  ageut  ami  was  nit 

lilackburu,  J.,  speakiug  of  what  amouuts  to  an  luli 

haid :   "  1  do  uot  agree  with  the  counsel  for  the  di  if 

'•  that  the  mere  fact  of  au  ageut  beiug  found  iu  \>^^>.' 

"  the  goods,  although  th.  y  have  been  hauded  to  laui 

-  uwuer,  kuowiug  that  he  carries  ou  such  a  bu^iuos  ,/ 
"  which  in  the  ordinary  course  leads  to  sales  and  i-ay 
"umcunts  to  an  '  iiitiustiug  '  him  as  ageut ;  thoufjh 
"that  under  tliat  I'art  of  section  -i  of  stat.  •>  &  '1  \  k' 
"  to  which  1  have  referred  (<«).  t^c  fact  of  a  person  W 
"  iu  possession  of  goods  calls  upou  the  person  who  g; 

-  possession  to  explain  aud  show  that  it  was  uot  au  iiit 
''There  are  many  eases  to  which  my  brother  Ciuu.i. 
"alluded,  iu  which  goods  might  come  into  the  pu,M 
"a  kuowu  ageut  from  having  been  lent  or  pledged  lu 
"hired  by  him;  but  that  in  my  opinion,  imUpiiul 
"authority,  would  uot  bo  au  intrusting.  .  .  •  H 
"the   tiuestiou   to   be   determined   is,  whether  tlits 

(,.)  Ihe  puit  rcfencd  to  U  :  •'  Aud  i.n  ugout  in  i^..,'..i.n  a,  .a.n.«i 
••  Koml«  or  .locuments  shall  bo  takon,  for  the  puriH^so..  ol  tin.  A.  t.  t, 
•.ialru8te.l  therewith  by  tho  owner  thereof.  ">,U>»  tl.c  ronlrani  ....  / 
••  e,;.lu,n:-  This  section  wft.  amended  by  the  second  section  ot  l.»  \ 
■M,  which  providcl  that,  "  Where  uuy  agent  or  person  has  We,,  ,u  . 
..  and  c.ntinue*.  iu  the  i.osHe«.i.m  of  ..ny  Roods  or  doemnents  .,  .t 
"  wi--iu:  the  nieaumg  of  the  i.nnc.i.al  Aet«  us  amended  l.v  th.>  A,  t 
••  tiui.  ef  Lh  intruHlment  or  agency  shall  not  i-n.-judice  or  ulUct  1 
••  rights  of  any  other  lK,rson  who,  without  notice  of  »uch  revmutiuu 
.-.uch  g.K,d.  or  nmken  advance*  uiK>n  the  faith  or  security  of  ,ut 
"  do.Uuieut%'' 
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••,m....l   fro,.,   fho  ..wnors  ,.,   E,.,.,,.^,  ^  „  ^^ 

••a«ou.,v   m   «h.ch    according   to   the   ordinary   course 
'•1H..MUC..,  ho  wouM  have  ,o  ..11  good,  belonging  to  "L. 
.•ami  receive  payment  for  then..     If  thoy  ho  .ame  i,.      ,  : 
po^cHHion.  they  ca„.o  to  hin,  ia  the  ordinary  uay       n  . 
•a  ...uu  employe  an  agent,  part  of  whono  huHi,.es.  iVi,  t,,  le 
•g-KHU  and  recuno  payment  an  Huch  agent,  and  p,.t.  hi,.. 
P««...on  ot  goodH.  he  ph.eo.  hin.  in  the  position  of  a    . 
•at  c.,.„..on   law  having  authority   to  sell   ,.,■  .],,,.,      .I 
"go^«;  ho  .nay  have  given  private  instruction,  tj  his^.J. 
•u   unless  the  third  person  who  dealt  with  ,ha,  ag  ,  t'      j 
ot.ce  ot  then   he  owner  wouhl,  at  conn......  law.  it  ij 

b,  .he  act  of  the  agent.     I  eonstrue   the  Factors  Ac 
^)-.ng  that  an  agc.nt  whose  business  is  to  sell  .oods  a. 
■•mr.Nc  payment  for  then,  shall,  by  virtu,,  of  stat°(Jf 

"c.  H.  4.  be  clothed  with  .ippai^t  a.ith:H^t'.^r^^^^ 
•hy  virtue  of  stat.  5  &  ()  Vict  c   V)   ivl.w).  i 

;;pH.  .ho  good.  ,.,.„vid..,,  u.  .,on»  o..  ,1,1,,.    ,"      ■; 

.ei.»m„u„i  „,.  „w„..r  „,  ,.„„„„„„  |„«.  ,,,„  ,„„  '  X^ 
ta..  «Ul,  ,„cl.  „„,h„ri,y  ;  „u,,  ,,i,  priv,.,,.  i,„„-„,.,i„u  I 
g..  W  „.,.l,mg  ,,ul,.s.  ,hey  „r.  bro„gl„  ,„  „„.  k„„„.:,.,l, 

..I-*,..,  „.  s,„,i„,  so,,,  »„,„..  wi„,.  ,„  „„„  i.„ ,.,,  „."'«; 

K  ..1.1  iii,„-„e,c..i  hi,,,  ,„  i,iv.,,  j;  i,  r ,  ;■.:£?• 

M.T  iigvut.     IVule   ,^.f„«.a    to   do     ■,    „„H    .  ■  ' 

pe  out   1,1   his    own   name,    witii    the    defeiid-n.l^      'I'l 

..^.^whethe, , hi,  p,o,,g..  .,,.„,::;;;:'-. „^ 

imililf..     rhoj-  coi,tei„I«l  tl,„t  Ponte  at  tho  ,lato  of  th 

fctortit'if i::  r,*---  '-■"""'  »■">■  tl  - 

|B.4C.P.U3.  ■^•''^''  '***^-J-«-1'W;  L.E.3C.P.:.'68; 
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Common  rieas,  and  tl.c  judgment  was  athrnu.d  u 
Exchequer  Chamber  on  the  ground  that  a  person  w 
t.>  create  a  valid  pledge  of  his  principals  goods  ,m 
an   agent    who   is   intrusted   at   the   time   of   effectin, 

^^  The'law  as  laid  down  in  this  case  has  since  been  ,n. 

by  section  2  (2)  of  the  Factors  Act,  1889   winch  repn 

and  elaborated  section  2  of  the  Factors  Act   18^<  ,  : 

u  a  mercantile  agent  has,  with  the  consent  of  the  own.. 

'.  in  possession  ..f  goods  or  of  the  documents  of  title  t,. 

.'a„V  sahs  pledge,  or  other  disposition,  wliicli  won  , 

«  been  valid  if  the  consent  had  been  continued,  shall  1) 

«'  notwithstanding  the  deteraiination  of  the  consent ;  p 

-  that  the  person  taking  under  the  disposition  has  n..i 
«  time  thereof  notice  that  the  consent  has  been  ,let.n 

In  Ih'>l»un<  V.  Flnchria),  in  1863,  WiUes,  J.,  su.l: 

-  term  'agent '  does  not  include  a  mere  servant  or  .ai 
uor  one  who  has  possession  of  goods  for  .unu.i 
"  custody,  or  otherwise,  as  an  independent  coiitni.  tiuj 
"  but  only  persons  whose  employment  correspoii.ls  to 
u  Home  known  kind  of  commercial  ag.'Ut  like  tl. 
^^  (factors)  from  which  the  Act  has  taken  its  name 

In  Vickers  v.  Ihrtz  (6),  in  1871,  ^  ick.>rs  ordered 
of  iron  from  the  Carron  Co,  who  held  them  at  h  s 
Viekers  employed  Campbell  Bros.,  of   Glasgow,  t. 
iron  for  him,  and  sent   them   an  order   in  tlu-  1 
terms— ''To   the   Carron    Co.,    please    deliver  f. 
''Campbell  Bros."     Campbell  Bros,  by  means  ol  tl 
indiJl  Hertz  to  make  them  an  advance  on  tu:M 
the  iron;   Campbell  Bros,  then  "^^         ,, 
Lords  considered  that  this  case  came  stiictl>  .  t 
Vict.  c.   39,  s.   1,   and  that   CampbeU  Bros,   vo 
intrusted  with  documents  of  title. 


St  rl  ng.  J..  i»  rre,noille  v.  rhrut^jm^).^^  I'-  T;  •  «« 
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In  the  oaso  of   Coh  v.  \orth    WrM.rn   l!.n,ln,>l  in   IS:", 
SIoo,   of   Livorpool,    wtis   Ix.tli    a    waroliouso  keener   ..i.d    ■[ 
I.rckor  of  slioeps'  wool,  but  not  of  goats'  wool.    The  i.l-,'intit!Vs 
ha.1  .lei.osite(l  botli  sh.'ep  and  goats'  w.ol  in  Shoe's  warehouse 
and  the  course  of  <lealing  between  the  parti.vs  was  f„r  Sh-e 
iihvays  to  await  instruetions   as  to  the  sal(.  of  the  sheens' 
wool,  an.l    to  aet    only  on   reeeipt   of   spe.iHo   instructions 
received  from  time  to  time.     Sloe   never  soM   goats'  woid 
She  pledged  both  wools  with  the  defendants  for"an  advm.ee 
..f  7,000/.     No  wamnts  (.r  other  documents  of   title  were 
handed  to  the  defendants,  eitiu^r  at  that  time  or  subs(.,iuentlv 
I  Sleo  then  u      onded.     The  f 'ourt  decided  that  Slee  was  not'a 
I  person  ''  mtrusted  "  within  the  meaning  of  the  Acts,  an.l  had 
no  power  to  pl..dge,     ml  that  decision  was  atHrme.l  in  the 
Exeherjuer   Chamber,     .^fost   of  the   cases   decided   on  the 
Factors  Act8  were  examined,  and  the  objects  of  the  ler'isla- 
ture  in  passing  them  were  reviewed  at  some  length  in  the 
judgments    so    as    to   inake    them    of    great   value      Lord 
l(  olendge,  C.  J.,  firstly  referred  to  the  case  of  .1/,.,,/,  y    Uhi, 
Ynhm,  ,M.  in  1831,  which  was  a  case  of  sale,  „nd  therefore 
ame  under  section  4  of  T,  Goo.  4,  c.  94.    In  that  case  Cramp 
who  was  a  flour  factor  as  well  as  a  wharfinger,  had  received 
Bonr  n.  Ins  character  of  wharfinger,  and,  without  any  authority 
t»  part  with  It,  had  sold  it.     Lord  Tenterden  said  •    "  The 
I' material  question  in  this  case  is,  whetheM 'ramp  was  or  was 
I  not  an  agent  intrusted  with  the-  good,  in  respect  of  which 
I  the  action  is  brought,  within  the  meaning  of   r,  Geo    4 
i||'.  04,  s.  4.     It  is  .liffioult  to  say  precisely  what  is  meant  in 
I  this  ^section  by  an  'agent  intrusted  with  goods';  b„t  we 
are  dearly  of  opinion  that  a  wharfinger  is  not  smh  a  pei-son 
t  a  wliarhnger  were  so  considered,  it  would  be  impossible 
fto  say  that  a  carter,  a  warehouseman,  or  a  pack.-r  was  n..t." 

hi    rl'^^o'r,""''""''^-'    ''^''''^  •^W«>"«  that 
«.th  0  Geo.  4,  c.  94,  the   facts  of   that   ease  aiv  almos? 


V.  351. 
•Wwi  V.  Whttte,, 
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'*  iilpiitical  with  thoso  of   the  present.  .  .  .  Slec   fillnl 
'*  double  cliaraeter  of   woolhiokev  ami  warehouseman  ; 
"  the  wools  were  deposited  .vith  him  to  hold  as  wanlu 
"  keeper,  not  as  factor  to  sell,  until  he  should  receive  spt 
"instructions   to   do   so.     If  the  language  of   the  pic 
"  Factors  Act  had  been  the  sjime  as  that  of  the  former  . 
"  that  case  would  have  been  exactly  in  point.     But  it  is 
"  the  language  of  5  &  G  Vict,  c  39,  is  altered.     No  d. 
"  the  words  are  altered :   they  are,  '  any  agent  intrust.-.l 
"'the   possession   of   goods,   or  of    documents  of   tit! 
"  'goods'  {a),  whereas  in  0  Geo.  4,  c.  94,  s.  1,  the  v 
"  were, '  any  person  intrusted  for  the  puqwse  of  conisigu 
"  '  or  of   sale  with  any  goods,'  &c.     What   then,  do 
"  words  mean  ?     In  the  tirst  place,  are  they  to  be  limit 
"  all  ?    And,  if  so,  does  it  signify  whether  the  capacil 
"  which  the  agent  receives  the  goods  is  one  which  vl 
"  him  with  authority  to  sell  them?" 

Lord   Coleridge   then  continued :    "  In  Bainex  v.  Si 

"  sou  (/»),  the  Court  of  Queen's  Bench,  basing  their  jiulg 

"  in  some  degi-ee  upon  Wood  v.  lioirrlife  (e),  held  tha 

"  (luestion  under  5  &  G  Vict.  c.  ^9,  was  very  mucli  the 

"as  under  4  Heo.  4,  c.  83,  and  G  Geo.  4,  c.  94,  vi/., 

"  sort  of  agent  the  per.son  intrusted  was, — whether  ht 

"  intrusted  for  the  purpose  of  sale,  or  a  person  whose  <;» 

"  business  it  was  to  receive  consignments  of  goods  for 

"  and    received    the   goods   in   that  character.     Wa  a 

"  therefore,  at  the  conclusion  that  a  limitation  is  to  h 

"  upon  the  wonls  of  the  Act,  which  brings  i  &  G  Vict. 

"  though  its  words  are  not  exactly  the  same,  substantia 

"  the  same  point  as  regaitls  the  character  of  the  agent 

"  intrjisted,  and  the  capacity  in  which  the  goods  are  ro( 

"  by  him.     The  result  is,  that,  to  bind  his  prin«  ipals 

"  sale  or  pledge,  the  agent  must  have  been  intrusted  m\ 

"  got)ds  for  the  purpose  of  sale,  or  he  must  l>e  a  persoi 

"  \H  ordinarily  intrusted  to  sell  such  goods,  and  nmst 

(a)  5  4  6  Vict.  c.  .19,  s.  1,  ante,  p.  4»M. 

!h)  /;,„•,;«  V.  .S«-,t.-...«>j..,  32  L.  J.  Q.  IV  2Sl  :  4  M.  &  S.  '.'sl 

(r)  Wood  V.  Sotvclifff,  6  Ilara,  183. 
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•mndothesaloortlie  plodj^o  in  the  ronrso  „f  his  or.liuarv 
"business,  in  pnrsnnnco  of  tho  authorit>  so  ronf.M-ic.l  upon 
"him  (>()•" 

Tlio  judgniont  was  affiniird  in  the  l':x<-h(«(iuov  ChamlxT. 

In  tho  case  of  tlm  Citfi  Ihnihx.  linrmw{l,),  L..r.l  Hlack- 
km  said:  "Thodooision  in  r«/,.  v.  Novtk  MV.sAt/;  li,„d- {,) 
"coinostothis:  that  an  agont  who  ean  pledge  or  sell  must 
•be  an  agent  of  tliat  (dass,  Avhieh,  like  faetors,  have  a 
"business,  which,  when  earned  to  its  legitimate  lesii'it,  would 
"  probably  end  in  selling  or  in  receiving  payment  for'good^. 
"...  If  sneh  a  person  is  '  intrusted '  and  is  intrust'^ed  in 
"that  eapacity,  then  in  the  ahsenee  of  had  faith  on  the  ],art 
"  of  the  pledgee,  the  pledge  is  good." 

The  ease  of  Johmou  v.  Cmlit  Ltinnmiis  Co.  01),  in  1877 
resembled  I'oh'  v.  Xorth  Wrshrn  Bank  (<•).  Hoffman  was  a 
tobaooo  broker  and  importer.  His  ordinary  course  of  business 
was,  when  tobaeco  arrived  from  abroad  consigned  to  him 
to  have  it  placed  in  bonded  warehouses  in  his  name  au(i 
oLtain  dock  warrants  for  it;  he  then,  by  his  travell(<r,  sidd  it 
to  merchants,  and  agreed  with  them  t.)  clear  it  out  of  bond 
when  rcrpiiied,  they,  from  time  to  time  as  they  required 
tobacco  sending  him  the  amonnt  of  duty  and  dock  dues  pay- 
able ill  respect  of  the  portion  to  b(;  cleared.  In  this  instance 
he  had  sold  tobaeco  to  the  plaintiff;  the  tobacco  remained  in 
bond  in  Hoffman's  name,  which  it  appeared  Mas  a  common 
but  not  an  invariable  practice  in  tho  tobacco  trade  ;  the  dock 
warrants  were  left  in  Hoffman's  hand^  and  the  buyer, 
the  plaintiff,  took  no  steps  to  have  himself  entered  in  the  (lock 
company's  books  as  owner.  After  the  sale,  Hoffman  fraudu- 
lently pledged  the  tobaeco,  and  handed  the  dock  warrants  to 
the  defendants,  who  had  their  names  entered  in  the  books 


(a)  Kh,f),jo,-J  V.  M,r,y,  ii  Ex.  377;  1  U.  &  X.  5(.;j. 
6)  My  BaU  V.  Barrow,  5  App.  Ca.  (178,  in  1880. 

Ll^!V.^t  Kr.  t";,'''  '■  *'•  '■  •'•  '"^  ■'  ''■  «• "  '■  '■  ^^"^  ^^ 

(rf)^o*»*,«  V.  Credit  l.yo,,.mis  Co.,  47  1,.  J.  C.  P.  241  ;  a  C   1»    L.    '>-'4  •    { 
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i.f  tho  (lock  eompimy  as  owners  <.f   tlio  tobarco.     lint 

absconded.    Tho  principal  question  was,  wliothor  tb(>  (•;!>. 

within  th<<  Factors  Acts,  andtlicn'Wiis  a  subsidiary  one.  wli 

the  plaintiff,  by  leaving  tho  K<.uds  and  documents  in 

man's  possession,  had  clothed  him  with  an  apparent  iiiitli 

to  pledge  tho  goods,  and  by  his  negligence  disentitled  lii 

to  sue.     On  the  first  point  fockburn,  ('.  J.,  said  :  '■  U»\ 

"was  not  'intrusted'  with  those  goods,  or  with  the 

"  ments  of  title  re!  iting  to  them,  as  agent  to  sell  or  .  ,1 

"or  indeed  as  ngont  in  any  sense,  but  stood  only  ii 

"  position  of  a  paid  vendor  remaining  in  possession  „ 

"  thing  sold  till  it  suited  the  convenience  of  the  buy 

"  accept  deliveiT."     But  tho  law  on  this  subject  was  nl 

by  the  Act  of  1877,  40  &  41  Viet.  c.  39,  s.  .3,  which  in 

said  («)  that  where  goods  had  been  sold,   and  tlu'  v 

continued  in  possession  of  the  documents  of  title,  any  > 

pledge  by  him  should  be  as  valid  as  if  such  vendor  had 

an  agent  intrusted  by  the  vendee;  and,  as  has  ahca.ly 

pointed  out,  this  section  has  now  been  substituted  by  see 

of  the  Act  of  1889,  which  is  reproduced  by  section  J". 

the  Sale  of  Goods  Act. 

The  case  of  Shcppardv.  Union  Boiih  0/  London  (/.),  in 
was  dnided  on  the  second  section  of  o  &  0  Vict,  c  l'*, 
gave  a  pledgee  tho  same  interest  in  goods  or  docunie 
title  taken  in  exchange  as  he  had  in  those  which  \vt  1 
subject  of  the  original  contract.  There  John  liimiett  s 
goods  in  question  from  the  plaintiff  by  a  fraud,  and  doi 
them  with  the  defendants  as  a  substituted  security  lor 
goods  on  which  advances  had  been  made  by  them  to  J 
Liuuett  at  John  Linnett's  request.  The  transaction  Wii 
li<h'  as  far  as  the  defendants  were  concerned.  It  was 
on  demurrer  on  three  grounds:— Ist.  That  Linnott  po 
from  the  pbintiff  by  a  fraud.  2nd.  That  they  we 
delivered  by  Linn«.tt  to  the  defendant  in  th(>  ordinary 
of   business.      3rd.  That  the   goods  which  were  uiij 


{!,)  Sl,rjrpttr<t  V.  I'nioH  lUink  of  l.omloii,  ;M  L.  J.  Kx.  1.j1  ;   .  II.  .V  ->. 
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pledged  (lid  not  belong  to  John  Linnott,  and  won.  not 
dopositod  by  hnii.  The  Court  hold  that  John  Linnott\  fraud 
did  not  alter  tho  ease,  that  it  was  not  necessary  that  tlie 
deposit  should  have  been  made  in  the  ordinary"  eourse  of 
business,  ,)r  that  the  first  deposittd  goods  shoidd  have  belonged 
to  him  (a).  ® 

In  M.u'»,u'  V.  (Jorsiib),  in  1867,  where  a  factor,  having 
bdls  of  lading  of  his  principal's  goods  in  his  hands,  pledged 
them  with  a  third  person,  on  the  understanding  thai  the 
third  person  would  retire  a  bill  of  exchange  which  he  held 
and  which  had  been  accepted  by  the  factor,  V.-C.  Wood  hehl 
that  this  was  a  pledge  for  an  antecedent  debt,  and  therefore 
came  withm  section  3  of  o  &  6  Vict.  c.  39  (.),  and  was  not  good 
against  the  principal. 

In  Portnlis  y.  T,'fl.'ff  (d),  in  18G7,  V.-C.  Wood  held  that  a 
factor  who  had  made  a  valid  pledge  for  an  amount  less  than 
the  value  of  the  goods,  might  make  a  further  pledge  for  the 
balance  of  their  value. 

^fy^-  nilhrir),  in  1883,  it  was  argued  unsuccess- 
fully that  a  factor  who  had  received  special  instructions  ,s  to 
the  price  and  manner  of  selling,  had  ceased  to  be  a  factor 
and  liad  'tecome  a  mere  agent  ( /'). 

In  y?w/,s-  y.  L\.n,s,  in  1893  (>),  the  plaintiff  intmsted 
an  opal  matnx  table-top  to  an  agent,  who  was  a  dealer  in 

I  genm  and  jewels,  on  the  terms  that  it  shouM  not  be  sold 
to  imy  person  nor  at  any  price  without  the  authorization 
of  the  mviier,  and  that  the  cheque  received  in  payment  should 
be  handed  to  the  owner  intact,  he  agi-eeing  to  pay  certa  n 

l«.ss.on.  J^o^^sold  the  table-topL  200/.  to  the 

(«)  See  n,mi  v.  Slf„„rt,  i„  iS4i>.  4  M.  &  Or.  293. 

Z'/f ''•<"'■■  ■'■<■■"«:  '..R..lfi..l.o. 
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(lefondnnt,  who  pnid  for  it  l>y  pnying  170/.  to  a  ju.lm 
creditor  of  the  ngont's,  and  paying  30/.  in  casli  to  tlu>  a; 
Hold,  that  as  tho  sale  was  contrary  to  the  condition^  n; 
by  the  owner,  tho  agetit  was  acting  outside  his  uuthmii 
selling,  and  then>foio  the  defendant  acquired  no  title.  ] 
also,  that  as  the  sale  was  not  in  the  ordinary  course  (.f  l.us 
the 'defendant  was  not  protected  by  the  Factors  A<t. 
case,  it  will  be  noted,  was  decided  on  the  repealed  A.  t^ 
transaction  in  question  having  taken  place  in  1880. 

It  has  been  argiied  that  Avhero  a  seller  has  ncgli" 

allowed  a  person  to  remain  in  the  possession   of  gno. 

documents,  and  this  person  has  fraudulently  sold  or  pi. 

them,  the  seller  has  thereby  clothed   tliat  person  \vi 

apparent  authority  to  deal  with  the  goods,  and  so  discii 

himself  to  set  up  his  title  against  a  horn  fuh'  purclias. 

value  or  pledgee.     T.ord  Ellenborough,  C.  J.,  in  /'/./,,/ 

B»*;i(rt),  in  1812,  said:  "If  a  person  authorize  anotl 

«'  assume  the  apparent  right  of  disposing  of  propoity  i 

«'  ordinary  course  of  trade,  it  must  be  presumed  tlu 

"apparent  authority  is  the  real   authority.     I  caunoi 

'«  scribe  to  the    doctrine    that   a  broker's  engagcmon 

»  necessarily  and  in  all  cases  limited  to  his  actual  antl 

"the  reality  of  which  is  afterwards  to  be  tried  by  tli. 

"  It  is  clear  that  he  may  bind  his  principal  within  tlic 

"  of  the  authority  with  which  he  has  been  appanutly  c 

'•  by  his  principal  in  respect  of  the  subject-matter;  and 

"would  be  no  safety  in  mercantile  transactions  if  h.- 

"not."  ■  .      ,       ,      • 

And  in  Johnson  v.  Cmiit  Lf/onnms  (  o.  (b),  tlio  ta 
which  are  set  (mt  on  page  471,  Coekburn,  t'..T.,sai(l; 
"Huffman  having  thus,  by  being  left  in  undistnrbo.l  ] 
"sion  of  the  goods  and  tho  indicia  of  ownership - 
"  having  been  nothing  to  raise  a  doubt  as  t(.  the  lal 
"  any  means  open  to  the  defendants  to  ascertain  the 
"  been  enabled  to  defraud  one  of  two  innocent  parties 


(a)  Pifktrintf  V.  Hunk,  15  East,  4:J.  .   i.  ii 

(ft)  JohuHHi  V.  <'re<IU  Lifoiii'uif  Co.,  17  L.  J.  C.  V.  245 ;  ;l  •  .  I     I  ■  ■ 


ch.  n.] 


FACTORS. 


475 


"the  question  arises  as  to  whic-l.  of  thorn  tho  l„ss  shonM  fall 
yrm,  .nmts,m  an<l  justice  tlu,  loss  ought  to  fall  on  hi, 

who  nught  have   prevented,  ami  as  a  „,atter  of  .oJZ 
"prudence  o.^ht  to  have  prevented,  tho  possil.iHtv  of      e 
"fraud,  18  what  I  cannot  bring  myself  to  doubt  ' 
"Sitting  here  in  a  Court  of  Appeal/l  feel  myself  at  iib^rtv 
•'to  say  that  the  authorities  fail  to  satisfy  me  that  at  c..„„„on 

ZT    Tl  V  Tl''  ^""^^  ^""«''^'  - *ho  document 
of  title  in  the  hands  of  the  vendor,  till  it  suited  the  co„! 

•  venicnce  of  the  form..r  to  take  possession  of  them,  would, 

on  a  fraudulent  sa  e  or  pledge  by  the  party  so  passed 

•'  .hvcst  the  owner  of  his  property,  or  estop  him  from  assert- 

"mg  his  right  to  it.     If  this  had  been  so,  there  woul.l  have 

'•boon  as  It  seems  to  me    no  necessity  for  giving  effect  by 

statute  to  the  unauthorized  sale  of  goods  by  a  f«<.tor.     The 

ootnne  established  in  Pickar.i  v.  S.ns  (.)  and  Fnrma,.  y 

Cool,' (h),  and  the  subsequent  cases  which  have  proceeded 

•on  the  sanu>  principle,  carry  the  ease  no  further.     I„  all 

cases  decided  on  ^iis  principle,  in  order  that  a  party  shall 

bo  estopped  from  denying  his  assent  to  an  act  prejulieial 

to  Ins  rights,  and  which  he  might  have  resisted,  but    ^ 

suffered  to  bo  done,  it  is  essential  that  knowledge  of  the 

t  .ng  done  shall  be  brought   home  to  him.      Here  it  is 

clour  that  the  plaintiff  had  no  knowledge  whatever  o   th 

a  va„.es  ob  ained  by  Hoffman  on  the  security  of  the  good 

mu.  of  the  existence  of  the  dock  wai-rants  which  made 

Hoffman  app<.ar  to  be  tho  owner.     It  would  be  to  canv 

hi,  doctrine  much  too  far  to  apply  it  where  advantage  has 

b^  take,  of  a  man's  remissness  in  looking  after  hi^s  own 

interests  to  mvado  or  encroach  upon    his   rights    in   the 

aWnoe  of  knowledge  on  his  pai.  of  the  thing  d  J,  fri 

whioh  his  assent  to  it  could  reasonably  be  in^lied.     Th 

efonoe,  founded  on  the  allegation  of  negligem-e,  remain 

4l^sTIf""^',t\'"P'"'"'^'  '"  --ttingto'havethe 
goods  transferrecl  to  his  own  name,  and  to  have  the  dock 


(a)  Ptfkvrd  T.  Sfarit,  0  A.  *  K.  4n» 

(6)  Fntman  v.  Coa-r.  18  I.  J.  Kx.'lH  ;  2  Kx.  W4. 
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.     i.livpml  over  to  him,  wn«  wanting  in  .on 

"  ^"^'^XTnTmtu  tot:a.t  an/l  am  strongly  co„.i 
"  cnimot  bring  inysf"  ,  ,  ,^,  ,„,  , 

..  i„  ,1m  view  l.y  tho  i«...mg  '^  7  ^'™;  ,;„  „„„  ,1, 

"TT'  *  .„  onfo  orf  in  point  of  law,  i,  a  vovy  .li 
T  r       S  torn  it  mnrt  have  rofovoneo  to  »„„ 

.„,em«g  to  what  -  "^  ^    ,«  ha-  ..-  ■! 
..d«c.no,lockupl,»g^,wh  ^_.^^^| 

"here.     The  I'l'^'f  ^^^  on  the  deten.lanl- 
"  "rf'^^Jftlv  hav  ^™.o«l.     B«.  the  „iuin 

:::VJ:tr  i^  «':::innt,-a,  .east,  no  ..,„>■  .■.,,.. 

no  lint  J  to  in  i,„iivianale  or  as  nu-nil" 

(f)  Frftman  v.  '  «)W,  i»  »'• 
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"  the  goods  in  quostion  from  the  dofemlunts,  nor  gives  the 
"latter  u  counterclaim  for  tl...  money  whid,  tliev  have 
"udvuneed  to  Hoffraun  on  the  security  of  the  goods  "'(„) 

The  Fuetora  Act,  1881),  which,  with  u  slight  variation  is 
reproduced  by  section  2o  of  the  Sale  of  Goods  Act,  i.rovides 
in  section  9  that  ''  where  u  person  liaving  hought  or  agreed 
••  to  buy  goods,  obtains  with  the  consent  of  tin;  seller  posses- 
"8ioii  of  the  goods,  or  the  documents  of  title  to  the  goods  the 
"dehvery  or  transfer,  by  that  pers.m  <.rbya  mercantile  agent 
"  acting  for  him,  of  the  goods  or  documents  of  title  under  miy 
"sale,  pledge,  or  other  disposition  thereof,  or  under  any 
"agretment  for  sale,  pledge,  or  other  disposition  thereof  to 
"any  person  m-eiving  the  same  in  good  faith  and  without 
"notice  of  any  lien  or  other  right  of  the  original  seller  in 
'•  nspe<t  of  the  goods,  shall  have  the  same  effect  as  if  the 
"por.011  making  the  delivery  or  transfer  were  a  mercantile 
"agent  m  possession  of  the  goods  or  documents  of  tith)  with 
"  the  consent  of  the  owner." 

It  should  be  noticed  that  a  person  who  has  -  agreed  to  buv 
'goods"  means  a  person  who  has  actually  bound  himself  by 
agreement  to  />»y,  and  does  not  include  a  person  havin..  an 
I  option  to  buy  (6).  « 

Section  2  (1)  of  the  Factoid  Act,  1889,  indicates  the  effect 
of  a  dehvery  or  transfer  bj  a  mercantile  agent  in  possession 
by  consent  of  the  owner :  ''  Where  a  mercantile  agent  is,  with 
I  the  cou8.mt  of  the  owner,  in  possession  of  goods  or  of  the 
^  docunieuts  of  title  to  goods,  any  sale,  pledge  or  other  disposi- 
[  tiou  of  the  goods,  made  by  him  when  acting  in  the  ordinary 
P  course  of  business  of  a  mercantile  agent,  shall,  subject  to  the 

provisions  of  this  Act,  be  as  valid  lu.  if  he  Mere  expressly 
lauthomodby  theowner  of  the  goods  to  make  the  same 

^odfaith^and  has  not  at  the  time  of  the  disposition 

[^^•^L:^tu'S'r'^^^'  ^;-^3  A.  C.  .;. ;  and  .oc  ul.  .. 
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^'  notioo  that  the  person  making  the  diHpusitiun  hm 
'*  authority  to  make  the  Bume." 

Section  10  of  the  Act  deaU  with  the  fffect  of  the  tn 
of  dofumeut«  on  the  seller' s*  lien  or  right  c)f  Mtoitpu) 
Ininsitii,  "  Where  a  docniueut  of  title  to  gooiU  has  Ixtii 
"  fully  transfeiTed  to  a  person  us  a  buyer  or  owner  n 
*'  goods,  and  that  pei-Hon  transfers  the  document  to  a  [i 
''  who  takes  the  document  in  good  faith  and  for  v:il 
"  consideration,  the  last-uientiiuied  transfer  shall  lum 
"  same  effect  for  defeating  any  vendor's  lien  or  ri^ 
"  stoppage  ill  tnmsitu  as  the  transfer  of  a  bill  of  ludin 
"  for  defeating  the  right  of  stoppage  in  tniiniUii.'' 

This  section  in  substantially  embodied  in  section  17  « 
Sale  of  Gootlb  Act  (*«). 

The  following  arc  the  detinitions  contained  in  set  tini 
the  Factow  Act,  188U,  apart  from  the  detinitions  of  tlm  ui 
of  title  already  quoted  : — 

"(1.)  The  expression  'mercantile  agent'  shall  iii 
"  mercantile  agent  having  in  the  customary  coursi  i 
"  business  as  such  agent  either  authority  to  sell  gomU, 
"  consign  goods  for  the  pui'pose  of  sale,  or  to  buy  j,'tM.(|s, 
"  raise  money  on  the  security  of  gootls  : 

"  (2.)  A  person  shall  be  deemed  to  be  in  possession  of 
*'  or  of  the  documents  of  title  to  goods,  where  the  >ii» 
"  documents  are  in  his  actual  custotly  or  are  held  l»y  any 
**  person  subject  to  his  control  or  for  him  or  on  lii>  In 

"  (3.)  The  expression  '  g(X)ds '  shall  include  ware 
"  merchandise :  " 

"(0.)  The  expression  'pledge'  shall  include  any  en 
"  pledging,  or  giving  a  lien  or  security  on  goods,  wlutl 
"  consideration  of  an  original  advance,  or  of  any  liirtl 
"  continuing  advance,  or  of  any  pecuniary  liability  : 

"  (6.)  The  expression  '  peraon '  shall  include  any  1h> 
"  persons  coi-porate  or  uuincorporate." 

In  Hustings  v.  Pearson  (b),  in  1893,  the  plaintiffs,  wk 


(a)  Aiite,i>.  417. 

(b)  UattiHs*  V.  PtarouH,  62  L.  J.  Q.  B.  Ta;  [1893]  1  U.  li.  b2. 
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a  hrn.  of  je^vHIorK,  c.mj,lo.v..<i  an  ag..,.,  a.  a  salarv  u,..l 
...n.n...«iui.  on  ,..,.1.  ,olk,.tfd,  to  .soil  g,„.,l.s  ,.,,  „;,„  .„ 
Fvatc- ho.,K<.H.     Fruu,  ti.m,  f..  ,i„u.  the  ««...!  wa.s  iut.u.t.'.l 

g..as  to  the  phuutiifW,  and  h.-  had  no  authority  to  i.a„n  th.n. 

He>nu-ver,,.awnc.da<,uantityof  th..cgo<Ki;uith  th.  d.-t.-n: 

du..t,  who  took  the goodnn.  tho  ordinary  ,ourH.  of  I.umuc.s 

ami  m  th.   ,.«.  ,J.  |„.hof  that  tlu-y  wor.  tlu-  agent'.s  own 

ri'?'  ,  ^"  ""  "•■;'•""  "^"  ^'^'»'""^'  '»)  the  plaintitts  against 
thf  dctcndant,  the  Ui visional  Court  overruled  th-  dcri.^n  of 
thoC'uunty  Court  judgo,  who  had  ludd  that   the  au.-..!  wa8 

bb..  and  Mathew,  J.,  ,.o.nt..d  ..ut  that  the  contention  of  th  • 
d.feu.hu.t  would  «tr.ke  out  Iron,  nvction  li  the  in.portant  and 
.natenal  word.s,  '  wheti   acting  in   the  ordinar/  coui.e  o 
••lu..iuo,s.s   a.   a  .uercantile    agent,"    there    being    no   such 
l.Mncs.s  as  that  of  an   agent  to  pledge   with   ptwnbrok 

-  articles  of  jewellery  for  the  purpo.^e  of  raiding  n.onev 
lor  the  employer  of  the  agent.  • 

In  I).^ia,l.r  v.     lnn,hon..,;,l,  (a),   in   IDUI,   the  plaintifi", 
a  dcu  or  u.  dnnnond.   at  Anusterdan.,  K-nt  houk-  dia.nond 
.0  a  duunond   broker   „,    London,  for  ..ale.      The   broker 
•out  the  authonty  of  the  plaintiff;  a«ked  a  frien.l  of  hi^ 
to  ledge  the  duunonds  for  hin.,  and  accordingly  the  friend 
py^    .l.n.  wth  tin.  defendant,  who  were'iLwubr'  !  ^^ 
.I..fcnd«nt«   ook  the  ,lian.ond«  in  good  faith  and  wahout 
.     ■.'  that  the  duunotuh  were  pledged  without  the  authoritv 
hk.  owner.       n  an  action  to  recover  the  diamond.,  it  waV 
1.1  U  (  hannell,  J.  that  although  the  broker  wa..  a  n.erean- 
k'^g.m  w.th.n  the  meaning  of  the  iWs  Act,  ,S8;^ 

-  n,  he  ordua.ry  course  of  bu.sines.s  of  a  n.er.antile  ag  nt 
u  ask  a  tnend  to  pledge  good.,  entrusted  to  hin,  but  to  pl^d^ 
hm  h„„..lf,  and  that  therefore   the  defend  nt.s  we  e  no 

|l'n'fe(ted  by  stx'tiou  2(1)  of  the  Act. 

Agaiu,  in  Oppeuluma-  v.    AtU'nho,ou,jh{h),   in    lUOO,  the 


iSJ  &  t,u,(rr  V.  AtUubi^wujh,  21  T.  L.  U.  la 

> .  Om«/,c„«*r  T.  AtUHboro„uh,  tl«)7]  1  K.  B.  oiO;  [  19(,m]  j  K.  li.  -1. 
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4U«»tion  wiw  whcthrr  ii  l»r(»kir  who  luul  Iwi-n  iiitniHli  r| 
«(mm1m  fur  HiiU',  iMit  hml  pUilgfil  the  g.^Kln,  wuh  ii.liii«  ii 
onliimry  nnirnr  ..f  lmHiiM«H»  uh  u  iiuTciintile  ugfut.  Kvi- 
wa«  givi'n  thut  in  thoiMirtitulur  tm<l«'iin|U««Hlion(tlu)  diai 
tnnlc)  it  wurt  no  purt  of  u  l»rokrr'»  iluty  t»»  pltMlgi-  .lian. 
hJH  Hole  auty  iK'iug  to  rtiul  <UKtoim'r»  who  wouhl  put 
thi-iii;  l.ut  Chuniu'll,  J.,  lU'l  not  think  the  pniHi.-.  ii 
pnilirulttr  tnuh^  made  uny  (liffen-noe,  uiiU-rtrt  th.-  wm 
authority  top'  dtje  waHW)  notorious  thut  persons  .halin- 
thi-  broker  ii  .t  have  known  and  did  know  ii.  II 
..f  opinion  thui  the  expreiwion  "in  the  ordinary  . -m, 
♦«  l.asineHH  «.f  a  mercantile  agent  "  in  section  'J.  um-m 
"  ,/  mercantile  agent  "  and  not  "of  //*/  mercantih-  aput 


(«)  SwuJ-c)  \\wl'li,..jl..,>  V.  AVrt/f.  aaT.L.  U.  iM  ;  l>,.|..,.l„,m.r^.  /V 
,,aU,  I IWI7]  I  K.  U.  ftli'.  in  p«rt  rcvemwl  l.y  C,  A.  in  [I'.xtT]  2  K,  H.  . 


r  \.  /v.. 


1 

1 

II 

ciiAPTri  ||T, 


ox  T..«   EXTENT  OP  T„E    UN.  .ro        :,„.,  .    ,„  ,  ,,    ,,„„^^ 
Hm,:»aiOS   AND   or  THE    -M..,.     ,.    ,,,,.„.    ,.     ^   ...^^J,^'' 

An  iinpnia  seller  i«  .uli.i.  ,  h,   ....Si,:,    ;..     ^  „,..  .  .      , 
Oo<Kl«Act,  which  ,.rov,.«:-    '  '*   '  "''    "' 

"(1.)  The  seller  of  "<K,aa  .^  .i. -v,  .,1   ,,.  -  „ 

■•M  WW,,  ,,,o.Uo  „,,,,.      ,„,,.„,  „„,,„.,,,^ 

"(W  When  a  bill  of  „xc.|u„,p.  „.  ,„|„„.  „„^,„i„,,|„  . 
me„t  1.  ,  1,0..,,  rc«,,v.,l  ..  o„„,li,i„„„|  ,„„.„,..,„,  „,„, 

'-a.)  In  thi,  part  of  tho  A-t  the  hnn  '.oiler'  in.lud™ 

.n«KO„   „(,ho  «,lor  to  whom  .he  hill  of  I„,|,'„g  ,,„,  Cu 
■•md„r«»l  or  a  oon«p,„r  „r  „ge„,  ^ho  !,„»  hi„,^if  ,„,i,|™" 

■ »  diroftly  responahlo  for,  Iho  priee  "  

Iho  nnpaid  ».|ler'»  right,  „ro  de,.h,red  l,v  «^tio„  .TJ- 
II.I  Subject  to  the  provisiom  of  thi^   Km    »n.l    f 
;;s.t„te  in  that  behalf,  notwithstanding  if  Iir;::^;:; 
he  Koods  nu.y  have  passed  to  the  buyer,  the  u^ud  s/.lle 
of  g.XKl8,  as  such,  has  by  implication  of  hiM- 
"(</.)  A  lien  on  the  goo<ls  or  right  to  retain  then,  for  the 
price  while  he  is  in  possession  of  them  • 
(M  In  case  of  the  insolvency  of  the  buy;r,  a  right  of 
Htopping  the  goods  u,  transitu  after  he  has  parted 
witti  the  iwssession  of  them  ; 
''  (j.)  A  right  of  re-sale  as  limited  by  this  Act 

"  barer  ^^^  '^T^^^  ^"  ^"^^  ^  ""^  P«««^d  to  the 
b»yer,   the  unpaid  seller  has,   i„    addition   to  his  other 

reined.es,  a  right  of  withholding  deliveiy  similartoTnd 
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"  fo-extensive  with  his  rights  of  lion  and  stoppago  in  u. 
"  whcro  tho  property  hus  paf«ed  to  the  buyer"  (<()• 

It  Hceins  to  l»o  ostiiblishod,  that  in  all  three  p<.siti..ii 

right  exceeds  a  mer(>  lien,  which  would  only  entitle  tin 

to  retain  the  goods  until  he  had  been  paid  for  tin  ,ii 

would  not  enable  him  to  confer  any  tille  on  a  tbinl  ^ 

either  by  way  of  sale  or  pledge  (/»),  that  is  to  say,  tli.-  » 

right  interferes  not  «»nly  with  the  buyer's  right  ..t'  |i 

sion,  but  also  with  his  right  of  property  ;  but  that  tli.  s 

right  docs  not  in  any  one  of  the  cases  amount  t..  a  ri 

resunu'  a  complete  right  of  proprty,  so  as  t«»  d.vot  i 

tho  buyer's  right  of  property ;  «.r  in  other  words,  th 

seller  cannot  treat  the  ((mtract  of  sale  as  rescinded,  >.. 

resume  his  property  as  if  the  sale  had  never  been  mAv 

The  in-eeise  extent  of  the  seller's  right  between  tliust- 

is  very  much  a  matter  of  conjecture.     It  would  sr.i, 

viewing   it   as  a   practical    question,    the    most   <nii\ 

doctrine  would  be  to  consider  the  seller  as  entitl.il 

eases  to  hold  the  goods  as  a  security  for  the  pri.  <■. 

power  of  resale  to  bo  exercised,  in  case  the  delay  ..t  [ki 

was  nnivasonably  long,  in  such  a  manner  as  \\\\^\\\  1 

and  reasonable  under  all  the  circumstances.     If  ili' 

was  conducted  by  the  stdler  in  a  fair  and  reasoiial.l.  n 

the  original  buyer  who  was  in  defaidt  would  liav.-  n 

to  complain  ;   if  the  reside  produced  a  sum  great,  r  il 

uni>aid  portion  of  the  price,  tho  buyer  would  br  .mi 

the  surplus;  if  there  was  a  deficiency,  he  would  >till 

iiulebted  to  the  seller  for  that  amount.     If  the  l.iiv. 

viously  to  the  reside,  tendered  all  that  was  due,  li.'  w 

entitled  to  consider  the  resale  as  alt«tgether  t..rli..iis. 

maintain  trover  against  tho  seller (.) ;  but  if  he  .li.l  m 

that  teuder,  his  remedy  for  an  abuse  of  the  i...\\.r 

would  be  by  an  action  for  that  abuse,  and  not  l.,\  an 

of  trover. 


(a)  See  alwt  Sul«'  of  (ioodn  Act.  h.  13. 

(/,)   namf»  lr,m  WvtU  < 'o.  y.  Pattnt  Ihrrirk  (  o..  21t  L.  J.  <  li   .  1 1 ; 
}|   «,:j .  Sf,.if  y.  Seuinyton,  1  Mno.  ft  Rob.  23'J. 
{, )   il  after  \.\NmUh,  5  B.  &  Aid.  439. 
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It  18  true,  thut  as  tli«  hiiypi's  ri.'hts  in  ti. .         i 

...uir..,.  ,.,„i.iy  „„d,.,. . J,.„„,™!:,";:/  '"  ,f ;:*  7'-'  - 

riKk  smiM-  than  he  has  l,ar™i,„.d  f,,,     ',',      ,       .''"""  "" 
...  Ih,.  oMiMry  r„l,.,  „f  „„„.,„„,>,         .  "  ""   "";.''  "« 

"r  ■'"■.>• •!■■"-' 1 "7or ',;:,:':  ;;:'''• 

(sftpago  '//  /n//,.y,V«)  i«  of  a  naturo  tl.-.t  i                   '"' 

.-..I  l,v  tho  «grc.;„o„t  of  th. ".a.",;,.  "'  "••"'•'  ^•"'••"'.v  '"• 

Tho  o«tnMiHhnient  of  this  .,ositio„  is  a  st..,.     ^• 

,H..1an..  i„  u..c...tui..ing  tho    .Hnnplo  C^.^  r""'  "'" 

andoxtcnt  of  the  rights  ,h.,„.n,|   uJi  it  ..  ""'  ""^"••^' 

M,.i..to.>„sidc^aMnr:.r^t  ;^:""^^^ 

seller's  rights  wouhl  h.  if  they  w  I  ,.  '''""'  "^  '''^^ 
than  those  i„t..nd.d  to  l,o  ,vserm     1  "  T"  """•  '^••^'* 

"f '»"•  I«"ti.s  to  th,.  .-ontruct  of  «,Ie  an.to  '^'  '''V'^r''"^'"' 
«I.nt  are  those  rights  of  the  s..ner  i,"  .  .  ''''''''^"'  '"^"'-  "" 
I'im  l.y  the  ..ontraet.  *""  ^^ ''"'""•"»••»  iVM-rv.-.l  to 

In  .■..nsi.Iering  this,  wo  must  of  ,.o„rso  a,,,,lv  ,    „ 
in.. t  of  sale  the  a.'dumvy  legal  nih^s  of   .    !V^         ''"'  '""■ 
•='•''•• '--"tmets  i„  whieh'a'h    f  ell  '"":•'•"•"""   "M'li- 

■'"''-"k«-o  do  something,  .l:tn^eS^^^^^ 
|"»utmets,  *^"  ^^""'lagiiiatic 

In  construing  eoutnuts   of   this   nature    i,    ;.     , 
q-t,o„  of  in.i....t«n.,  to  asectain  to  what  ^xt^.^t      "•;:  " 
';k.n,  ot  the  o„«  ,>.,ty  is  dependent  on  ,..,"'  ""'^"•■■ 
|('f  the  rontra.t  l.v  the  ofhe.-      Ti.  l>«''f<'«munee 

t ■'■•  .-i-  N-.o;.,;;': ,  ,.™tr;  ';,«;i'""-'  •"»• 

f<»g:  .....I  if  th,.y,|„  „,  „„„.,.  i,  :„  ':',  7    ",      ''"  ""■''' 
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his  part  ..t*  the  .•..ntra.t  niuy  have  iucunv(l  nnuli  v^y^ 
and  c'ontVrnd  nuuh  Leiu-tit  on  tlu-  <.tlur  hulc  by  ,.  ,.: 
p»-rf,.rinuu.-.N  without  n-.riviuK' any  nr-uiniH-nse ;  hut  .1 
Ivus  <1h'  int.-ntiou  cf  tho  imrti.s  wh.u  .'Utoring  int..  th.  n 
,„,„t.  .t  is  to  h..  suir.s.a  that  th.-y  took  it  iuto  .-..USUI. , 
i„  ,,,h,.h.tiug  th."  au.ount  ..f  thr  motupMse  thu.s  nunl. 
tingrut.  Hut  thr  imrths  ir.ay  not  iutt-iul  this,  hut  that 
„urtv  shall  pcrfonu  his  part  of  the  .outiuet  radq..  u.l. 
s„  that  a  hm.rh  of  contract  hy  the  ouo  i.;..-ty  si.  .1 
ahsolvc  thn  oth.-r  from  the  ohligation  he  has  eon..-  uikI 

his  part.  .    .       i 

Now  in  a  routra.t  of  salo,  the  seller  agrees  ti.  trai.>f, 
,n-up.rtv  aud  the  possession  of  the  gouds  to  the  Imv.r 
.,.M.;...s  to  a.cpt  and  pay  for  then.,  and  what  at  p..  >.■. 
„r..pose  to  ask  .s,  how  far  .m  the  o.dinary  pr.ne.pl.  >  .1 
HtnMtion  the  parties  must  he  .  ouside.ed  f.  ...tend  m  mal 
passi..g  of  the  rights  of  pioprrty  and  possess^,,  ,1,  p, 
,UM,n  tin-  punetual  payment  of  the  prue. 

lu  ge.ieral,  the  expressed  intehti.m  ot  the  purl... 
,„„(,a<.t  deeides  whether  the  ohligatio..  on  oue  pa: 
,,,ror...  s.......  pa.t   of  his  <.ontraet,  is  depende..t   -n  ,1, 

L.rf..r...an f  M.n.e  part  of  the  eontmet  of  th.  o,  ..  r  >, 

whether  the  parties  are  hcund  independently,  ea.  I,  ha 
,,,„,dv  hv  action  for  any  Ineaeh  of  contn.ct  o.,  ,1... 
side,  hut  nut  heing  absolved  fron,  his  own  e„gau. ... 
s„,.h  a  hieach.  Ih.t  th.a.gh  the  int.  ..t...n  ..»  th.'  paili.-. 
,hi„.  ,n  h..  as..-tained,y.t,  wh.Te  tin-  wh-.l.-  a^.-i. 
Muh  as  t..  sh.AV  that  th.'  ...m  perfonnan..'  ..t  a  pa.t 
,..„.„,.,,  ,„av  still  l.ave  the  ..th.T  sid.-  a  Wn.ti.  tn 
,,....forn..u..e'  of  the  rest  ..f  the  cutract,  the  pa.t... 
Upr.ss  their  int.ntionv.-rycle..rly,  It  th.-y  n.ca.>  .1..- 

of  the  party  in  the  p..rf.,nuan.-c  .d  ^/^"M""!  ";;'';"; 
fortVit.ne  ..f  all  rec.n.pense  f..r  the  henel.t  .  at  . 
....nterred  hy  the  perf..rn.an.,-  .d  the  n.t  ot  .  .' ^. 
The  penultv  n.ay  he  s..  dispn.port.oned  to  1 1..  -l.tan 
though  theVntics  tnay  legally  enter  int..  sn.h  a,,  a,., 
it  is  too  unr.-ns..nald.-  n..i  t..  r..p..M-  vi  ry  .l.a.  p" 
^vh..l.•  law  on  th.  suhj. .  t  ...ay  he  foun.l  c..nta,...d  ...  tl 
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to  IW,l,u,.-  V.  Col.'{o),anil  inner  v.  /W,// ,/„    ..,.  ,  ,     ., 

Tin-Jal,  ('.  J.,  .said  .ha,  ,|.o  .,„.sti..„  wl.oth.r  ..v.nan.s  ..,. 
'  ':""'^' "^  •  7'"'f '""  ""'  -  ""l<r-.ln.t  of,  oa..h  0,1...,.  i 
.d.1..nnnM.<ll,v,lH.„.<.„Mo„andn.ani„,.nf,,.,,,,,;,^ 

-.w„nn«c.u.Muoa..l.,,a..tin.lar..a.s<.;    ,u  „l.i!.  ,•„,,,' 

.h,....^^  ;;.:; 

Tl...  rul,.,  timt  m„t,u.l  „«,,•.• ,„  ,i,„i|  ,„„  ,„,  ,^,|^ 

I'T'"'"'",',  77"  "'"■"■  ""■  "■""»  ..f .,.,,,0,.,  .1  ,  . 

'""■'"";'"""  ""■>■  '"■■•  • ■  -'1  -^•••■p. « I, „„.  „„„.,,;' 

""■"';■"  ••.'""■  «■."•»  '■■  ""■  «■ ■.>".«.■.„;..„  ,,„.  „„. , 

S,i,.  ,,,„  I,,.  ,.„„,,,  ,.,V,1  „s  i„„.„.li„g  ,„  ,,,„,,,.  ,„  „„.  ^ 

n^h, ,,,,,. «„„,e  ,i„.  ,„.„,„.„,  i„  „,.,  „,,„^,  ^„,,,  ,,,^ ,,  _.  II' •  •: 

In  an  agr«.,uo„!   a,,,,,,,,,,!,,^-   ,„  „  «,|,.,  „   |„i|„n,  i„   „„. 

»lnlr  .orMaonitioii  f„r  t  j<  sal,.      TP„.  ,„.  ,     .     .  ■   *■     '     '""' 

fr«ni„. ,en,  ,1 „„„";,■  ,         .""I"'".;- '«  •"•""'-ml 

,.  ,  '•'  '  '"  '"''<    "<  •••'iiihlcird.  and  wifli 

::':::"■•;"•' ■» '"•'--'ni-".i:^;!;i.r  •:,:;•  :':,;■;;;;: 

r:;:;;i:i\;::::;':7 '•'■-■"•■'-■'-'•'»-'■'".  H.: ::: 

ri.t  h,        ,',""''  "•  ""■  '"-^'Ivnl,  mA  m  ll,.,s,.  ,,,„,.,  ,|,„ 
'       '   '■  "'':"'^?'  '^'"  '•""»''1"™I.I.- :  a,„i  /,.„„„  V.   U,  „„ 

:;:':,;"''';;'' wMha,  ..,...„  ,„ „„.„„„.,„;' 

lri"|«-lH   a    li.w  „„i„i|,.s   ,,,|.|i,.r   ,„.    I.,,,.,,    I         ,. 

p-yvai...  ifth<.pa.....,;M:;:".::-/;i;4;;;;: 

-.^an„...„Ho„.o..a.,.H...,..,,,,.,,,,,^..,,.,,,^ 
V;  ''"^^'"^fy.  '■„;.  i  Wiii.  Sttumi.  ^iH 

i'')  '  «Wrr  »,  /•«»«>//,  •_>  Sui.  I,.  ( ■„    I 
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Hoems  that  in  such  cases  the  ngrefmcnt  docs  not  amount 
sale  {„),  and  that  .onscqutntly  th<!  property  and  risk  roi 

■with  tho  seller. 

It  is  perfe<tly  obvious  that  in  addition  to  thin  lial.ili 
tho  risk  of  loss  which  nmst  exist  in  every  <a8e  of  a  saK 
buyer  mav,  in  particular  eases,  have  undertaken  ni;my  tl 
besides  ti'.e  payment  of  tho  price,  and,  ctmseuuently.  thii 
biiyer,  though  in  defaidt  as  to  payment,  may  have  c.nf 
iH'iietit  on  the  seller  under  the  <ontract. 

It  certainly  would  Iw  a  very  nide  sort  of  Jtuispni 

which  made  a  delay  in  payment  of  the  pnce  amount 

,.»8t.s   to   a   complete  devestmcnt   of    the  buyer's   n- 

,,roperty  in  the  goods,  so  as  to  destroy  his  right  in  f 

under  any   circumstances,    to   obtain   a   benefit    un.l. 

e(mtract  <'.f  sale.     The  seller  sustains  some  damage  Im 

default  in  making  paymojt,  and  he  is  entitled  t..  .  (mi] 

tion  from   the  buver  for  that  damage.     But  if  tlic  d 

operates  as  a  forfeiture  of  the  buyer's  right    of  pro 

th«-rc  is  no  necessary  proiwition  between  the  daniag 

the  romiiensation.    Tho  seller  wodd  benefit  by  biin^' . 

to  resume  the  property  with  which  he  had  parted,  l.nt 

arc  conceivable  cases  in  which  this  benefit  might  be  ..„i 

proportion  greater  than  the  damage  he  could  have  su' 

by  the  buyer's  default.    And  the  loss  sustained  by  the 

by  rendi'ring  his  partial  performance  useless  to  Imn, 

Ik.  an  outrageously  severe  penalty  for  his  default. 

It  wems,  therefore,  not  too  much  to  assert,  tlint  a 
in  making  punctual  payment  cannot  Ik-  consider.^  a> 
t(.  the  root  of  a  whole  .-ontract  <.f  sjile,  or,  in  .'lli<r 
does  lu.t  amount  to  the  whole  consideration  fo'  tli.' 
undertaking,  and,  con.secpu-ntly,  that  on  the  ordinary 
<onstnicti<.ii,  the  mutual  agreements  are  not  to  Le  t 
be  <leiK«iident,  and  therefore  the  parties  cuiniot  be  .01 
as  agreeing  t-  give  the  seller  a  right  to  resume  any  j 
in  the  gomls  sold.  Any  right  which  he  has  to  mtert. 
the    pronertv    v.-sted    in    tlie    buyer    must    U-    t'mii 


(n)  AhU,  p.  213. 
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something  else   than   the   intention   of    the   parties   to   the 
agreement. 

The  seUer's  right  tu  interfere  with  the  buyoi's  rii-ht  cf 
jwsseBsion  is  somewhat  different. 

Th."  rules  luid  ,lowu  by  Williams,  Serjt.,  in  his  note  t.. 
l'ord,„je  V.  Cole  {a),  will  b..  found,  on  exa.niuatinn,  to  b,. 
founded  ..n  strong  «c..uk..  '  Ist.  If  a  day  be  appointed  for 
••payment  of  mon.-y,  or  part  of  it,  or  for  doing  any  other  aet 
•and  the  day  is  to  happen,  or  may  happen,  before  the  thin^ 
•whRh  18  th  coiiHideration  of  the  money,  or  other  act  i»  to 
•be  perfom.  I,  an  acti(m  may  bo  brought  for  the  money  or 
•for  not   doix,,'   such   other   act   before  performance."' 

•  But-2.  Wh  m  a  day  is  apjminted  for  the  payment  of  money 
•Ac,  and  the  day  is  to  happen  after  the  thing  which  i.s  the 

•  consideration  of  the  numey,  &o.,  in  to  be  performed,  no  action 
•can  be  maintained  for  the  money,  &c.,  before  performance 
■'.  .  .  0.  Where  two  acts  are  to  be  done  at  the  same 
•'time  .  .  .  neither  party  can  maintain  an  a.tion  without 
"Showing  performance  of,  or  an  offer  to  perform  his  part 
"  though  It  IS  not  certain  which  of  them  is  obliged  to  perforin 
•the  first  act,  and  this  particularly  applies  f.  all  cases  of 
•'  sale." 

By  applying  these  rules  to  the  construction  of  a  contract  of 
sale,  It  appears  at  once,  that  where  by  the  terms  of  the 
•  ontnict  there  is  nothing  said  about  the  time  of  delivery  of 
poMession,  or  payment  of  the  price,  the  intention  of  the 
parties  must  be  taken  to  be,  that  these  are  to  be  cneurrent 
acts,  and,  .-ousequently,  that  the  intention  of  the  parties  is 
not  to  give  the  buyer  the  right  of  po«.session  until  he  has 
Ijul,  or  tendered  the  price  {b).  And  this  is  still  more  clearly 
the  case,  where  it  is  stipulated  that  the  price  shall  be  paid  in 
advance.  In  each  of  those  cases,  therefore,  it  must  be  taken, 
that  the  parties  intend  to  give  the  seller  a  right  to  retain 
\m^mm  till  th"  price  is  paid,  or  in  other  words,  a  right  of 
lien  for  the  price. 


(n)  Pordage  v.  Colt,  \  Will.  Saund.  Ml. 
(fc)  Sale  of  Goods  Act,  irotion  2M. 
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,h" ■»»>  U  .Ufferc-t.    There,  l.y  the  terms  of  the  .«,,,,, 

he  right  .!  lK««.^i""  i»  "•   l'"^'^"'"  I"",  r T        , 

price, Ll,  therefor..,  u,>  the  „r.lm.r5-  prmcple.  u   ,.  >., 

to,  the  tatettti.™  ..t  the  l«.rtie.  m.,.t  1«   .ke..  to  »•.  ... 

Layer  ,.n  almJute  an.l  iudelKfdcut  r.ght  to  the  1»..  e» 

t»-"h  .>  eu.e,  thereto,.,  the  ,,u.1ie.  .lo  not  „„e„d  ... 

ho  seller  any  right  of  lie,,;  and  the  ....olvetjey  of  th.  k 

lo„  l  not,  on  mdimry  r„le.,  ,„»ke  any  d,freren,-,..  I, 

r™l,  the  in«lve„ey  of  a  eontraetor  due.  .,ot  ,vK,,» 

other  niirty  from  the  contract  [«)■ 

T,e  Jer-«  rights,  therefore,  if   they  depended   .., 

„„mne^  of  the  pa,lie,  merely,  wonld  1k>  very  1,,,,,..  d. 

Xr™  .o  ease  have  n.ore  than  «  lien  in  the  .tr,,,., 

t    1  .  »or.l   a  ,ne,e  i-ight  of  retainer;   and  he  ^^^■«\ 

huve«."ie»,»l.en.xpre,se,^i.  had  been  g,ve,,,,l 

the  ImvTr  n,igh  l.e  insolvent,  or  even  a  bankrapt.  a 
I  !„  d  tavo "a,  right  whatever  to  stop  the  goo,l»  .»  I' 
Th  "  Uno  Vulty  in  saying  .Uat  the  f.y  .,. 
Tor^  extensive  than  the«,.  1.  follows,  therefore  1 
r,I  «^ok  for  their  fonndation  in  somethtng  ete  th 
contract  of  the  parties  ^„,  ,h,  ...nor. 

We  may  now  proceed  to  consiaer  »  u»i 
J  in  addUion  to  snch  a,  are  itttended  to  be  r.,erv.,l 

l>v  the  contract  of  sale.                           .  w    •    a     „, 
There  seem  to  be  no  traces  of  these  rights  tn  the ,« 
Jk,     l"o  only  ease  ttot  has  been  fonud  lH,„„,g 
s^tt  is  that  in  the  17  Edw.  4,  1,  2,  already  tm,.»l, 
tC  ease,  decidcl  in  the  year  UT«,  two  ..„,  . 
i°dge»  —'  '"  have  thonght,  that  the  propm 
eoncerning  which  there  was  a  contract  "'»;".' 
i„te„,led  to  be  tnmslerred  Wfore  paytnent,  be.  ,„- 
Zs   the  seller  conld  have  no  right  ,nco,«,M.  ..  v 
Cr-    right  of  property,  and  w..nld  1.  untunly  ,, 
!l«  p.»i,ii  ilhJrated  by  Ch,*..^,jn  *"•  ' 

"7.,  0,7«,«  ,'.  '■.rr,.M-r.,  11  L.  J.  E..  110  ^  s  M.  «  W.  Ml  1  ".«< 
A«.  ••  11(11- 


"maKi^^'T'-^f^ 
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language.     "Do  you  think  it   iu   my   (tho   mMw'h)    intent 
"  that  you  shull  huvo  the  hoi-ne  without  pti)  ing  the  nioury  y 
"  1  siiy  m»,  and  I  may  m>\\  him  to  nnotht'i-  in  th<>  inciir:  time 
"and  you  bhall  have  no  ivmedy  against  me,  for  otliciwisr,  I 
"  shall  be  comi>olle(l  to  keep  my  hoiso  for  cvn-  against  inv 
"  will,  and  you  shall  take  him  when  y«Mi  please,  whieli   is 
"  contrary  to  reason."     Ho  did  not  perceive  any  inttnuediate 
state  of  things  between  an  indefeaHible  vesting  <.f  the  right 
of  property   in   tho   buyer,   with   the   eonse«iuenee,  which, 
as  he  truly  says,  is   contrary   to   reason,  and   an   absolute 
remaining  of  tho  property  in  tho  seller  till  payment.     And 
Brian,  C.  .r.,  who  held  that  the  property  was  in  the  buyer, 
but  thiit  the   seller   hud   ii   right    to   retain   the  goods  till 
payinont,  does  not  swm  to  have  thought  that  the  seller  had 
more  than  a  mere  lien.     Ho  likens  the  ease  to  that  of  a 
boiloe,  and  takes  no  notice  of  Choke's  very  forcible  remark, 
that  if  the  seller  was  bound  to  keep  the  goods  for  ever,  it  was 
unrea8onable.     This  case  is  repeatwUy  cited  in  the  different 
digests,  but  there   seems   to   be   no   indepudent  authority 
till  the  case   of   [jiiuj/ort  v.    Tihr  {,i),  in   1705.     It    seems 
impossible   to   suppose    that     there    should   have   bei-ii    no 
litigation  on  such  a  subjwt, and  the  most  probable  f'..njtHtun> 
is,  that  amongst  the  country  i)eople,  sales  were  all  for  ready 
money,  and  in  mercantile  cases,  tho  disjmtes  were  decided  in 
the  staple,  or  at  least  according  to  the  law   uiercluuit.     If 
this  be  so,  the  seller's  rights  whilst  in  possession,  like  his 
analogous  right  of   stoppage    in    tiniisiiu,  owe   their   origin 
neither  to  common  law  nor  to  etputy,  b»a  to  the  custom  of 
merchants. 

The  case  of  I.mg^fort  v.  Tilrr{'>)  is  repor«<'d  in  two 
,  different  reports,  both  agreeing  as  to  what  Lord  Holt  said, 
Init  in  Dther  i-espects  exactly  euuti-adictitig  cadi  other.  In 
Salkeld,  it  is  said  that  the  plaintiff  had  sold  the  defewAuit 
s-une  tea,  that  she  t«M»k  away  part,  and  paid  part  of  the  price 
•'f  the  residue.  In  the  other  report  it  is  said,  that  the  plaintiff 
I  was  the  buyer  of  the  tea,  m.t   the  seller.     Neither  rep(.rt 


(a)  Lausifjrl  ■.  THer,  1  .S«lk.  IIS;  8  M.mI.  I«J. 


RBMBDIE8. 


il^i 


• 


(S- 


says  what  was  the  decisinn,  but  both  state  in  neiuiv 
Hime  wonls  that  Holt,  C.  J.,  ruled,  "  that  after  earnest  j;i 
'*  the  vendor  eunnot  sell  the  goods  to  another  wiili.. 
"  default  in  the  vendee,  and  therefore,  if  the  vender  doiv- 
"  come  and  pay  and  take  the  goinls,  the  vendor  ought  i( 
*'  and  rc«iue»t  him ;  and  then  if  he  does  not  eouu>  iiixl 
"  and  take  away  thj  goods  in  convenient  time,  the  agirci 
*'  is  dissolved,  and  he  is  at  liberty  to  sell  them  t<i  iiiiy  .1 
"  person."  There  is  nothing  in  the  context  to  show  in  \ 
Kens<»  licit  used  the  word  "  dissolved."  It  is  not  n  \ 
having,  like  "  rescinded,"  a  technical  and  nscertaimd  m 
but  perhaps  it  avos  used  as  equivalent  to  that  M'ord.  A 
events,  it  is  clear  that  Lord  Holt  thought  the  pro[Mity 
by  the  bargain  in  the  buyer,  and  yet  that  the  seller  was 
bound  to  keep  the  prtiperty  for  ever. 

As  has  been  already  said,  more  recent  decisions  (/<)  > 
to  establish  that  the  unpaid  seller's  right  exceeds  a  1 
lien,  and  does  not  amount  to  a  right  to  resume  the  al»s< 
prop«';1y. 


\U 


:  v^  J: 


i  '  --t 
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Till-  sfltrr's  riijhta  in  nil  ihsch  ejcccen  <i  lien.  In  cik 
insoli'cncij  ihetj  come  into  oiwrulion,  nUhoiKjh  thuf  Ims 
ixpnsH  nitlit.  Enn  irlwn  thf  huijfr  is  not  //(s./ch 
mllfi's  riifhts  nt'it'i',  if  In-  is  suffird  to  retnin  jmssi^siin 
iifti'r  till'  i-rfilit  hits  expiri'd. 

S«'cti(m  41  (»f  the  Sale  of  Goods  Act,  1893,  provides :- 

•'  (I.(  8ubje<;t  to  the  provisicms  (tf  this  Act,  the  1111 
"  seller  of  g»M»ds  who  is  in  possession  of  them  is  ciiiitl* 
"  n-tain  possession  of  them  until  payment  or  teiult  r  I't 
••  price  in  the  following  cases,  namely: — 

**  (<«.>  Where    the   goods    have   been     sold  willinut 
**  s<ipulntioM  us  to  ei*odit  ; 

'*  <J». I  Where  the  gjsKls  have  been  sold  on  credit,  bii 
•  XvTux  of  credit  has  expind ; 

•'  (<:.)  Where  the  buyer  Ijeconies  insolvent." 

(a)  AnU,  p.  -IS'J. 
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riir  authoiificH  may  uumt  coiivciiH.i-lly  U-  fakpii  liciv 
Till-  two  first  proiMwitioiig  Htato«l   ..n   the  pi(.vi..iis  pa^r,. 
wore  tlu«  vory  points  decided  in   two  fullowinK  c.'l.l.nitod 
raw^n:    lUoxum    v.    ,S',.H,/.r.<  („),    and    /,7,..r-.wi    v.    Morlnil.) 
in  182.-..  •'     '' 

In  /</«.r/»H/  V.  .S,<M«//r.s(«),  Suxl)y  luid  prnTliasi^l  „f  SimdciH 

and  ( '...  u  (|uuutity  of  l.n,,H.    TIumt  sotMns  t..  huw  iM-^-n  n..  credit 

giv.ii;  n..  pjiit  of  tlu'  pri.r  was  paid,  and  thr  Imps  wen-  not 

deliv.n-d.     8and«T«  an.l  fo.  ^mvc  Saxliy  noti,-,.  tliaf  if  |„.  did 

not  iMiy  for  the  hops  they  would   ixwil  thtin.  holding  him 

lial.Ie  for  the  diffon-nee  in  price.     Then  Saxhy,  hefore  any 

rcKidc.  Iwcanu!  bankrupt,  and  Sanders  and  Co.  did  resell  the 

g.HKls.    Saxl.y's  assignees  l.ronKht  trover  against  them  fur  so 

doing,     in  nio.,;,,,,  v.  Mori,,,  (A),  Saxhy  had  purehas..j  hups 

fnmi   Morley  on   cre<lit,   hut   the  cmJit   exi.ind   hefore  ho 

iHTunie  a   hankrujit,  and  hefore  the  reside,     lie  had   paid 

M..rley  a  considerahle  part  of  the  price.  700/.,  and  Morley  did 

not  ivtiirn  nor  offer  to  return  any  part  of  this  sum  to  Saxhy  or 

his  as.signee8  before  the  resaU ,  and  Saxhy's  assignees  brought 

trover  against  him ;  in  other  resiwets  the  ease  was  identical 

with  l!lo.r,a„   v.   S„mhs{<i).     Tlie  Court   of   King's  JJench 

decided  both  cases  in  favour  of  tlie  defendants.     The  judg- 

mcnts  stH'm  carefully  fnnned,  so  as  to  avoid  expressing  an 

opiiuou  as  to  the  i>ositive  rightfulness  <.f  the  ivsah- ;  but  they 

dwided.  that  though  the  property  had  by  the  sale  v.sted  in 

tho  buyer,  and  in  Morley 's  case  the  right   of  iM.ss«.ssion  too 

dunng  the  ciXHlit,  yet,  said  Bayley,  J.,  in  lthu;n„  v.  S„Urs  (,.), 

••the  right  of   iMis^ession  is  not  absolute;   it  is  liabh-   to  be 

•'defeated  if  he  becomes  ins4dvent   before  he  obtains  pusses- 

•'8ion.     Whether  (h-faidt  in  jmyment  when  the  credit  expires 

•'Will  destroy  his  right  of  jMissessitin  (if  he  has  not  U-fore  that 

"time  obtained  actual  i)ossession),  and  put  hiio  in   the  .sjune 

•'iH'Mtion  as  if  thi're  had  been  .«o  bargain  for  credit,  it  is  not 

I'  n<m  necesKiry  to  in(piire,  because,  this  is  a  case  of  insolven.v, 

"and  incasi«<if  in«.dvemy  the  point   seems  to  be  perfectly 


(«)   BloMm  V.  SfiHiler.i,  1  H.  «  <".  'Ml. 
(A)  flfestam  ▼.  Mori f If,  4  B.  &  ('.  »5I. 
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"  rloar."  In  Uloxom  v.  Morhij  («»)  he  «iy«,  "TliiHwaH  n 
"lU'tioii  for  (lamagi>8  fur  m'IHiik  without  returning  thi'  7 
'•  «»r  for  wlliiiK  when,  aocorditiK  to  hitt  rontnifits  with  Si 
"h(>  had  no  right  to  m>11,  hut  it  wutt  an  artion  nf  tr 
"UHMuniing  that  tho  pi-oiK'ily  waH  in  \\w  anMign«'<'H  nl'  S. 
"and  thi:t  the  nalo  hy  the  doffudant  v«'Mod  alMo  tlio  rii; 
'*  |)OM«i>HHion  in  them.  ...  It  WH'nn*  to  uk,  howfVir. 
"the  BauH'  iirinoipleM  whidi  prevented  the  plaint itV^ 
"maintaining  the  action  against  SanderM,  theyeanunt  niai 
'•  the  prenent  action." 

Thew  cases  arc,  therefore,  direct  anthoritic's  for  tin 
propoHitiouH,  that  in  euwn  of  insolvency  lK'fon«  the  a 
delivery,  the  Hcller'n  right  revives  after  the  credit  hast  \| 
and  that  in  cases  of  insolvency  at  Iwist  it  e.\ce<»ds  a  lim. 

The  cji9«'  of  Dixoii  V.  Yiites{h),  in  I8'{3,  is  also  a  .1 
authority  that  in  cases  of  inwdvency  the  seller's  right  n 
even  after  a  suh«ule  made  whilst  the  credit  existed.  ,iiii 
Iniyer  was  wdvcnt.  In  that  case  ther«^  was  no  (M'(ii>i( 
inciuirc  what  the  extent  of  the  seller's  right  was,  n<ir  wli 
it  exceeded  a  lien  or  not. 

In  U'ilinshunt  v.  7/»»/rAvr  (c),  in  183!>,  the  \mn\  iim-x  l. 
the  Common  Pleas  on  the  recoi-d.  The  Imrgain  \\a«.. 
jKissession  was  t«>  Ik;  delivered  on  receipt  of  a  l>iink('r'>  < 
The  buyers,  who  w«'re  uol  iu8<dvent,  di<l  not  piiiK  t 
deliver  the  banker's  draft,  and  the  seller  instantly  icm.Ii 
g<M>ds.  The  buyers  brought  trover,  and  by  u  new  as^inii 
confiued  their  complaint  to  the  resale.  The  Court  ot  (  nu 
Pleas  d(H'ided  on  demurrer,  that  whether  this  rcsalf 
justifiable  or  not,  tlw  plaintiffs  wore  not  entitled  \« 
|M)8se88ion  of  the  goo<l8,  as  they  liad  n(»t  given  tin-  l>aii 
draft  ((/),  and  thei-efore,  said  Tiudal,  C.  J.,  "  the  plain 
*'  according  to  the  decision  of  the  King's  IJcnch  in  /.'/-'<• 


Ill 


■i 
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(«)  Jtlnraiii  v.  Morlrif,  A  tt.  *  C.  042. 

(A)  IMxoii  V.  i'atfa,  i  H.  &  Ad.  313,  imte,  p.  37». 

{.)  II  i/.M«/ii(r»<  V.  Jhiiker,  5  Hiiig.  N.  C.  Wl. 

(0  But  on  appeal  to  tho  Exchequer  « 'bamljer,  rejiorted  iu  7  M.  &  "i.  »*^^ 
Court  held  ihut  the  delivery  of  the  btiuker'*  draft  waa  not  u  oonditiuu  \<m: 
see  (intf,  p.  101. 
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'■  S.,H.hM„),  with   tl.«  tavtn   of   wlii..h   ran,.    ,1,,,^.   ,.   ,.  . 
"pn^Hrnt  >^ry  nearly  agn..,  cannot  nmintuin  truv..r,  h.^,! 
"tlH.y  ....Kht  Imv.  iH.n  ahl.  ,o  hav.  l.,-o„gl,t  a  h,..,.;,,,  .„,•  „ 
.•,.,H.uthooas,.  „^a,„.t  jlKMn   for  „„y  .la.nag.  sus,ai,u..l   i 
•.....„...,,....«<...  of  tlH.  rm.h,  without  waiting  a  r..a..„al,I..  i, ,. 

••  justice  of  the  ea«.,  for  .n  H«eh  an  action  thoy  wonid  recover 
•only  the  cla.nagcHuctn«lIysn.t«inc.l  in  conMe.,nenco  of  the 
••.vs.»U.,  which  .mght  he  very  small,  an.l  not  an  in  an  action 
•'•"  trover,  the   nil  valne  of  the  g,H.d«  for  which  thlh 
•  n..t  paid  according  to  the  terms  of  the  .ontract."     tL  wan 

u .Icision  that  thom-Ilcrs  right  ..xceodK  ,,  ...  ..    r         ,^*'* 
,    ,  ...  "B"'   lAMuiiM  a  nicre  lien  whiUt 

ih.-  buyer  is  in  defanit,  though  w.lvent 

And  the  Haino  Coiirt  afterwards,  in  MH,j.„,.  y,  K,Ul.^l,u 
.n    M 1   dcH.|ded  the  same  ,K.int.     The  .-Her  resold  tlie  g.Jd 
a"'l  tlM"  iMiyer  l.ronght  trover  against  him  for  so  doing     The 
faetsappcamltolH.,  that  the  hnyer  had,  U-fore  the  resale 
Fd  uconsiderahle  portion  of  the  price,  hut  that  ho  was  i  J 
.fault  in  paying  the  remainder.     The  hnyer  was  advent,  and 
e jury  found  expressly,  that   the  resale  was  nnreaso.ull 
a  I  KHve  a  verdict  for   the    plaintiff.     H,.t    the   defendan 
..l.M.p.e,.tly  moved  to  nonsuit  the  plaintitY  on  ,ho  ground 
a,    ,,  the  seller  s,  right  of  poss^-ssion  had  no,  hcen  lott,  a 
.h-rdore   the  pla.ntifT  w«,  not  entitled  to  maintain  »;"  . 
|.«a.ns  h.m,  and  was  successful.     In  this  .-ase  the  buyer,  at  the 
"-  "»  the  lysale,  was  .till  in  defanit.  an.l  had  made  no  end   • 
;   tiu-  unpaid  part  of  the  price  b«.fore  the  resale,  and  therefore 
H.^_^efcn<lant    m.s  an    unpaid   s..!!.,,    with   a   lien  on  the 

It.  .1/.0//W.,/.  V.  .V,„///,  (..).  i„  the  same  term,  the  Queen's 
U^.  deci  ed   that  whei.  the  plaintiff,  being  i'n  default   /",. 
^Je  a  tender  before  the  resale,  tn.ver  would  lie.     The  iases 

tie  filers  right  exceeded  a  right  of  lien,  and  inlaCral  with 


(a)   ///ar.-:.,i  v.  fHtnJirs,  4  H.  «  (,•  m| 

W  Milyatey  KeUU,  a  M.  4  O.  l.KI.'/W.  p.  4W. 

(r)  MarttuHah  v.  Hmith,  I  Q.  n.  asp.  ,^^,  J,  3,,;, 
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the  buyer's  right  of  propei-ty  ;  Mnrtindah'  v.  Smith  {<(),  th 
did  not  absohitely  supersede  his  right  of  pvopei-ty. 

It  is  not  too  much  to  assunae,  that  the  seller's  right 
retain  arise  under  the  same  circumstances  aa  his  rights  to 
in  tnnmtn  would  arise,  if  the  goods  were  put  in  motion, 
would  be  rather  an  anomaly  if  the  seller,  in  order  to  rais^ 
rights,  was  obliged  to  put  the  goods  iu  motion,  and 
stop  them  again;  and  it  seems  always  taken  for  grai 
that  these  analogous  rights  are  coextensive,  and  that  the  i 
may  justify  a  retention  of  the  goods,  imder  the 
circumstances  as  Avould  justify  a  stoppage  of  them. 

In  V((Jpij  V.  OaMeii{h)  the  buyers  accepted  three 
against  goods  according  to  contract ;  they  met  the  first  1 
maturity,  and  became  bankrupt  after  the  time  for  the  del 
of  the  goods  had  expired,  but  before  the  other  two  bill& 
reached  maturity.  The  whole  of  the  goods  had  not 
delivered,  and  the  buyers'  assignees  brought  this  action  aj 
the  seller  for  not  delivering  the  residue,  and  recovered  noi 
damages,  Lord  Campbell,  C.  J.,  saying  of  the  two  outstai 
bills,  "  While  current  they  were  payment,  when  dishoni 
"  they  were  waste  paper  .  .  .  and  there  being  no  diffe 
"  shown  between  the  market  price  at  the  time  of  defaub 
"  the  contract  price,  the  vendees  could  have  recovered 
"  nominal  damages.  No  more  therefore  can  the  assigne 
It  was  twice  ruled  at  Nisi  Prius,  once  by  Bayley,  . 
iiew  V.  Smdn  {c),  in  1828,  and  again  by  Littledale, , 
Bunnell  v.  Pointz  (J),  in  1832,  that  where  the  owner  of 
sells  on  credit,  and  the  buyer  suffers  him  to  retain  poss( 
till  the  credit  has  expired,  the  seller  then  acquires  a  rig 
retain  them  till  the  payment  is  made,  although  the  buyei 
is  in  default,  does  not  ultimately  prove  insolvent,  an 
ruling  in  these  cases  was  embodied  in  section  41  (1)  (/*)  ' 
Sale  of  Goods  Act  {ante,  page  490). 


(a)  Martindah  V.  Smith,  1  Q.  B.  ^9,  post,  p.  506. 
(ft)  Valpy  V.  Oakeky,  20  L.  J.  Q.  B.  381 ;  16  Q.  B.  941  ;  Qriffim  v.  7'i 
L.  J.  Q.  B.  204 ;  1  E.  &  E.  680. 

(r)  New  V.  S>i-ai<i,  1  Pans,  and  Loyd,  193. 
(</)  Utintiey  v.  PoinU,  4  B.  &  A.  568. 


'11 


III.  in.] 


REMEDIES. 


495 

1.0  at,rib.„ea  ,„  .if  « H^^  Tu'^r'.S''"  """  ™" 
«.lc.,  the  v,ea,i„„  .ri,e,,  h»-  much  '^,",,  "'■""'"'• "' 
•l..-.v;'  It  U  clear  .hat  i„  .,.  cat"  "'.,,:,';",  "'■'■ 
complete  resumption  of  the  riirhf  of  „,        .  '"  " 

co„>c  ,;.arer  t'  thlrh,"  of  a  ,1?  "'  M  "'"'  ■""  ''^■'''"I" 
.1-  to  any  other  co::^„  t^^Z'Zt'  'T  ■'  "*' 
•l.».  a  -.,le  by  the  seller,  wMs    thf b  '  7     l'' ""'" 

coasulcr  the   coatraet  reseiaded,   so  as   to   c  itl,    ?        " 

tnp     It  has  been  repeatedly  stated  by  ^eX^ Z 
seller  cannot  rescind  the  contract  except  whe  ft     "' 
presumed  from  the  conduct  of  the  other  p.rtv  thlf      '   ,   ' 
intended  to  rescind  the  contract.  ^     ^    ^*  ^'  "^'^ 

Before  entering  upon  this  subject,  on  Avhich    it  «/M  . 

KVC.-S  %ht  Of  ,^u  4rei  i:  e^z*:;;  t 

Hi  o|K.mt.on  of  perfectly  different  rules  of  la,v  ' 

--tfpoL:: :;  Xlte:„r'rc  - 

«.y  c„„,„  „.ithiu  the  provisions  of  the  hrkru,>t  1,,!^  ^;''''*' 
";....ed  o^er  of  the  ^ods,  having  a.  tl^'^LT o  "      tZ 
"I'tiv  Ihc  possession  of  the  goods  by  consent  nt  ,1 
«»■«   tha,  ;,,  „,  ,i^  buyer.  %-„„,2        Z,   ,   M    7 


(«)  See  the  44th  section  uf  the  Baukruptcy  Act  of  1883 
(*)  Anowles  v.  Hors/all,  5  B.  &  A.  134 
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Secondly,  a  sale  transferring  the  property  in  goods,  ; 
not  accompanied  by  a  delivery  of  possession,  may  be  voit 
aguinst  the  seller's  creditors,  because  fraudulent,  either 
common  law,  or  by  the  statute  13  Eliz.  c.  5.  It  is  not,  h( 
ever,  a  matter  of  law  that  a  sale  unaccompanied  by  deliv 
of  possession,  is  void  as  against  creditors,  but  only  that 
want  of  an  open  change  of  possession,  as  evidence,  tend; 
show  that  the  sale  was  made  with  a  fraudulent  intention. 

The  law,  and  cases  upon  this  subject,  are  collected  in  a  ii 
to  Twjine's  case,  in  Smith's  Leading  Cases,  to  which  the  rea 
is  referred. 

In  }fiii-tiii(hih'  v.  Booth  (a),  in  1832,  the  King's  Bei 
decided  that  a  bill  of  sale  by  way  of  mortgage  M'as  good 
against  an  execution  creditor,  although  no  possession  ^ 
delivered,  and  Parke,  J.,  said,  that  '*  the  want  of  delivery  i 
*'  onlv  evidence  that  the  transfer  was  colourable." 

In  Eastwood  v.  Brown  (h),  in  1825,  where  there  Mas  a  s 
of  goods  of  which  the  seller  remained  in  possession,  Abbi 
C.  J.,  held  that  it  was  not  in  itself  a  void  sale  as  against 
execution  creditor,  but  left  it  to  the  jury  to  say  on 
whole  case,  whether  it  was  an  arrangement  for  the  purji 
of  delaying,  or  defeating  creditors,  and  the  jury  found 
favour  of  the  sale,  and  the  sunnning  up  was  not  afterwa 
questioned. 

These  cases  are  authorities  that  the  property  is  in  the  buj 
against  third  persons  as  well  as  against  the  seller.  1 
though  the  seller  has  not  the  property  in  the  goods,  he  n 
nevertheless  have  power  to  sell  them,  so  as  to  confer  a  g( 
title  on  a  subsequent  buyer.  There  is  a  dictum  of  Abbott,  ('. 
in  Kuowh's  V.  Hors/aU  (e),  to  the  effect  that  a  seller  suffei 
to  retain  possession  of  the  goods,  is  clothed  by  the  buyer  w 
an  apparent  authority  to  deal  with  them  as  his  o\vn,  and  tl 
consequently,  a  sixle  by  him  would  bind  the  first  buv 
This  may  be  somewhat  doubtful,  and  is  not  in  agreenK 


(a)  Martiudah  v.  Buoth,  3  B.  &  Ad.  498. 
(6)  Kaftwoofl  V.  liroirn,  R.  &  M,  312. 
(c)  Kiioivles  V.  Hora/all,  5  B.  &  A.  UO. 
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"f  llio  ,„■,„,.  ..„]o  .  ,v|„,,  I,  ,1        '"■■".'"'■■  >""l  w,ll„„„  ,„„i,„ 

»:..-hor  ,1,0  fi«^  ,    ';;:;i;,';'''v ;;  "".'^'  '■"  '--t,.,.,-,,! 
m«'om  ,.,„i„„.i,v  ~i  V ,      i  "■ ';"  '""■"  '■'■  "■"•  '■"■•  ^1- 

«iv™ ... .,„  „„,.,•,,  «.iio;  ;,,:„:"": ""  '■-^•™*'- »» >i- 

the  buyer.  »  „ii„lii(o  on  tho  jiart  of 

The  buver'.s  riffht^i  m-i^-  ..j      i       i 

•''  the  Fn;tors  A^HA     JZ        '  ""'"^  '^'  ^''^  ''P^^^-'- 
''''^"h»ni^h^  a  siilo  m  nun-ket  overt  fr). 


10»i 


i>  ."^cotf,  STT. 


(')  The  positions  of  a  Itnvor  f,„. .    i 
"■  ''""kruptcy,  aro  „ot  thj  .4,  "buv;;;?"*';"  "•^••"^°'--  -"'  <»  tru.sfeo 

ofanyeqmt,esaffeetin.'tlit.„r„,,orfv  f  L "     •  ™'"*''   '''  ^'^  '"»'l  no  notice 

"naffeetal  by  those  e.^.i^.'^'T^J^', ''"  r^'"'"'  '"'--t  i"  the  pro^e  ty 

"■'<'er  such  ci.-cum.st;nc:rtLt  he  law  .I.fr'"'";"'  ^"^-^  ■^^^•""--  --  '  i" 
"editor.  Such  a  contract  mav  be  ,1.  n  ,  ^  '  ^"  '■*^'-'""n'--o  it  as  a^inst  the 
«-"  law  or  under  ,3  Ehl^t  wh  c?:;  ^  ^^r:'  T/'~-l'n,  to-thlc.  „  ! 
l'"To^e  of  delaying,  hindering  or  defrai:  1,  ?>  •"'"  T^'"^'''''  "">''«  f"*'  tho 
-'  ;'-.Knment  was  nmde  for  that  pu    »  e  f  T  ''^"'"'^ '"«  '■"^'^-     ^Vh.ther 

■^ud.  facts  as  that  the  transaction  «  '''"'"""  "''  '"'■' '"  "v.^ivcase  and 

--i-lo-ation,  or  that  the  selhl    "L  •    ./'i,:';:':^'"''-  "V"'"'*^  '"'■  "  -'^-  -   ^ 
P"'--  o    fraud.     Hnt  although  i   L'    T'""  i'^'"'  ^^"^  -^l^.  «-  strong 

'"  r'  •••""^■'u«ve.     For  exan.ple   in  th  '     "tf     '''"'''""  '^  ■•*"•«""  ""^Io'H'o.  i^ 
-  ure  of  the  transaction  is  tha  ,  i  ^rVi^r'^T""!  'f  ^^^"^-^  -•^-e  tl,o 

l^ppenrng  of  so'n.e  future  event.     To  s  ^  tht f    I!  T    f  "^  ''"''^^■^■■''""  ""  the 
>^'le  Acts  have  from  time  to  tin.e  been  pas?e<^   ^  7''"'?,  *'""  ^'•""''-  »''e  Bills  of 
-soh,  0  or  by  way  of  mortgage,  vo.7  u'  Ss  r    "'*''  "".  ".^^'"""^""t-S  whether 

-  i^  the  e.^:tr;.:^ti  h^  ti^t^;^  t  '^^  r  ^"  ^^-  --^  u.:^ 

K  K 
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But  to  rotnni  to  tlio  qiiosti'nn  h,,\v  far  tlio  sollov's  rii 
exoood  a  lien,  ov  in  other  words,  linw  far  a  sollor  partialis 
totally  unpaid,  may,  after  tho  Iniyor  is  iiidcfaidt  orinsnlv 

confer  a  ijood  title  tn  the  <; Is  nii  a   secoufl  hiivtr  who 

notice  of  the  prior  purchase;  m.d,  if  he  can  confer  su< 
j;ood  title,  how  far  the  act  conferrini;  it  renders  him  liahj 
the  ori^'inal  hnyer  whose  rijrhts  are  thus  devested,  or  to  w 
extent  that  act  affects  the  seller's  ri;;hl  to  recover  or  re 
the  j)rico  due  from  th(^  first  hnver. 

kSection  4S  of  the  Sale  of  tioods  Act  jtrovides  :  - 
*'(!•)  Subject  to  the  provisions  of  this  section,  a  cont 
"of  sale  is  tiot  rescinded  by  the  nn're  exercise  by  an  unj 
"  seller  of  his  right  of  lien  or  retention  or  stoppaj^e  in  tnni.- 
"(2.)  Where  an  unpaid  seller  who  has  exercised  his  ri 
"of  lien  or  retention  or  stoppage  in  Ironsilu  re-sells  the  go( 
"  the  buyer  acquires  a  good  tith*  thereto  as  against  the  origi 
"  buyer. 

"  (3.)  Where  the  goods  arc  of  a  perishable  nature,  or  wli 
"  the  unpaid  seller  gives  notice  to  the  buyer  of  his  intentioi 
"  re-sell,  and  the  buyer  does  not  within  a  reasonable  time  ] 
"or  tender  the  price,  tho  unpaid  seller  may  re-sell  the  go 
"  and  recover  from  the  original  buyer  damages  for  any  1 
"  occasioned  by  his  breach  of  contract. 

"  (4.)  Where  the  seller  expressly  reserves  a  right  of  re->. 
"  in  case  the  buyer  should  make  default,  and  (.n  the  bii; 
"  making  default,  re-sells  the  goods,  the  original  contr.ict 
"  sale  is  thereby  rescinded,  but  without  prejudice  to  any  cIm 
"  the  seller  may  have  for  damages." 

In  Ldngfnrt  v.  Til,r{(i),  in  1705,  Ilolt,  C.  J.,  is  reported 
have  ruled  that    "after   earnest   given,  the  vendor  cam 


—he  takes  it  subject  to  all  the  ciuities  aflfecting  it,  whether  he  had  notio 
them  or  not.  But  he  has  rights  ovor  i)r()i>erty  whicli  is  not  in  fact  the  inope 
of  the  banknipt  more  extensive  than  those  wliich  the  execution  civdi 
haa,  for  he  may  not  only  take  projierty  which  the  banknipt  has  iissigi 
by  an  assignment  which  the  law  will  not  recognise,  but  further,  liy 
Bankruptcy  Act  he  may  take  all  goiKls  in  tho  possession  of  the  baiikn 
with  the  consent  of  the  true  owner,  of  which  the  bankrupt  is  the  n'\ni 
uwuer (Bankruptcy  Act  of  1SS4,  s.  4i). 

(n)  I-(t»f//"rf  V.  Tiler,  1  Salk.  li:{,  atih,  p.  480. 
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-soli  tho  r,o„(Is  tonn..tIio,MvifJmi.f  ..    if    ,     • 

^^"t:zz:!::::rr'^ ^■"- •"■■ 

'"'• Th™  H,o  »,.|I..r  ,,  1,1  i;  ^   ''yi'"'l"-lical  „,.„. 

W"''l"  par,  l,y  !„„„,;  :   ,'':„;■•""  "   ,"■"••'  f".-  •■!«/., 

I'liii'lic-p  was   r,l,     Snrolv    i,    „     11  ,  "■""■W  ni  i-i.ti- 


<-'msoquc,u.e   wonhl  follow  if  the 


the  contract, 

I'l  /Avv.  V.  Mihur  (,.),  at  Nisi  Ti 
^•('ins  to  havo  considored 


ivsalo  i-oscindcd 


a  r 


■ius,ml707,  Lord  Ko, 


llVoil 


•esalo  absolutely  tortious,  [.ud 


■  ;;  P"  ^  •  ^''  •  -  ^-  *  B.  819.  '     ^-  ^-  '*** ;  ''"'"i'^rtj  V.  Rartkit, 

f)  -^I'liiate  V.  A'et«/f,  3  M  &  f }   ion       t 
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(•stopping?  tho  seller  from  scttiiif?  np  Iho  ftirmor  ronfrar 
sail'  as  still   subsist inp:.     Tn   that  case,   tlic  seller  after 
resale   sued    tlie    orij^'iual    liuyer    f«>r    ;,'(mm1s    liarj^aiued 
sold,  and  Lord  Kenyoii  tlioujjlit   tliat  Ity  the  rj'sale  he 
precluded  himself  from  sayinj;  the  <?oods  were  the  propert 
the  defendant. 

In  Merlins  v.  Aihod  [n],  in  1Sir>,  Lord  LlK'nhore 
se«'ms  tt»  have  decided  at  Xisi  I'rius  that  a  resale,  ui.d 
power  expressly  reserved  in  tlu'  contract  of  sale,  did 
prevent  the  selU'r  from  recovering:  the  balance  of  the  ] 
mider  a  count  for  goods  (barfjained  and)  sold,  in  other  wi 
that  the  exercise  of  a  power  of  resale  did  not  rescind 
contract  of  sale.  The  cas«'  is  so  reported  as  to  he  of  1 
value;  it  was  cited  in  Lnuioml  \.  IhirnJl  (h),  \\\  1S4T. 
that  case  there  was  a  condition  that  if  the  purchase-nn 
was  not  paid  on  the  day  followin<?  the  sale  the  «?oods  in 
he  resold  and  the  loss  should  fall  on  the  Imyer.  The  «,' 
were  resold  and  the  seller  then  brought  this  action  to  rec 
the  whole  purchase-money  from  the  first  buyer  and  was 
suited  by  Erie,  J.  On  the  motion  Lord  Denman,  C.  J., 
that  "  the  power  of  resale  implies  a  power  of  annulling 
"  first  Side,  and  that  therefore  the  first  sale  is  on  a  eondii 
"  and  not  absolute."  In  delivering  the  jndgment  of 
CVmrt,  Lord  Denman  did  n(»t  lay  any  stress  on  the  fact 
the  power  reserved  was  an  express  one,  but  appears  to  ] 
decided  the  case  simply  on  the  ground  that  under  the 
cumstances  the  sale  must  be  taken  to  have  been  a  conditi 
(Hie.  And  the  case  appears  to  be  no  authority  for  wlml 
law  wtmld  be  if  tlu>  contract  were  not  a  c(»nditional 
In  conmienting  on  this  case  and  contrasting  it  with  fi/'i 
V.  Ashhu  (post,  page  501),  Mr.  Benjamin  said,  in  his  wm 
Sale  ((■)  :  "  When  the  sale  is  thus  conditional,  the  vem 
"  rights  are  very  different  from  those  which  exist  in  the  abs 
"  of  an  express  reservation  of  power  to  resell,  and  he  i 


l„^  Mertens  v.  A<lrork,  4  Esp.  251. 

Ih)  Lanwml  v.  UavaU,  16  L.  J.  '1.  B.  136;  9  Q.  B.  1030. 

((•)  Benjamin  on  8ale,  5th  ed.,  p.  944. 
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ylnriono,.,     H"'  n.ns  ..11  tlu- risks  ..f  .vs.l,- witl.nut  any 

It  the  ^.MKl«  an.  sol.l  tor  a  IukIut  pii.r  at  th.-  ivs,!,-.     But 

•  wlu-re  s,.ch  .xpn-ss  rm-rvation  duc-s  n.t  exist,  th.  .ttVrt  oi  a 
|vs..lo  u..t  lu.n.^.  t..  ivs,.in,l  the  s.le,  the  ^mkIs  are  sold  l,y 

,   '•'•  ""I«.ul  vender  .,n.,  pl.-d^.,,  and  as  tho,.!.  the  «,.od«  had 

"f    »;•  l.uyer    Who  .s  ut  ...urse  entilh-d  to  the  exeess  if  thev 

sell  tor  a  hi^'her  price  than  he  aj^nrd  to  ..ive  " 

In  hi,urr  V.  ,S««vnvvvv,  (.),   in  l.S()7,  th.^  unpaid  sc-Her  .,f 

f ^'^   '"'!    '•"'='"-d  1-t   of   then,   on   the  inso  veney  of   the 

-yer.     II..  aftern.nls  discovered  that  the  buyer  was    ^t 

--solvent    prnu.ipal,  and  sued  this   prinei/,al  for   ,'^ 
•a  ,.une,l  and)  sold   the  <lefen,h.nt's  counsel  eontendin^'that 
.'sto  the  portion  of  the  ,,oods   stopped,  the  piaintifi's    ould 
"t  recover  under  the  count  for  ,..ods  (h;n.,.aine<l  and)  sold  as 

Xinid'  r-^^'  ^••-  ^-"-  -'I  the  contn.c/the.vi; 

nnded     Lord  Llk.nl, orou.di  overrule,!  the  objection.  ''The 

^      «-     saul  he,  '  M-as  stopped  only  to  prevent  its  getting 

'to  the  hands  of  the  in.dvent  brokers,  and  as  p.^nient 

as  to  precede  the  delivery,  it  was  enough  if  the    ditiff 

•  u  being  paid  were  ready  to  have  delivered  it  " 

Loul  Lllenborough,  the   facts  were,   that   Ashlui  lad  sold 
ncaves  oO  quarters  of  oats,  at  40.  0,/.,  out  of  17o  quarters 

hum  he  1  ,u  quarters,  so  as  to  render  it  a  complete  s^de,  but 
probably  they  were  so.     The  seller  soon  after  give  the    u ye 

.. c  that  ,f  he  did  not   take   theni  away  h^h^^^^^^^ 

"'""   1"  <'th.,.   persons.     He    did    resell    them    at    51.    ner 

:;r;:;  i?'  f  tr '''-'--  "--^"^  -  -^^•'-; ' 

la  t  W  not  delner„.g  the  ^.ods.     Lord  Lllenborough 

••      tinn     ^'"^'"-Tr'"  "''  «--0- away  the  goods  bou^hc, 
nn  a  reasonable  tune,  the  seller  may  charge  him  .are! 
JKiUsst"  room,  or   lin  111..!- I...:.... • 


"»«t'  room,  or  lie  may  bi 


mg  an  action  for  not  rem.'v 


in" 


(fi)  Kjjmer  v.  Sm 


erci-ojiji,  I  Cump.  109. 


(<-)  Greaies  v.  Ashli,,,  3  Camp,  420 
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'*  tlipm,  if  li(>  irt  im-jiuliced  l»y  tin-  dclny.  HiH  tin-  lni 
"  iH';;lc(t  (1<MH  iu»t  eiititlf  the  wlior  to  put  an  iiul  t( 
"  «tuitiiut.  Wlicn  a  fanner  wts  out  ]m  titlu-s,  and  pv( 
"  i»arHon  notico  to  take  them  away,  he  may  luinfj  liis  a 
"  if  the  latter  dots  not  do  so  within  a  reawmaltlc  time 
"  the  parwin's  nefjleet  iloes  not  revest  iji  the  farmei 
"  property  in  the  artiehs  wt  out.  In  this  ease  the  i 
'*  j;iven  to  fetch  away  the  jjoods,  eonhl  not  diseliar|,'( 
"  (h'fendant  from  his  contract,  nor  emp<»wer  him  to  sel 
"  projierty  (»f  tlie  plaintitt." 

The  plaintiff  recovered  the  difference  in  price,  Tlii 
decision  that  the  default  of  a  solvent  linyer  does  not  giv 
seller  a  right  at  his  election  to  rescind  the  whole  con 
The  «'Xpressions  that  seemed  to  show  that  Tiord  EUenboi 
thought  the  seller  had  no  more  right  of  reside  than  the  h 
who  had  set  out  tithes,  are  very  worthy  of  attention,  hu 
merely  dicta. 

These  seem  to  be  all  the  authorities  prior  to  the  two 
of  lilnxdin  V.  Sdiithrs  (<t),  and  lUoxam  v.  Mnrlnj(h),  in 
Avhic'  as  already  siid  («),  decided  that  the  seller's  i 
where  he  had  not  parted  with  the  possession  in  case  of 
vency,  exceeded  a  mere  lien.  The  reasoning  of  the  C'oi 
tlu'ir  judgment  went  farther,  and  seems  to  lead  ti 
inference,  that  though  the  seller  had  in  their  opinion 
than  a  lien,  yet  he  had  no  right  to  rescind  the  sale,  au< 
stoppage  in  /(vm/s//// was  not  a  rescission  of  the  sale.  13ayl» 
in  JUoxdin  v.  Sondcrs  (a),  said,  "  The  seller  s  right  in  resp 
"  the  price,  is  not  a  mere  lien  which  he  will  forfeit  if  he 
"  with  the  pttssession,  but  grows  out  of  his  original  own* 
"  and  dominion,  and  payment  <»r  a  tender  of  the  pric 
"  condition  precedent  on  the  buyers  part,  and  until  he  i 
"  such  payment  or  tender,  he  has  no  right  to  the  posM 
"  If  goods  are  sold  upon  credit,  and  nothing  is  agrecil 
'•  as  to  the  time  of  delivering  the  goods,  the  vendee  is  i 
"  diately  entitled  to  the  possession,  and  the  right  of  pn>N 

(a)  Bloaam  v.  Fii„<hrs,  4  B.  &  C.  941,  ai.ie,  p.  491. 
{!>)  JUoxam  v.  Morliy,  4  11.  &  C.  Vo\,uiitc,  )>.  491. 
(i )  See  unh;  p.  491. 
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••  •■..Ml  th.  n>ht  ui  ,„,,peHy  vest  ,.,  ,„„.,.  i„  ,,i,„   ,„„  ,  •     .  . 
••••cn.nu's  insolvent   WtUv  l.c  cht-nns  ,.  :'"■'•»"  ''o 

••   Ifol/im/llnrtln,,)         \V\u'thnv      I    »■       1.     ■  ''^'"""'     /'"'A'     V. 

■■  ™.,v'..v„i,.: '„,,":,  ■",,:",';'•"""" "•'"■" ""• 

•■  I'-  ""'  •"•f.'.v  t  n- ■,.,,,  .,,'7' "■ ''  ''? 

:  7"";; ""»»-' ' ^en,.y,.,,i7,i ;  :• 

N  t .,.  HOier  l,,,s  ,l,,|,,,,o,,,,|  ,,,,,  ^,,,,,1,  ,,,  J ;      I 

...«..lvcm,v  ,„,.,„-s.  I„.  |,«  „  ,,„,„  . ,  ,..,„„     . 

■■  «r,w»lui.  (o  «lo,,  ihom  ,„  „„„,„v„  .    i/„.„„  ,.  ,,•.,.,       ^  "''' 

M.. .,  a„,l  In,  ,„»„  v.,„,v  wi.hou,  |«j„„.„.  „f  ,|,o  ,„-i, .,  l,.f,7 
H  .  «....a,    .,,,1  winl,,  ,1,,,,.  a.,.  „,  ,,„,„,,„,   ,   ,;„,„  ,,;'j'' 

'""»""»  !«'»  I~«m,.    Tl,„  l,„y,.,..  ,„■  ,l,„«o  ,vl,„  s„„„l  in  1 

l;  -.  "-.V  »<H  ..l..am  ,l,„  ,.i,.h,  „f  ,„,»... ,  if  ,|„.v  will 

1  .>  ".•  ..■.,.I,.r  tl„.  ,„■„,,  ,„.  ,|„,v  ,„ay  s,in  ,„.,  „,,„„  ,|„.i,: ,.,,.,, 

K-1-.  y  ,f  a„.v,l,„«  „„„.am,n,„l,lo  is  ,l„„'  ,„  ,h,„  .-i,!^,, 

.  f-r  ,..,.,„,„..  ,1,0  „r,>i„al  v,.„,l„,.  »,.:i  „•) „,  „„„h,  T,,,, 

l<  »«■„,,  ,liffl,„i,  ,„  „v„i,,  ,|,i„ki„„  „„„  „,<,  J,„,^.,,  „,,,„ 


(rt)  2Wv  V.  HvUh.'ju'orth,  2  T.  I{.  21.-.. 
(/')  Ilahion  V.  -Vf/zfc,  (J  East,  (il  |. 
(0  Mimi,  V.  Li<kkirr,»,\  1  IJ.  Ml.  ;{,-,; 
('0  Ellis  V.  //(//(^,  a  T.  1{.  104 


f*")  Ilfylfj.iim  V.  Zt 


(/)  Iii;/lis\.  rshfr>r,„„l,  1 


T.  li.  410. 


East,  31; 


(</)  Bo/,tli„.jk  V.  //,y,>,  3  East,  3S1 
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concurn'il  in  \\mi  jiKl^'iiKiit  werv  ready  tit  dccido  tliat 
8cll»'r  caiild  nut   nxiiid   tlio   cnntract    of   m\o   without 
(Miiisc'iit   of  thn  liuyor,  oven   if  ho  was  in  dofimlt.  and   t 
stoitpup"  III  liiiiisihi   did   not   opcrato  as  a   iTscissidu  of 
conti-art ;   Itut  it  stems  they  wm    not  quitt'  ready  to  dei 
this,  for  in   (/<///   v.   Ihnrisoii  (,i),  in    182!>,   some  of   tli 
exercised  niiicli  ingenuity  to  avoid  the  point,  and  fonnod  tl 

jiid;,Mnfnt  (as  a|»|Hars  h i   tlio  statenient   of   Parke,   M.. 

Jiiiiirs  V.  ilriijin  (I,))  on  a  <,'round  so  suldle,  that  we  n 
venture  to  j;uess  the  Court  were  not  ajjreed  on  the  III 
l»oint,  or  they  would  not  have  acted  on  such  a  very  retii 
distinction. 

Ill  lllo.niiii  V.  Sail, Ins  (<■)  the  Court  seem  to  have  rati 
carefully  avoided  sayiiij;  whetlu-r  a  seller's  resale  was 
necessity  wrou;;fiil  in  all  cases,  whilst  they  expressly  say  tl 
the  buyer's  dama<;e  i»y  thf  resale  is  not  to  he  estimated 
the  valiu'  of  the  piods.  The  questi(»ii  of  whether  u  res 
coiulucted  in  such  a  n  isouahh-  luaimer  as  to  work  no  dam: 
to  the  huyer,  is  hiwful  or  not,  was  of  some  importance  as 
aft'ected  the  manner  of  pleadiiij;  and  the  (luestion  of  costs,  ;i 
also  as  it  may  att'ect  the  title  of  the  second  buyer. 

Ill  M,irl,',iii  V.  I),niii{,l),  in  1S2S,  the  seller,  after  t 
buyer  had  repeatedly  refused  to  t..ke  the  jjoods,  resi 
them  at  a  loss,  and  brou;,'ht  an  action  on  the  contract  for  i 
accepting'  the  p.ods.  it  Mas  contended  that  the  ics 
operated  as  a  rescission  of  the  coiitraci  as  a;,'aiiist  the  sellc 
The  Common  I'leas  (Urided  that  it  di(  not,  ami  in  delivcri 
the  jud<,'meiit  of  the  C.airt,  Jiest,  V.  J.,  sjiid  that  "it 
"  clear  the  resde  did  not  rescind  the  contract.  It  isadmitt 
"  that  perishable  articles  may  be  resold.  It  is  difficult  to  si 
"what  maybe  coiisi<U"red  as  perishabh-  artich-s,  and  wli 
"not;  but  if  articles  are  not  perishable,  price  is,  and  im 
"alter  in  a  few  days  or  a  few  hours.  In  that  respect  the 
"  is  no  difi'erenc«-  between  tuie  comiiioditv  and  another. 


((()  C7,i)/  V.  Iliurimii,  10  1!.  &  ('.  m»,  jio^t,  p.  318. 
('')  Janua  v.  Griffin,  2  M.  &  W.  iY,il. 
(t)  Bluxam  V.  Saiflcio,  4  JJ.  i  <_'.  U41. 
((/)  Mtwleaii  V.  Dunn,  4  Biiig.  7J2. 
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UV9 

..      .  .  •  '     '*'     ""*'•     ^*»'     I'llL'Ilt     lint      ♦,. 

;    - .  ..X,.,,,, ,,,,  ,1,,.  ,,,,,i,,,ri,y ,,,  ,.,,.i I  ,,,:'„, 

Jl"-    ^'-Miils   ,„i,v    lM.,nn„.    u-..,v..   .1...    1 :        '  '"    '"• 


'"Hi  lit  Jill   (VJiits  ll 


""•  ''""'"  '!.'<•   '"";;<i-  lli.-y  ,,n.   k..,.f, 


luMcr, 


'"'IV   is  the  risk  of  {] 


iK"  juice   iM'i'iiiiiiii"' 


The  (Iccisinn  ia  tli 


<li<l  ii.it  ivscin.l  fh,.  ^vh.il,.  cnnt 


i«  ("tsc  uiis,  that  th..  risiil..  |,v  tl 


liiK  it   Jis  siilisistiiij,'.      The  il 


"■'«t,  oipivvi-nt  liiiufrcm  t 


'll'     Sl'lJcf 


•xtciit,   that  the   ivsah 

l'i"I»"l.ly  it  may  1„.  so,  hut  thi'iv"}" 
that  I'Xtfut. 
Ill  ./.WW  V,  L,r !/(„),  in  is;^4, 


K'tiiin  of  the  Court 
WHS   iMTfiTtly  l,.,,i,l   ami 


rt'iit- 


ffocs  til  th»' 

j  list  itial  lie  ; 

liis  nrvir  1„.,.|,  J,  ,h.,isiou  to 


sistiiif,'  of  the  same  Jiid^r 


'l'""l't  that  a  ivsal..  Iiy  th.-  sril,.,.  atl 
'f  thr  him-r  t.i  take  tlu.  ^.oo,ls,  ,li,l 


the  Comuioii  I'h'as(not 
K"^  in  LS2S)  said  there  .ouhl  1 

•  >ii  till 


',  niter  a  refusil 


cou- 
>e  no 
jiart 


f^iiin;;  on  fJi( 


le  » 


•ri^'iual  contraet 


notpreveut  the  seUer  froui 


fa  J/./W.A.  V.  ,SV>,,>/,  ,^),  i„    1.S41,   Sniitl 


'f'<l  April,  sold  Martindal 


ll   had,   on  tin 


«   to  reuiaiii,  if   i 


"'.",,!"^'»'^»b-,    the    stack ..„ 

'";''"<;  ;•;  August,     smith  afterward 

did  not 


X  staeks  of  oats,  paynu 


1     ■    'I'ly,  told  Martindale  that  if  h 


ll"'  should  not  have  th 


le  ei 


'lit  on 
••'(juired,    till    the 
ill  the   lie^'innii';,'  of 
Piiy  <»'i  the  very  day, 


•i-n.     iMartindale  did  not  pay  on  th 


""•      '*^""t'i,  who  .s7,7/ W  M.  ,w,, /Wi 


-— .     ■  ^'•"iil.l  lie,  1 


'"  '"l^*'  Hi^'  niuiiey,  and 
T-iiJ^'ht  trover  ai'iiinst  h 


teiiih-red    the 

/■s-  /lossissinii,  refused 

'!/M7nov/,ssol,ltl„.  .stacks.    .Martin.lale 


'i  '><'<ause   "  the  veiuloi 


"»'  imd  the  (Queen's  Jjcneh  held 


's  nVht   to  (h-taiii   the  tl 


it 


iiiiir 


(«)  AreUil  V.  /.ery,  10  Uing.  a76, 
W  Murtiwlatt  V.  Smith,  i  q.  u.  yjj,j_ 
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'*  sold  against  tlu>  purchaser,  must  he  considered  as  u  rigli 
*'  lien  till  the  price  is  paid,  and  not  a  right  to  rescind 
"bargain,  and  here  the  lien  was  gone  by  the  tender  of 
"  price." 

The  decision  here  is,  that  default  on  the  part  of  the  In 
gives  the  seller  no  right  to  rescind  the  contract.  The  (\ 
Citnnot  be  understood  as  saying,  that  the  seller's  right  w; 
mere  right  of  lien,  and  no  mon-  :  see  Miljiatr  v.  Kehhic  (n) 

lu  two  cases  since  Modcou  v.  Dunn  (h),  there  were  inti 
tions  of  a  concurrence  in  the  dicta  in  that  case.     In  (Joslin 
lliruic{c)f  in  1831,  Tindal,  C.  J.,  iutir  ated  an  opinion, 
where  a  seller,  partially  inipaid,  had  resold  the  goods,  and 
original  buyer  afterwards  paid  the  balance  of  the  i»rice, 
property,  nevertheless,  was  in  the  second  buyer,  who 
bought  horn   fide,  but  the  case  -was  disposed  of  on  ano 
gi'ound. 

And  in  Fitt  v.  CuHsanctt  (</),  in  1842,  the  Court  of  Conn 
Pleas  seem  to  have  been  of  opinion  that  a  reside,  after  a  rcf 
to  proceed  on  the  part  of  the  buyer,  was  quite  legal,  bu 
all  events  did  not  entitle  the  buyer  to  treat  the  cont 
as  rescinded. 

The  question  of  the  right  of  one  of  the  parties  to  rcMcii 
contract  where  the  other  party  is  in  default,  has  arisen 
sevend  occasii»ns  where  there  was  a  contract  to  deliver  "( 
by  instalments,  and  there  has  been  a  failure  either  in 
delivery  of  an  instalment  or  the  payment  for  it ;  andaltho 
it  is  perhaps  impossible  to  reconcile  all  the  cases,  yet 
difference  of  judicial  opinion  becomes  veiy  much  smallc 
the  case  of  Houir  v.  liiunic  (f)  be  disregarded  for  this  purp 
and  the  judgments  of  Field,  J.,  in  Hinni:  v.  Miillir(l'),  in 
Coiirt  below,  and  of  Brett,  L.  J.,  in  the  Court  of  Appcil 
considered  as  the  correct  ones. 


(a)  Milyute  v.  Kthhh,  3  M.  &  O.  1(K),  ante,  p.  499. 
[h)  Muchuii  V.  Ihini),  4  King.  722,  itiih,  p.  biH. 
(< )  (lotU)ig  V.  Biriiie,  7  IHiig.  339. 
(ft)  Fitt  V.  Caasmiett,  i  M.  &  G.  898. 

(e)  llnire  v.  Iliuxie.  29  L.  .f.  Ex.  73;  J  11.  &  X.  19;    explained  in  .1/ 
Sled  Co.  V.  ya-fhr  (1884).  33  L.  J.  Q.  M.  497 :  9  A.  ('.  434. 
(/)  ffuhrk  V.  Miiller,  50  L.  J.  U.  13.  529 ;  7  U.  13.  D.  104. 
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If  a  coiitraet,  say,  fur  tlic  (Miwry  of  1  turn  i 
.1      he    contact    „,„,„„    1,,    p,.rf„rra,,l    ;'       l,        '       "' 
I"  n<c,.nt   !MIO  (oils  »li,.i,  1,„    I,    i    ''■"""    ""f-'nl  di'diuo 

"I-.  1.0  i„„i  ,.„„„„c,,..i  io  ,00  ,:„■,::;  "■r''"  '■'"" 

'!'"'■«•     Aiul  if  the  c„„tr„.t    „    „  ■''■''  "'  "'"'"' 

...„tn,ot  i„  //„„,.,.  V.  y,v„„ ,;;;  "'■""  "'^'  ^"■"•'  '""^  ^f  ti.o 

lint  if  the  contraft  bo  oonsfrii«.,l  o  .  •     , 

F»»ibU.  to  say  thai  i,    h;''  "     ;  •  t'T',"'  "  "™»  ""■ 
».■>»,   there   is   a   total   faU  ,,  „f   ,i      "  "' *'  "'"'  "'  "'°»^' 

".d;  ...  be  pe,.fo™ea  by  the  othc:]   »;;;.>'',  )     '"'''"'''''■"  '" 
the  cmtract  ^        "  l'"*^^'^^"  ^^'  ^'<^'«ci'"l 

*:;..bi,';::::::fU;:';-----»""..v...,^bb. 

"'"■"  """■"""- "I-  l«'y...,;.rt,.,.„.o„eofth„„,,s 

H  «.■  limmwell  u    in  t,  ;    '  '■  "'^^  "'  ■  "«l  ""'■■  !•■  -'12. 


!i 


In 
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promised  t<»  be  done  is  sucli  that  the  <»th(T  party  is  justiti 
ill  (•((iicludiiif'  that  the  party  i'ailiiij?  wishes  to  rescind,  th 
he  may  elect  to  rescind.  The  evidence  from  which  an  intc 
tiou  on  the  part  of  the  person  failing  to  abandon  the  coiitr; 
may  be  infeiTed  by  the  other  party  may  be  of  various  kiin 
as  insolvency,  or  long  delay  after  the  other  party  has  giv 
notice  of  his  wish  to  aband(»n  it,  vr  an  express  notice  ;  I 
just  in  tlie  same  way  that  where  one  party  gives  notice-  tli 
lie  does  not  intend  to  perform  his  part  of  the  contract,  t 
other  may  take  him  at  his  word,  and  elect  to  consider  1 
refusjil  as  a  breach  (n),  so  he  may  elect  to  reschid.  Ai 
there  does  not  seem  to  be  any  distinction,  as  a  matter 
evidence,  between  a  failure  as  to  the  first  instalment  (i 
failure  as  to  some  subsecjuent  instalment  (h),  for  the  pii 
performance,  by  accepting  the  prior  instalments,  beuig  accur 
ing  to  the  contract,  is  c(»nsisteiit  with  either  construction. 

It  has  been  argued  that  if  the  seller  retakes  possession 
the   goods   after   having   delivered    them,    that   is   eviden 
from   which   an   iiitenti<»n  to  rescind  the   contract  may   1 
gathered  ;  but  this  has  been  decided  not  to  be  the  case  (r ). 

If  goods  have  been  delivered  according  to  contract,  ;ii 
then,  in  consequence  ()f  the  buyer's  conduct,  the  seller  clot 
to  rescind  the  contract,  the  seller  cannot  bring  an  acti* 
upon  the  contract  for  the  price  of  the  g(»ods  delivered,  for  it 
gone,  but  can  recover  whatever  he  can  prove  to  be  the  vali 
of  the  goods  ((/). 

IVitlu'is  V.  liciinoUls  {»'),  in  1831,  was  an  actitm  for  daiiiaj,'! 
for  not  delivering  straw.  Keynolds,  the  defendant,  had  coi 
tracted  to  supply  Withers,  the  plaintiff,  with  straw  at  tli 
rate  of  three  loads  a  fortnight,  from  October  to  the  followiu 
June,  payment   <»n  delivery.     lie  supplied  the  straw  up  t 


((()  Cort  V.  Amhn-;/aU  !{,/.  Co.,  'JO  L.  J.  Q.  B.  160  ;  17  il  li.  127,  /-<«/,  p.  .i24, 
(/')  i'tr  Brett,  L.  J.,  in  Iloin/c  v.  .!/((//</•,  oO  I..  J.  Q.  B.  o2U  ;  7  U.  l!.  I '.  ItH 
(. )  Wf/.Af//."  V.  n'(7/,//(So/,,  in  IS;n,  2  B.  &  Ad.  :!•-'<» ;   flill,ir<l  v.  Ihittoi,,  in  IM 

K  M.  &  W.  olo;  Pw/i  V.  Cmvuyev,  in  ISW!,  L.  K.  1  1'.  C.  ll'7  ;  .{  Moore,  I',  i  .  i 

N,  S.  499. 

(./)  Bart/wlomeir  v.  Marhwirk,  in  1864,  33  L.  J.  C.  P.  143 ;  15  C.  B.  N.  ! 

710. 
(e)   iri(/<ec«  V.  Rtyhvl'li,  2  li.  &  Ad.  88J. 
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<"  m   f".-  a,,,-  ,«,rti,.ular  l„a<l,  ,|,a,,  „f  i,.,„|f    1  ; ,,        ' 
l...ve  Wn  „„  ox..u«o  ,„  ,l,e  ,,,.fo„.,a,„  ,„r    Wi     hI  '  ^ 
-..V  stnnv  ;  bu,  the  plaintiff  h«.  ,..,„,.«,ly  „.„   <"   f , 
■■  l..r  the  loads  as  delivorod."  '"i*  i"  i"} 

»;...!.,  and  „.  aJfotlv;:!' ;  ;  ■,r':::;j:^;;^;;'^«- 

a^ain.  ^  '^  ^^"'  '""^^"  ''"'^^  ^^^'^'^  ^"vor  triod 

'»k'"g  part  of  tlio  ,.,„,1  rofus,,,  „,  ,„„,    .       /  ''°"-  "J  ■'""' 

«..  T,,od....,,da„,p, .d that,;;;' ,!:,:!:;? ;;';.:,;•:; 

'-•ii  .0  .h.„.ai„,i  lim,r:^^'',^TZT7' 

"*     •  •'o ,  Ji.  tt.  »  ii.  a.  14,  n/,^f,  p.  238. 
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poriod  of  twf'lvo  months.  During  tlu'  first  month  tho  phi 
tiffs  sent  wagons  for  108  tons  only,  instead  of  at  least  •')( 
The  (U'feiuhiiits,  at  tlie  expiration  of  tlie  month,  gave  not 
that,  as  the  regular  and  punctual  withdrawal  of  thestipulnl 
(piantity  in  each  month  was  the  sole  inducement  for  them 
entertain  the  contract,  they  now  cancelled  it,  and  refused 
deliver  any  more  coal.  The  Court  of  Queen's  Bench  In 
that  the  defendants  were  not  entitled  to  do  so,  notwii 
standing  the  plaintiffs'  breach. 

It  should  be  (»bserved  that  by  section  80  (2)  of  the  Sale 
Goods  Act,  "Where  the  property  in  goods  has  not  passed 
"  the  buyer,  the  unpaid  seller  has,  in  addition  to  his  otl 
"  remedies,  a  right  of  withholding  delivery  similar  to  and  ( 
"  extensive  with  his  rights  of  lien  and  stoppage  in  trans 
"where  the  property'..*"  passed  to  the  buyer."  This  sii 
section  is  declaratory  ai.'^  .s  based  on  the  law  as  laid  d(»wn 
the  following  ease. 

In  Ejt  purii'  Chnhni'rs((i)^  in  1873,  the  facts  were  tl 
Hall  and  Co.  contracted  to  sell  Edwards  330  tons  of  bleachi] 
powder,  to  be  delivered  at  the  rate  of  thirty  tons  a  moii 
from  February  to  December,  both  inclusive,  payment  by  (a 
fourteen  days  after  each  delivery.  All  the  deliveries  uj) 
and  including  the  October  one  Avcre  delivered  and  paid  to 
the  November  instalment  was  delivered,  but  not  paid  for.  ( 
the  20th  of  December  Edwards  became  insolvent,  and  on  tl 
23rd  of  December  Hall  and  Co.  wrote  to  bin'  ^^e  give  y( 
"  notice  that  we  refuse  to  deliver  any  more  biei.iiing  powd 
"  upon  your  contract."  The  December  instalment  was  ii 
delivered.  Edwards  was  adjudicated banki'upt,  and Chalnui 
as  trustee,  claimed  the  delivery  of  thirty  tons  of  bleachini 
powder  ;  and  on  Hall  and  Co.'s  refusal,  he  claimed  15f 
damages. 

The  Court  held  he  could  not  do  so.  Sir  G.  Mellish,  L,  J 
delivered  a  judgment  in  which  Lord  Selbome,  L.  C,  and  S 
W.  M.  James,  L.  J.,  concurred.  He  said  :  "  The  first  questic 
"  that  arises  is,  what  are  the  rights  of  a  seller  of  goods  whe 

(a)  Ex  p.  Chalmers,  42  L.  J.  Ch.  37  ;  8  Ch.  App.  289. 
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«f  fc,  demanded  a  deliverv  of  thn  ,-.  ^'  ^'^^'' 

tn.ct.     The  defendants   7 '  ?"  ^'""'"""^  ^^  ^'"'  '•«»- 

u-.,^  f  .        "«"wlant.s  i,t  once  repudiated  tbe  oonti-.ot      Tf 
«as  stated  ni  argument  tbat  by  tbe  us-m^o  of     '    !^''"^-     J^ 
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ly,  there  bad  been 


As f  wh  tSef  ^,''-  ^-  ^-  -^«^  ••  '  ^-  *  E.  688. 
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"  a  vosfissidii  of  tho  fontraet.  lioscission  must  bo  l>y  1» 
"piirtios;  cither  both  must  huvo  iutcudt-d  to  rrscind,  or  i 
"  must  huvo  so  actod  as  to  justify  tho  other  iu  tliinkinj;  t 
"ho  iutoudod  to  rescind.  .  .  .  Non-paymeut  for  on.' 
"  two  instalments  of  tho  ir<»u  wouhl  Uf>t  be,  pi'r  sr,  eonil 
"  justifying  tho  e(»nelusion  on  tho  vendor's  part  that 
"purchaser  intended  to  abaiulon  tho  contract.  There  mi^ 
"liowever,  bo  additional  circumstances  iu  connection  v 
"which  such  non-payment  would  bo  sufticient  to  justify  s 
"  a  e(mclusion  on  tho  vendor's  part.  Ilore  tho  purchaser 
"  insolvent.  It  woidd  be,  it  appears  to  mo,  iu  accordii 
"  with  what  I  have  before  said  as  to  the  law  on  this  subj 
"  tho  duty  of  tho  insolvent  purchaser,  if  ho  meant  to  ii 
"  on  tho  contract,  to  claim  delivery  of  tho  instalments  t 
"  time  to  time  as  they  became  duo,  and  to  offer  cash 
"  payment  for  them." 

Tu  the  ease  of  Kx  poiir  St(ii>hioii  (,i),  in  tho  Court  of  A]) 
in  1879,  Stapleton  contracted  to  sell  to  Nathan  a  cars 
maize ;  subsequently,  on  the  inth  of  January,  Nathan  fil 
liquidation  petition,  and  a  receiver  was  appohited,  and  a  co 
s])ondonee  took  place  between  tapleton  and  tho  recei 
f)n  tho  31st  of  January  Stapleton  wrote  to  the  receiver, 
'•  propose  to  sell  at  a  time  when  I  shall  ctmsider  most  advis: 
"  and  then  claim  on  the  estate  for  the  loss.  Have  you 
"  proposal  to  make?" 

On  the  Gth  of  February,  the  market  being  a  falling 
Stapleton  contracted  to  sell  the  cargo  to  Schroder  and  (\> 
088/.  less  than  Nathan  had  contracted  to  pay.  On  the  7t 
February,  tho  receiver  wr(»te  to  inform  Stapletcm  that  he 
n(v  right' to  deal  with  the  cargo,  before  tendering  it  to 
On  the  8th,  Stapleton  tendered  it,  and  the  receiver,  on 
12th,  wrote,  that  as  Stapleton  had  resold  before  tendering 
reserved  his  right  to  regard  the?  contract  as  cance 
Stapleton  tendered  a  proof  against  the  estate  of  Nathan 
088/.  The  Court  allowed  the  claim.  Jessel,  M.  R..i< 
"  I  am  of  opinion  that  if  a  pei-sou  Avho  has  entered  in 


(a)  Ex  p.  Stapleton,  10  Ch.  D.  686. 
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"  whether  the  one  party  is  set  free  by  the  iictioii  (»f  the  otl 
"  the  real  matter  for  eonsideration  is  whether  acts  or  coiu 
"  of  the  one  do  or  <lo  not  amount  to  an  intimation  ol 
"  intention  t<»  altandon  and  altojjether  to  refuse  performi 
"of  the  contract.  The  true  question  is,  whether  the 
"  and  conduct  of  the  party  evhice  an  intention  no  hmgv 
"  be  b(»und  by  the  contract."  And  this  statement  was 
queutly  approved  in  the  case  of  Mcrsrif  Stirl  aiul  Iron  ('< 
X(itilor{ii)  in  tlie  House  of  Lords  in  1884. 

In    liloiimir   v.    Umistiin  (/*),  in    1874,    the   plaintiff 
afjreed  to  buy  from  ;),G')0  to   .'),110  tons  of  old  iron  r; 
"  delivery  to  take  place  duriu};  187-,  and  to  be  conipletci 
''  December  of  that  year,  payment,  net  cash  apiinst  bil 
"ladiufif."     On  the  27th  of  January  the  defendant  sent 
phiintif¥  an  invoice  for  2o7  tons  amounting  to  1,390/.,  wl 
sum  was  }»aid  by  the  plaintiff,  and  he  received  the  bill 
lading.      (Jn  the  olst  of  January  an  invoice  was  sent  to 
plaintiff  for  a  further  quantity  of  mils  amounting  to  '.Ml 
but  the  plaintiff  did  not  take  up  the  bills  of  lading.     On 
7th  (tf  Febnuiry  the  defendant  gave  notice  that  if  the  billi 
lading  Avere  n(»t  taken  up  the  iron  wcmld  be  sold.     On 
13th  (»f  February  it  was  -old  in  a  rising  nuirket,  for  a  > 
greater  than  the  c(»utraci  i>rice.     On  the  14th  of  Febni 
the  defendant  informed  the  plaintiff  that  as  he  had  not  tal 
up  the  bills  of  lading  the  contract  would  be  cancelled. 
coiTespcmdence  follow'ed,  and  finally  on  the  llHh  »»f  Febru 
the  plaintiff  Avrote  to  the  (h-fendant  sjiying  that  if  the  i 
was  uot  delivered  he  would   buy  in  against  him.     On 
20th  of  Februarv  the  defendant  again  said  that  the  coiiti 
was  rescinded.     The  jjlaintiff  filed  a  petition  for  ii(piidiit 
(m  the  22nd  of  February.     The  <Teditors  determined  to  li 
nothing  to  do  with  the  plaintiff's  contracts,  and  on  the  2 
of  June,  after  a  composition  had  been  accepted,  reassigiicc 
the  plaintiff  his  estate.     On  the  23rd  of  July  the  plain 
wrote  to  the  defendant  demanding  a  renewal  of  the  deliver 


(«)  Mertey  Steel  and  Iron  Co.  v.  Xaijlor,  o.'J  li.  J.  Q.  B.  497  ;  9  App.  Va.  4.] 
(b)  Bloomer  v.  lienisteiti,  43  L.  J.  C.  P.  .ilo  ;  h.  K.  9  C.  P.  588. 
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'''■'")'«/■  V.  SuUt  (18 
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askinj;  him  to  iltt'.r  shipping;  any  «'f  th<'  ii<>ii  until  D.t.miI. 
HO  as  to  allow  the  plaiiititt  to  takr  ilflivi-ry  of  all  in  Drccnil. 
and  January.  Tin-  «l«'tVn<lant  vt-plird  on  tin-  1st  of  Drcfuil. 
that  hv  had  cancclU'd  thr  ct.ntiact ;  to  which  tin-  plainti 
answwd  that  he  declined  to  consider  the  <oiitnict  rescind. 
Field,  J.,  lit  the  trial,  held  that  the  plaintiff  was  entitled 
recover,  hut  in  tin-  Court  of  Appeal.  Br.iniwell  aud  BajJK'allii 
L.  JJ.,  wore  of  opinion  that  the  plaintiff  had  no  cause 
action,  Brett,  T..  J.,  disstntinj?. 

In  Mn-sfij  Strri  ninl  Iron  y'o.  v.  Soiilor  {n),  in  1H.S4,  ll 
respondents  purchased  from  the  appellants  0,000  tons  of  st. 
to  he  deliv(>red  in  quantities  of  1,000  tons  per  month,  c.-i 
niencin^  in  January,  payment  withhi  three  days  after  recci 
of  shipping  docunu'nts.  In  January  the  appellants  d«'liv(  r 
only  a  part  of  th.-  month's  instalment,  and  early  in  Fehrun 
made  a  further  delivery.  'Bef<.re  payment  became  due 
petition  Avas  presented  for  the  windinj?  up  of  tJie  api.ell;. 
company.  The  resptmdents  did  not  pay  the  amount  di 
actinjj  under  the  erroneous  helief  that  they  c<mld  not  le^'ul 
do  so  without  leave  of  the  C<mrt.  The  liquidator  niade 
furtlier  deliveries  and  brought  an  miction  for  the  price  of  t 
steel  delivered. 

Held,  that  payment  for  a  previous  delivery  was  not 
condition  precedent  to  the  right  to  claim  the  next  deli  v.  i 
and  that  the  resp(»ndents  had  not,  by  erroneously  postponii 
payment,  acted  so  -is  to  show  an  intention  to  repudiate  t 
contract  and  thus  release  the  appellants  from  further  !•( 

forniance. 

Some  of  the  above  eases  are  not  easy  to  reconcile,  but 
really  amounts  to  a  question  of  fact  in  each  case,  aud  se.  ti 
31  of  the  Sale  of  Goods  Act,  after  providing  that  "unh 
"  otherwise  agreed  the  buyer  of  goods  is  not  bound  to  ucci 
"  delivery  thereof  by  instalments,"  goes  on  to  provide  tl 
"  where  there  is  a  contract  for  the  sale  of  goods  to  be  deli\  or 
"by  st:'*ed  instalments,  which  are  to  be  separately  paid  ti 


•'a)  MersHi  St<H  m,.l  Ir,»,  Vv.  v.  N-o,l<.r,  .51  L.  J.  U.  B.  57G:  9  Q.  15.  1^.  0 
.-,3  L.  J.  Q.  B.  497  ;  9  App.  Ca.  434.  See  also  Ehhv  Vale  .S<fe/ '  V,.  v.  Illuiuahv,, ; 
(19«)i)  6  Com.  Cas.  33  ;  liraithwuUt  v.  Fureiyn  llut'lwwl  <'v.,  (lOOJ)  2  K.  li.  s 
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•  .l.l.vrry  „>  or  pay  lur  our  or  n.or.  inst.l,n..n.s.  i,  is  „  ,,,„„,i,„ 
•.•..•..ums„„u.,..s,.   tlH...u«.,  ^vIn.flM.rflH.lMva..l.ot■  ......r...,  is 

'••va.h  ,Mv-.M,.  r.Ho  ,.,  a  daim  for  .-o.niH.nsa.ion  l,..t  ,,,   , 

a  nght  to  trrat  tho  Mhol.  ..ontra.-t  as  reiMuliated  " 

Ih.  .uses  in  Nvhi,.h  tin.  I.ny.r,  thonKh  iu  .lofault,  h^us  not 

.nsolvont  are  not  n,...e..:.rily  authorities  for  the  e.vtn.t  of  t  J 

-ll.-|-.s  r.Kh  s,  when  tiu.re  has  I„.n  insoIv..n..y,  an.l  still  h.  s 

""•  "";  "^""^-^  "^  •^^••Pl«'^-  '"  "• '■>"•     But  the  suhjcts  a  e 

v.n  elosely  ..onnec-tecl,  an.l  if  the  on.  .-lass  of  seller's  ri^^hts 
UMs  .learly  and  a.mrately  defined,  it  wonld  go  far  to  settle 
th."  extent  of  the  (.thers. 

If  the  seller  ha<l  a  ri^ht  to  rescM.ul  the  ,.ontnu-t  after  a 
•Wa  It  in  the  buyer,  it   wonhl  he  very  reas<.nahle  that  h 
s  ..uM  have  the  .une  ri^ht  on  his  insolveney  before  de    ul 
^  "I  that  a  stoppage  .,  ,r.,„si,u  should  b.  ..nsidere.!  as     n 
ce.t.ou  to  exereise  that  right;  but  it  is  dirtienlt  to  se    h  w 
.■  seller  ..ouldaecpure  a  power  to  reseind  the  eontraet   by 

•  ae    ot  putting  the  goods  in  motion,  an<l  then  stopping 
them,  it  he  had  it  not  before.  ^^    *^ 

The  right   to  stop  /„  tnmsitu  may,  as  wo  have  sec^n    be 

;.i  •  I'  or,  although  he  has  reeeived  bills  for  the  "nil 

i^-     .  ft  nu,  (A)),  and  that  without  tendering  or  returninr, 
either  the  money  or  the  bills  (AV«v.v/.s  v.  Br.r^iA).   ft^  "^s 

f  ^vh  n  he  has  not  rest.>red,  and,  as  in  /V/.sv  y    WrauU,) 
f-n  his  own  insolveiu-y,   eamiot  restore  the  buyer  t       t 
-.n,al  position.     Xo  sueh  difficulty  is  in  the  way    f  tt 


(a)  ^'%.o.  y.  i„y.  7  T.  R.  45ii,  „»^..  p.  ;,.-,4. 
'.)  teue  V.  ir>ay.  3  East,  9o.  ««^.,  p,  35„. 
(<•)  Mwarrh  v.  Brewer,  2  M.  &  W.  .'JT.i. 
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stoppiijio  in  .niisi.Und  iiM  aniiiK  no  nmn-  than  putting  t 
Ht'lh'i-  in  iMm»eHHi«»ii  nt  thi.^  ^.mkU  us  ji  wrurity. 

Ill  rl„„  V.  }lamso„{„),  in  l«20,  whi.h  wuk  .m  iiHiMii  .h 
noli,  y  of  iiiHnian.r,  tlieri-   hial  Imhi   an   »K>i'«««H««t   »"!•  I 

«,.<or.linKly,  aii.l  l.y  h..  .Iniu^'  apprnpriat.".!  tlicin  to  tlio  <•( 

tni.t.  and  cnnveil.Ml  the  agri'muMit  int..  a  wile.     The  Im; 

iiiHuml  his  interest  in  the  >;.m.<1h  :  they  w.iv  (lainaged  by  . 

„f  the  perils  insured  apiinst ;  then  the  buyer  iHcame  ins..lvi 

and  the  wller  st..ppe<l  the  g.M«ls,  alrea.ly  damaged,  m  /r.ms 

The  insurers  c.ntended  that  th«^  st..ppuge  In  tnuisitn  ivs.iii. 

the  ec.ntnut.  and  put  an  en.l  t..  the  buyer's  interest  in 

gniKls,  s..  that  he  had  sustained  n..  damage.     The  assign 

eontended  that  the  bankrupt  retained  the  geiienil  prnpertN 

the  j?.mk1s.     The  King's  liench   t.M.k  time  t..  .-..nsider, 

deeided  in  favour  ..f  the  insurers  ;  but  it  appears  fn.ni 

Baron  Parke's  statement,  in  .lom.'s  v.  (irifHn  (/'),  that   t 

deeided  .t  .m  the  speeial  gr..uml,  that  in  this  easc^  the  .1 

appropriati.m  of  the  j?.M)ds  was  lliat  aeeompanying  the  pari 

with  p<.ssessi..n,  and  that,  as  the  8toi)paR0  in  tnnmtu  at 

eveuts  put  the  party  in  the  s;ime  p..siti..u  as  if  he  had 

parteil  with  1'  -  possi-ssion,  it  must  nn.b.  the  appropna 

that  a.<-ompanie.l  that  parting  with  p..ssessi.m,  m  that 

g,H,ds,  which  Wi're  in  faet  lying  shattered  and  valueless 

the  beach  at  Elsinore,  were,  in  contemplati..n  ..f  law,  m 

name  p..siti..n  as  if  they  had  never  left  the  seller's  wareh.i 

at  St.  Petersburg. 

It  seems  a  fair  inference,  that  the  Judges  who  ad., 
such  a  very  artificial  distinction,  in  order  to  avoid  de.-i 
what  was  the  effect  of  stoppage  in  Imnsitn,  were  not  ab 
agree  in  f..rming  their  judgment  .m  the  general  question 

In  (iihson  V.  Onrnthn-s  (.•).  in  1841,  the  C.mrt  of  Ex.-hc 
differed,  in  a  case  which,  though  n..t  directly  inv(.lving 
pohit,   vet    threw   considerable    light    on    their   Lord. 


(o)  Vla>i  V.  Jlarii^»i,  10  B.  &  C.  99. 

(,)  Gibson  V.  Carr„thfrs,  11  L.  J.  Ex.  Uo;  8  M.  &  W.  J21. 
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;'l""""«   "l-M    .t.     In   tl.,.t   ,.,.s.,    irnniH  |,,mI  ,.,m- I   wi.h 

;•••.-'»;  '"'-1.  an.l  I.V.  Mh.  I.il,.  .,   ^ 

t'"-;-Ku,.,lrl.,    Ilunis  s|.....M,.v  „,',,,.'     M 
meli.t  of  th..  n.voi.v  .,.,,1   |.i||  „,    la.li  ,.:      11, ,,:     .,;  ,  , 

-  t.u. .......  .....„„..,„., kn.pt  il..';^^^ 

(am.th..-Han.l  Co.  ,..,.....,, Uh.  vessel.     T    1       ^ 

■"     '«'  '"sc,   .us,  w)u.fl...r  ,h,.    ussi^nuvs    of    the   In  k. 
•""'''"' '""'  "•'  "<'i..n  for  this  .vr.Ll.     It  is  L       ,    r 

■  iiKwtiiiii      ■).,...«       4  •  •        »i     i:^  I  It'll  1    Illill     lin 

"  ' '''""•■"  '"  "■"""'"  "■ i""Hv  i"v..ln.,l  i„ 

.■«  ,.,„„r,„.,      |.,„  „„.  ,„l,j,„,  „,„  „„„|„^„„.  ,„  „;^ ' 

"",'1 f   "'.  '',■""«""•  "'"1  '.""I  AI,i„«,.,.  ,|..|iv<.,,.,l         ,. 

n  j..™tra«  ,u,.«,,,..,,,,  i,,  „.|,i,.|,  , ,„,„„,  „,,„  ,  > 

i  7'I,.      r,'"r""'""  '""'  "'"I'l""'  ""■'"  "'  ''••"»'  .ml 

"  "  "  '•""""••'.  "'"I  ""  111" «ui„|„i.,„>,  l„.  ,„,„„„  ,.,.„•  ,1 

;  «,„,  h..  ,h,.u«h.  ..„„  ,h..  ,,i„i,„ift-,  ,.,„;,,i  ,„„\,.„ ;:; 

«..    .H.t  to  be  ,,„y  lr,,„.am.  ,,r„,».,-|,.  „,  ,.„„,,,,  ,„  „,; 
j«l,,m,,her»,„„l  ,V  „•,.„.  ,„  k,.,.,,  J^,  ,,,„„,(„,  ,^-  -   ; 

"'>■"»■"♦.  »""  ""'y  "■■"«."■  tlu.ir  ,i,„lK„,<.„.  ,„  ,l„.  »1„„|„ 
l«.M...  that  ba„kn,pt,-y  ,„■  h.solvcn.y  ,1«,  „„t  l,v  it«,.|f  ,,.,„l,.r 

■     B«  th.,„«h  they  ,„  ,.x,„.,.s,  wo„l»  „v„W  ,l„,-,li„K 
l«  t...  oft..,,  „f  »,„,,,„,«,.  ;„  ,,„„„,„  ,,„„,,,  ,,,,  !^ 

■not  too  m„d,  ,„  say,  that  th,.  to^.lo.ay  „f  ,h,.ir  m,s J 

..  «,.e,ally  „,  that  of  Parko,  B.,  is  to  show  that  sto,  I* 
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In  U'lUlirnrlh    v.    (hillnniitr  /(),  in  IS  12,  the    point    ^ 
discussed  Ix'fovr  Lord  Aliiufycr.  rarke,  13.,  Ald«TS(»u,  15.,  1 

Knll'c,  15.,  iiiid  the  Omrt  tlicii,  th<«uj,'li  in.t  dnidino:  the  \>» 
iutiinatcd  that  Lord  Al>iii<;cr  tli<«iiglit  that,  subject  to  s. 
(juaiiticatioiis,  stopjiaf^c  ///  /nui^itii  did  operate  as  a  reseis^ 
of  the  contract,  and  that  the  other  three  Jud,<,'es  were  stron 
inclined  to  tlihik,  that  its  effect  was  only  to  replace 
seller  in  tlu'  same  position  as  if  lu'  had  not  i)arted  with 
l)()ssession,  and  entith'  him  to  hold  the  -jjoods  until  the  jo 
was  i)aid  down. 

Li  that  case  the  goods  were  despatched  in  two  pare 
l»y  two  different  carriers  ;  one  jtarcel  was  stopped  //'  fraiis 
the  other  reached  its  destination.  Th«'  (|uestion  was,  w 
effect  this  partial  stoppafj:e  in  /niiisi/ii  had  upon  the  in 
vent's  property  in  the  other  parcel.  I'arke,  15.,  in  deliver 
the  judgment  of  the  Court,  said  :  "  What  the  effect  (tf  st 
"  page  ill  tniiisitii  is,  Avhether  entirely  to  rescind  the  eoutn 
"  or  merely  to  replace  the  vendor  in  the  sanu'  position  a 
he  had  not  parted  with  the  possession,  and  entitle  hiu 

'  h<dd  the  goods  until  the  price  be  paid  down,  is  a  point 
yet  finally  dof 'ded,  and  there  are  difficulties  attending  v 

*  construction.     If  the  latter  supposition  be  adopted  (as  11 
"  of  us  are  strongly  inclined  to  think  it  ought  to  be,  on 
"  weight  of  authority),  the  vendor  is  entith-d  to  retain 
"  part    actually  stopi»ed  ///  Ininsitii,  till  he  is  paid  the  p 
"  of  the  whcde,  but  has  no  right  to  retake  that  which 
"  arrived  at  its  jcmrney's  end.     His  right  of  lien  is  revci 
"  on  the  part  stopped,  but  n(»  more.     My  I/trd  Chief  15a 
"  has  expressed  an  (tpinion,  to  which  he  stUl  adheres,  that 
''  contract  is  rescinded  by  a  stoppage  //(  li'diisifii,  but  he  d 
"  not  think  that  this  affects  the  right  of  the  vendee  to  ret 
"  that  portion  of  the    goods    which  have  bei'U  actually 
"  livered  to  him,  or  hi  otluT  words,  have  reached  the  plact 
"  th<  r  destination,  more  especially  when  the  goods  and 
"  pik  0  may  be  apportioned,  as  in  the  present  cas(>,  and  a  1 


(rt)   n'fi.f'rurf!,  V.  (htl!,,r„!fp,  I'i  T;.  J.  Kjt.  172;   U)  M.  &  W.  laO:  coii-i.leif 
Krj',.  Cl,(tli,itrt  (lH7a),  42  h.  J.  Ilk,  :i7  ;  I.,  K.  S  L'h.  2.«5!». 
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::;:;;,•';;,','"''"''''■'•''''■''"'  ""•  •"■•••"■  'i-ii-n-".ci  .,.„.,„i„„ 

II  i»  t.,  I„.  „l,s,,,.,.,,,  „„„  J,,,,,    ^,,.    „ 

II-  .•....».,,„,.,„■,.»  wl,i,.l,  ,„l,.,Hl  „  r,.,,.i»si„„.     II,.  „,,',.■, 
"""I""'"''"' »  7'»>  !■"<  il  -i'.n,,.n.l«.l.l,.  ,lu„  l„.  „-,.„l,| 

ILiiv  r„l,,  ,„l„,„,,l  I,,,.  ,|„.  ,„,,,„„.„  „f  ,„„,, 
"'""-".III- 1.111-  ,-..,.l,l  ,..,„.,1.  ,.,i„,„»  i,»  „g,,     ,,„  '  , 

li.,t    h.,w..«.,.  ,l„„|,,f„l  i,  „       ,„„,,.  ,,^^,, 

iri,ho,1„  ,ho   ,iKh„  ,vhi,h  ,k.  s..n,,.  has  „„.,•  ,h..  .....His 

.*!<-,■•»  r,(;h,   ,.,   wi,hh.,l,l  .lolivory,  ,.,   s,.,,,  /„  M,„™„      , 

..■,,•  I.....SS,,,,,,  ,.,,.„..„  ,„„,  ,„  „.„.,„,  ,,„^„  ,^, ;.  ; 

11,0  ..thor  ,.,,,0, hos  ,vhi,.h  a,-o  „v„ih,l,l..  ,„  ?h,.  panv  la  1  , 

.™«l,os  aro  ,tolt  «■„!,  l,y  ,ho  Salo  „f  G.,.„„  A,.,  a,  f.,n.,„..,  :_ 
S,.o.,on  49_(I.)  AVhoro,  „,„lor  a  .-..nta,.,  „f  «,k    ,ho 
r„l,..rty  ,„   tho   goo,k   ha»   pa«s,.,l  ,„  ,ho   l,„vor    •,  ,'     lo 
<«i.v.,-  ..■....^ully  .,osloo,»  .„.'  ..efasos  ,.,  pay  Llh    t, 
»«or,l,.>K    „,    tho   ,on,„   „f  ,ho   o.,„„-ao  ,   ,ho   „.llo,.  ™  ,v 
,.„,„.,„„  an  ao„.,„  a^,i,,t  him  for  ,ho  prioo'  of  ,ho  s,l.„ls     ' 
(-.)  \V  ho,v  u„,l,.r  a  o.„„„„.,  of  «,;,.,  ,|,o  prioo  is  pavahlo 
.  ilay  oorta,,,  ,„.o,poo,ivo   „f   „olivory,   a„.l   ,1,,.'  :,„•  „ 
..,.„Rf„lly  noglooh  „■■  „,•„«..,  ,.,  ,,ays,„.h  pi-i.-o,  ,1„.  «.ilo 
m.u  m,™«a,n  ,m  „o,i,m  for  ,ho  prio,.,  although  tho  property 

,';!  ;;"■":".'■  '■<"■"'»«■<, « M.  i  w.  :i2i,  „,,„,  pTI^," 

■'*.  i-  II.  2  a..  Ap.  3ti„  „,.i  s,i,  „,  o„d,  ,!„,,  ,„,,^ , '«;  "■•  *■  '■■  J.  i-k. 
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i„  th.  goods  has  imt  pasHoa,  and  the  goods  havo  not  Lc. 
apDropriated  to  the  contract." 

WL  two  sub-sections  deal  with  the  seller's  remedy  whe 
the  buyer  refuses  to  pay  for  the  goods  according  to  the  ter. 
oi  the  contract.  The  following  two  sub-sections  uuUcate  1 
mnedy  where  the  buyer  refuses  to  accept  and  pay  for  t 

^*"f 'o^d  )  Where  the  buyer  wrongfully  neglects 
vefu^es'  to  accept  and  pay  for  the  goods,  the  seller  n, 
maintain  an  a.tion  against  him  f<.r  damages  tor  n. 
acceptaiicf' _  ^^^^^^^  ^^^  ^^^^^ ^  wrongfidly  neglects  <.r  refu 
to  deliver  tbe  goods  to  the  Imyer,  the  buyer  may  mamtam 
action  against  the  seller  for  damages  for  non-delivery. 

It  is  usual  to  speak  of  the  failure  of  either  party  to 
^vhat  he  has  promised  t<.  do  as  "  a  breach  of  the  contm 
Correctly  speaking,  it  is  the  promise  to  do  -jomeh 
which  has  been  broken;  the  contract  with  all  its  liabili 

remains  binding.  ^      .     *v,      « 

In  the  first  place,  it  will  be  desirable  to  refer  to  the  eti 
which  a  conditi.m   precedent  has  upon  the  position  of 
parties.     In  the  case  of  a  simple  sale  the  buyer  eannot 
called  upon  to  pay  the  price  of  the  goods  until    the 
implied  cmditions  precedent,  viz.,  that  the  property  m 
JkIs  shall  have  been  passed  to  him,  and  that  the  seller  s 
have  delivered  or  tendered  them,  shall  have  been  perfor. 
If  there  are  no  special  terms  in  the  contract  the  prc.p 
passes  to  the  buver  as  socm  as  the  bargain  is^concluded, 
Jhe  goods  are  then  at  the  buyer's  risk  and  he  must  pa., 
them  ;  but  it  may  be  that  the  parties  to  the  contract 
agreed  that  the  property  shall  not  pass  until  some  event 
happened.     In  such  a  case  the  happening  of  that  event 
condition  prec^deut  to  the  passing  of  the  property,  and  t. 
buver's  obligation  to  pay.  _ 

When  the  propertv  has  passed,  the  buyer  is  not  lial 
pay  for  the  goods  until  the  seller  delivers  or  tenders  t 
lint  if  the  seller  is  unable  to  tender  them,  in  consequon 
the  goods  having  perished,  he  is  in  law  released  froii 
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nl.hgiition  to  tender,  and  the  buyer  mu«t  i«,v  fur  the  nnch- 
livered  ^^ouds  if  the  property  had  passed  'to  him.  un  the 
l-rmciple  htid  down  in  loiilor  v.  (aUinll  („),  i,,  18G3,  ••  The 
"  principle  seems  to  us  to  he  that  in  contracts  in  wh'icli  the 
"performance  depends  on  the  continued  existence,  of  a  f,Mveu 
'•person  or  thinjr,  a  condition  is  implied,  that  the  impossibility 
"arising  from  th.'  perishing  of  the  i)erson  or  thing  shall 
"excuse  the  i)erformance  {!>)." 

If  the  party  who  has  the  right  to  a  rail  himself  ..f  a  con- 
(litmu  prece(h.nt  has  waived  it,  or  prevented  it  from  happen- 
ing ..r  being  performed  (f),  he  cannot  a  :  cvwards  avail  himself 
of  It.      If  the  buyer  refuses  before   the  seller  tenders  the 
gcods  to  accept  them  when  tendered,  the  seller  may  at  once 
elect  to  c(msider  the  buyer's  refusal  as  a  breach  of'  c.ntract, 
iiiul  bring  his  action  for  damages  for  the  breach  before  the 
time  tor  performance  has  arrived,  (.r  the  seller  may  decline  to 
consider  the  refusjil  as  a  breach,  and  in  that  case  the  contract 
(•ann<.t  be  c:>n8idered  as  broken,  and  each  party  is  bound  to 
do  all  that  he  has  undertaken  to  du  (,/).     If  the  seller  or  the 
Imycr  refust.  to  perform  his  j)art,  the  other  party  need  not 
actually  tender  the  g.M.ds  or  the  price.     He  shows  a   gc.od 
cause  of  action  if  he  can  pi-ove  that  h(.  was  ready  and  wiHin- 
to  do  so.  ■  " 

In  the  case  (.f  JUpl,,,  v.  Mu  'hnr  (r),  in  1849,  the 


was,  that  the  jdaintiff 

consigned  from  Chhia 

to  the  defendant  in  Belfast 


to  wh(»m  a  cargo  of  te: 
was  to  sell  and  deliver  one- third  of 


contract 
I  was  to  be 


It 


IJefore  the  arrival  of  th 
satisfied  with  the  contract,  and 


as  soon  as  it  should  arrive  there, 
e  cargo  the  defendant  became  dis- 


11  corresponch-nce  ensued,  from 


which  the  plaintiff  concluded  that  the   defendant   did 
luteud  to  fulfil  his  contract,  and  sohl  th 
without  tendering,  and  brought  this 


hrciich  of  contract.      In   del 


not 

e  tea  on  its  arrival 

action  against  him  for 


ivering   the   judgment   of   the 


(n)   Tayh.r  v.  CaLhre/l,  ^'2  L.  J.  Q.  H.  164;  ,'}  K  &  S.  82(i. 

(/')  See  the  cases  mentioned  in  the  note,  <i„U,  p.  251 

(')  Maihi,/  V.  Fii'k,  6  App.  Cu.  2jl. 

{'0  Pout.  p.  525. 

(e)  SipUy  V.  M'Chire,  18  L.  J.  Ex.  419;  4  Ex.  345. 
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Court  on  the  motion  for  a  nvw  trial,  rurkc,  15.,  said  tliat 
(picstion  left  to  tho  jury  was,  "  Whrthcr  tlitrc  was  a  rrt 
'•  at  any  time,  and  wlu'thcr  that  refusal  liad  b»rn  subsccjuci 
"  rotractod ;   and  the  jury  liavinj:;  found,  as  wo  think  t 
"  wt-n-  warranted  by  the  evi(h'nce   to  do,   that   it   had 
"  tin-re  was  cei-tainly  evidence  of  a  eontimial  refusal  dowi 
"  and  inclusive  of  the  time  when  tlu'  (h'fendant  was  boum 
"  receiv*',  which  would  render  the  (h'fendant  liahle,  if  a'l 
*'  conditions  i)recedent  had  been  perfornu'd  or  waived  (. 
And  when  Lord  Campbell,  C.  J.,  was  deliveriu};  judf^meii 
Cmt  V.  Ainhnujiitr  llnUirdij  t'o.  {!>),  he  said  that  it  was  deci 
in  lHjilfii  V.  M'Cliiir  (c),  "  that  a  refusal  by   the  defen( 
"  iM'i'ore  the  arrival  of  the  carf?o  to  pertonn  the  contract 
"  not  of  itself  necessarily  a  breach  of  it,  but  that  such  refii 
"  unretracted  (h»wn  to  and  inclusive  of  the  time  when 
"  defendant  was  bound  to  receive  the  carjj^o,  was  evidenc 
"  a  continuing  refusal  and  a  waiver  of  the  condition  pi-oee( 
"  of  delivery,  so  as  to  render  the  defendant  liable  for 
"  breacih  of  contract." 

Next  came  the  leading  case  of  ( 'nrt  v.  Amhirtjiite  Hull 
Co.  {!>),  ui  1801,  Avhere  the  plaintiffs  had  contracted  to  sui 
the  defendants  with  a  large  quantity  of  railway  chairs.  T 
(h'livered  some  of  them,  and  then  the  defendants  declinci 
receive  any  more.  For  the  purpose  of  enabling  thenisc 
to  carry  out  their  contract,  the  phiintiffs  had  gone  to  i 
siderable  expense  in  buildings.  The  plaintiffs  sued 
defendtnits  for  damages  for  not  accepting,  and  the  defen<li 
pleaded  by  way  of  defence  that  the  plaintiffs  had  m 
tendered  the  chairs,  and  that  they  had  not  b(>en  prevci 
from  doing  so  by  them.  Lord  Campbell,  C.  J.,  on  the  nio 
for  a  new  trial,  said  it  was  not  denied  that  if  the  defendi 
would  have  accepted  and  paid  for  the  chairs  the  plain 
would  have  supplied  them,  and  continued :  "  We  arc 
"opinion,  however,  that  the  jury  were  fully  justified  u 
'  the  evidence  in  finding  that  the  plaintiffs  were  ready 


{a^  Mee  also  I'lumlif  v.  '  'Murii,  8  Bing.  14. 

(/-)  fori  V.  Ai..oer(j(de  Ily.  Co.,  20  L.  J.  Q.  K.  460;  17  Q.  B.  127. 

(f)  7?i>%  V.  M'Chire,  18  L.  J.  Ex.  419  ;  4  Ex.  Mo. 
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•'  Willing  to  poriorm  tho  .outract,  althuugl.  tlu-y  n.v.r  ukkU. 
:iu(l  tondeml  the  residue  of  the  ehairs  " 
[nluost  v.Kni;,l,tiu),  in  187-,  Cocklmrn,  C.  J,  .leliverin.. 
.  jr' Igmont   „x  whieh  K^^^  and  L„,h,  JJ.,    ..oneunH 

.ad(,):    -ihelaw    with    refere.u-o    to    a    eontraet    to    bo 
"portormed  at  a  future  time  where  the  party  bound  to  per- 
-formanee  announces  prior  to  the  time  his 'intention  not  to 
-per form  It,  as  established  by  the  eases  of  Hochstrr  v.  J,, 
"''    lo„ric),  and  the   Dnn.ihr  „„d    liladc    Sn,    Co,npan„  v. 
•  /'•"«../),  on  the  one  hand,  and  Arcn,  v.  Jion-.h;,  (A   Iteid 
■'  V.  lodn.s  U)  and  Jlanrirlc  v.  Jlnb.,  (g),  on  the  other,  may 
1.0  thus  stated.     The  promisee,  if  he  pleases,  mav  treat  the 
■  .H.t.cc  ot  mtention  as  iioj^erative,  an,l  await  th./time  when 
••  rl.o  contract  is  to  be  exc<-ute,l  and  then  h.dd  the  ..ther  party 
-responsible  for   all    the  conse.inences  of  non -perform!. nc^ 
-1  ut  m  that  case  he  k.vps  the  c-ontract  aliye  for  the  benefit 
••"t  the  other  party  as  well  as  his  own;  he  remains  subject 
"to  all  his    <,wn    obligations    and    liabilities    under  it,  and 
•'.nab les  the  other  party  not  only   :     .     ■  ,  ^te  the  contract  if 
••su  advised,  notwithstanding  his  previous  repudiation  of  it, 
••l>ut  also  to  take  advantage  of  any  supervening  circumstance 
which  would  justify  him  in  declining  to  complete  it. 


thiiiL 


is 


On  the  other  hand,  the  pi-omis.r  may,  if  he  uuuks 
••l""por,  treat  the  repudiation  of  the  oiher  party  as  a 
••H-rungful  putting  an  end  to  the  contract,  and  may  at  once 
••'•n..^'  his  action  as  on  a  breach  of  it;  and  in"  such  an 
;'.t.on  he  will  be  entitled  to  such  damages  as  would  have 

anseii  from  the  iion-performanee  of  the  conM,act  at  the 
;-q;i-n,ted  time,  subject,  however,  to  abatement  in  respect 

"t  any  circumstances  which  may  have  afforded  him  the 


;'0^ir,..r.Ex.79;  L.K.TEx.  11-. 

/    IM.,e,.  V.  ne  I.,  T,.„r,  ■>■>  L.  .f.  Q.  li.  Uo  ;  2  K.  &  1{  'ers 

i'j)  Uunruk  V.  BHhi,  20  L.  J.  C.  1'.  280 ;  2  C.  U  X  ^  mi 
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"  moans  of  initifjatiuK  his  !«»ss."  The  words  "  a  wroiipi 
"imttinpan  end  to  the  contract "  were  probably  used  oi 
in  the  sense  of  breaking  the  contract  and  not  as  rescindinj; 

But  there  is  nothuig  to  prevent  the  parties  from  inti 
duchij?  intcj  their  af?reenient  any  stipuhitions  or  conditii 
they  may  think  desirable :  and  these  stipulations  may  mn 
the  obligation  of  either  party  to  lie  independent  of  wl 
Avould  otherwise  have  been  an  implied  c(»ndition  precedent  ( 

Thus,  if  the  parties  think  well  to  agree  to  it,  they  ni 
agree  that  the  buyer  shall  pay  the  price  at  once,  and  t 
quite  independently  of  where  thi;  property  is,  and  of  whctl 
the  goods  have  been  tendered  or  not.  And  on  the  otl 
hand,  they  may  agree  that  the  buyer  shall  not  be  called  uj 
to  pay  the  price,  although  the  property  has  passed  to  li 
and  the  goods  have  been  delivered,  until  the  happeninj,' 
somo  event,  as  in  the  case  of  a  sale  on  credit. 

The  extent  to  which  the  obligations  of  the  parties 
within  their  (»wn  control  may  be  seen  from  the  judgni 
of  Blackburn,  J.,  in  the   case   of   the   Colciithi    Co.    v. 
Mutton  (/>),  cited  on  page  25(5. 

In  Dinihp  v.  (ifot/{v),  in  184o,  the  defendants  had. 
March,  contracted  to  buy  from  the  plaintiffs  1,000  tons  of  i 
to  be  delivered  before  the  end  of  April,  "  and  if  the  deliv 
"  of  the  said  iron  should  not  bo  required  by  the  defendii 
"  on  or  bef(»re  the  30th  day  of  April  then  next  ensuing, 
"  said  ii-on  was  to  be  paid  for  by  the  defendants  on  the  ( 
"  and  year  last  aforesaid."  The  defendants  paid  a  portioi 
the  price  and  refused  to  pay  the  balance.  Cresswell,  J.,  li 
that  the  plaintiffs  were  entitled  to  recover  the  wl 
sum  ((/). 

And  in  Oixtle  v.,  l'l<i!i/nr,l{r),  in  1870,  the  defeuil 
agreed  to  purchase  fr(»m  the  plaintiffs  a  quantity  of  ice, 
sellers   "  forwarding  bills  of  lading  to  the  purchaser ; 


(<f)  Sale  of  Goods  Act,  s.  27- 

{!>)  The  Calcutta  Co.  v.  l>e  Matti,^.  :{2  1..  J.  U.  H.  321. 
(<■)  Diinh))  V.  Grote,  2  Car.  &  Kir.  lo.i. 
('/)  Section  4i>  (2)  of  the  iii^alo  ol  (ioods  Act  {ante,  p.  .>21). 
(f)  Cu»lk  V.  I'latjford,  39  1..  J.  Ex.  IJO;  I..  R.  o  Ex.  lOo :  41  L.  J.  Ex 
L.  E.  7  Ex.  98. 
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up„nm.ei,>t  thereof  the  s.i.1  ^nn^h.^or  takes  „p.„  himself 
..1  -ks  a„,l  ,h.„^o.s  of  the  .seas,  nver.s,  an./uavio^ti 
ot  whatever  nature  or  kiu.l  .soever;  and  the  said  II 

;;aeHve,,a^.d„fte;rr;';>r^^^^^^^^ 
•  20  ewt.  we,ghe,l   on  hoard  during  deliverv."    .  To 

phuntitfs  sh.p,,ed  a  .-argo,  and  fonvarded  th^  hill  of  hulin" 
to  the  defendant,  l»y  whom  it  was  received 
The  i,.e  was  lo.st   during  the  voyage  and  the  defend.nt 

.  -^  \V  illes  lilaekhurn,  Mellor,  Brett,  an.l  Grove,  J  J  ,  tha 
0  was  bound   to  pay  l>.r  it:    Hlaekhum,   J.,  saving    ^<  T^^ 
parties  ux  this    ease    have    agreed,  whether  tke  property 

"  lanr^of    h  T'  ''^'^  "1""  '"'"•^^'f  '•"  "«ks  and 

langeisof  theseas;  and  ...  J  do  not  .see  what  risk  he 

"   ;;  thT"        f  "^-'u'  ""'''^^  ''  "'"'^  ^hi,s,  that  h     s'id 
If  the  property  pen,shes  by  the  dangers  of  ihe  seas,  I  shall 

take  the  n.sk  of  having  lo«t  the  property,  whether  it  be 
"'mnieor  not.' "(/;).  •''   ""*^'"*'^   "  '»o 

II  may  W  th,,t  althuush  the  ,.„„dieion  i„-oce.Ie„t  whi.-h 

.™..    the  parttes  „,  the  ,,,„tn„,,  yt  if  it  L  nSv  ' 
•ontou..,,  and  n„t  aecompanie,!  hy  u  pr„mi»e  hy,hatn.rtv  t 
l.erf.,r„,  ,t,  :h.t  party  will  ,„„  ,,e  lia.l  t„  the',  h      faM 
n.»-,,ori,™a„ce.    The  ,,„e,ti„,t  u  simph,  has  tltat  1  *, 

M  be  perforated;  if  he  has,  he  i,  liahle  iu  dama  J  i    he 
iou  n,„  perform  it  or  i,  i,  ,„„  p,rf,,„^,.     „  .^f^^t 

i,';:tft,  Ml"  "r^'-^v"  '■■■ "  '• '"™™» "-"'•"" 

results  .ue  to  follow,  he  is  not  liable 
The  Sale  of  Goods  Act,  by  section  5  (2),  provides  that:- 
There  may  be   a   contract   for   the     ae   of   <.oods    the 
a^uismon  of  which  by  the  seller  depends  upon  a  co^^  i^  ^^^^^^^^^^ 
«huh  may  or  may  not  happen."  '"fe^n^y 

(")  See  also  Martineau  v.  Kitc/.7„g,  41  L  J  U   H    -^T"?"^ 

"'M..  192;  and  .>«,e//.,  v.  ^.e..?  J^  ^'^  ^^Jt  j^'p.  ^^a"'  '  ^^  ^^  ^'^•'' 
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In  /)'«)//</  V.  Sifkiii(it),  in  1809,  the  Ituyor  sued  the  s«'l 
for  not  delivering  hemp  which  l>y  the  contract  was  to 
delivered  when  it   should  arrive  by  a  certain  vesssel.     T 
vessel  arrived  but  Avith  no  hemp  on  hoard,  and  the  plaint 
was  nonsuited  (It). 

Viniiib'  V.  Wihi'v  ((•  ,  in  18o(!,  was  an  action  tor  i 
deliveriuj;.  The  contract  was  in  these  terms,  "  Bought 
"account  of  Messrs.  Veniede  and  Company,  of  Mr.  ('. 
•'  Weber,  the  car^jfo  of  40(1  tons  (provided  the  same  beshipj 
"  for  sellers'  account),  more  or  less,  Aracau  Necrensie  r 
'• .  .  .  at  U.S.  Of/,  for  Necrensie,  or  at  ll.s.  for  Larong,  t 
"  latter  quantity  not  to  exceed  oO  tons."  The  cargo  was  fo-.i 
on  arrival  to  consist  of  28o  tons  of  Larong  and  I')'.*  tons 
Latouric  ;  and  the  plaintiffs  alleged  as  the  defendaii 
breach  of  contract,  that  the  cargo  was  not  Aracan  Necrens 
but  the  Court  of  Kxche([uer  was  of  opinion,  that  tli; 
was  no  abs(dute  warranty  that  the  rice  Avhich  was  ship} 
should  be  Aracan  Xecrensie,  but  was  suliject  to  tlu;  piov 
that  such  a  cargo  should  be  shipped  {d). 

These  cases  may  be  contrasted  with  Huh'  v.  lUuraon  {* ), 
18-58,  which  was  an  absolute  contract  to  deliver,  provi( 
the  ship  should  arrive,  whether  the  goods  were  on  board 
not.  The  ship  arrived,  but  with  no  goods  on  board,  and  l 
buyer  brought  this  action  for  damages  for  not  deliver! 
goods  according  to  contract.  The  sale  was  of  oO  cases 
East  India  tall(»w,  to  be  delivered  on  the  safe  arrival  of  ' 
L'uttiilcss  nf  Elijiii.  The  defendants  pleaded  that  the  si 
had  arrived  without  any  tallow  on  board  without  any  ncj 
gence  on  their  part.  The  plaintiffs  demurred,  on  the  grm 
that  the  defendants  had  contracted  to  deliver  unconditional 


(<()  /jt.ytl  V.  Si/kiii,  2  (-'aiup.  32t!. 

(/>)  See  ante,  p.  2o2;  and  //dues  v.  Ifinithlf,  2  Camp.  .TiT,  n.  ;  /<lh  v.  '/'//"- 
3  Camp.  274 ;  Jn/iuMm  v.  Mwdouatih  12  L.  J.  Ex. !(!» ;  !»  M.  &  W.  601  ;  /.-" 
Il'imilton,  :>  yi.  &  W.  IV.W. 

(<•)  Veiuf'h  V.  ir</"c,  2.'»  I,.  J.  Fa-.  .•{2(i ;  1  H.  <V-  \.  .'fl  I. 

(./)  See  also  Smith  v.  .l/z/rrs,  a!»  ]-.  J.  U.  li.  210;  41  Ji.  J.  U.  U.  !»1  ;  I. 
U.  B.  42U;  L.  E.  7  U-  B.  I.">!»,  mdi,  ji.  2o!)  anil  oilier  cases  oil  coiiditiohi 
cedent. 

[v]  Huh  V.  Rawaun,  27  L.  J.  C.  P.  1«9  ;  4  C.  li.  N.  S.  SJ 
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■•.I,e  seller  ,nZH  "I,:  r™   ""f '"-.  "•«  «  to ly, 
-tile  gooil,  ,0  the  buvor  i„  *  '°  «'™  P"*"*""  of 

•■  f..- ...s^  Jon  of  t ;!;:;""'"  "•  «•  "■^'  "■•-  -  ««i-so 

lu  Atkinson  v.  Smith  lh\    ;..   ici-     i 

ao«e,,  „„d  to  aocep  a  bil  r  to/  T>V°'  ''"""<" 
plaintiffs  some  eoaJe  woolt  elo^hf  .m  ,  'T  '"  ""• 
plaintiffs  aelivered  a  part  onlvof  the  L  T'^      ^'' 

held  that  (he  eontmcfs  IZ  1  t^'^T  '  ""''  "•"  '^°"« 

And  in   Bankaii  v.   Bowers  (e)    in    i«a«    i 
the  plaintiff  was  to  purchasrcL-tain  L  l       ' ,  ^'.  "^'''"^'"* 
the  defendant,  and  the  dplll  """^  """"""^^  f*'*™ 

plaintiff  all  the^altn^^^^^^^^^^^  ';'"'""  '""  "'^ 

fair  nmrket  rate      The  tWf7  w/'""".*'"'*^  *'  "'"«  "*  ^' 

^Hunng  considered  shortly  the  effect  of  express  stipulations 


(«)  See  also  Gorrissen  v.  Perriu.  27  L.  J.  C.  P  29  •  2  f  R  xr  « 

M  &  W.  786,  in  1837.  ^'  "■'-^^  -   ?/'«n,f//  v.  Bitlhirme,  2 

(')  i'n«iar<  v.  Boiwrs,  L.  B.  1  C.  P.  484. 
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as  to  payinont,  deliveiy,  &c.,  on  the  i-emcdies  of  tho  part 
it  i8  propi.st>(l  \w\v  to  eonsiclcr  iu  what  way  tho  parties  ii 
assert  their  rights,  and  it  will  be  convenient  in  the  first  pi 
to  consider  the  position  of  the  buyer  where  the  seller  d 
not  tendei-  the  goods.  Tho  buyer  may  in  some  very  ox( 
tional  cases  compel  the  seller  to  perform  his  contract  sp 
fically.  that  is,  to  deliver  those  very  goods ;  but  generi 
speaking  ho  cannot  do  so,  the  rule  being  that  where  damn 
will  afford  an  adequate  compensation  f(.r  the  breach,  the  l.ii 
cannot  get  a  decree  for  specifie  pei-formance.  Cases  wl 
specitie  performance  has  been  decreed  are  so  uncommon  I 
it  is  sulticient  here  to  refer  to  the  case  of  C'h</</<v  v.  l!itf/,i 
White  and  Tudor's  Leading  Cases  in  Equity,  Vol.  I.,  \vl 
the  learning  on  the  subjeci  will  be  foinid. 

By  section  2  of  the  ilercantile  Law  Amendment  Ad 
1850  ((/),  it  was  enacted  that,  "  In  all  actions  and  suits 
"  breach  of  contmct  to  deliver  specific  goods  for  a  pric. 
"  money,  on  the  application  of  the  plaintiff,  and  by  leav( 
*'  the  Judge  before  whom  the  cause  is  tried,  the  jury  sliiil 
♦«thcy  find  the  plaintiff  entitled  to  recover,  find  by  tl 
"  verdict  what  are  the  goods  in  respect  of  the  non-deliver; 
"  which  the  plaintiff  is  entitled  to  recover  and  which  rcii 
"  undelivered ;  what  (if  any)  is  the  sum  the  plaintif!"  \\> 
"have  been  liable  to  pay  for  the  delivery  thereof;  « 
"  damages  (if  any)  the  plaintiff  would  have  sustained  it 
"  goods  should  be  delivered  imder  exec\ition,  as  hereiiia 
"  mentioned,  and  what  damages  if  not  so  delivered ; 
'« thereupon,  if  judgment  shall  be  given  for  tho  plaintiff. 
'•'  Court  or  any  Judge  thereof,  at  their  or  his  discretion 
"  the  application  of  the  plaintiff,  shall  have  power  to  oi 


a 


execution  to  issue  for  the  delivery,  on  payment  of  ^ 
"  sum  (if  any)  as  shall  have  been  Tound  to  be  payable  by 
"  plaintiff  as  aforesaid,  of  the  said  goods,  without  giving 
"  defendant  the  option  of  retaining  the  same  upon  paying 
"  damages  assessed  ;  and  such  writ  of  execution  may  be 
"  the  delivery  of  such  goods ;  and  if  such  goods  so  ordi've 


(a)  19  &  20  Vict.  c.  97. 


if 
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•  ho  slu.nff.  or  other  otticr  of  su.-h  Court  of  H.^ml    Li 

"«ajd  Hherir.  bailiwick,  or  withiu  tho  juriscli'Z    .f     .«  .' 

;;  other  Court  of  Heeord  till  tho  de..„dant  doliv o  /^      ' 

or  at  tho  option  of  tho  plaintiff,  cause  to  bo  u.ade'o   thJ 
defondant'H  goods  th.  assessed  value  or  damages,  or  a  d  e 
proportion  thereof  ;  provided  that  the  plaintiff  shall,    ithe 
hi  the  same  or  a  separate  writ  of  execution,  be  out  tied    o 

'have  nmdo  of  tho  defendant's  goods  the  damages,  cos     "nd 

'•  interest  in  sueh  action  or  suit." 

This  section  is  reproduced  in  section  oi>  of  tho  Sale  of  (ioo,ls 
Aft,  which  inovides  that  :— 

''In  any  action  for  broach  of  contract  to  deliver  specific  or 
"ascertained  goods  tho  Court  may,  if  it  thinks  ftf  'th 
|4^phoation  of  the  plaintiff,  by  its  judgment  or  deer  e  direc 
that  the  contract  shall  bo  performed  specifically,  withou 
giving  tho  defendant  the  option  of  rotaining  the  good  1 
payment  of  damages.     Tho  judgment  or  decree 'Zy  bo 
unconditional,  or  upon   such  terms  and  conditions  as  to 
'aamagos,  payment  of  tho  price,  and  otherwise,  as  to  the 
(  our  may  seem  just,  and  tho  application  by  the  plaintiff 
".ay  be  made  at  any  time  before  judgment  oi-  decree 
-Ihe   provisions  of  this  soctic.n  shall  bo  deemed  to  be 
•supplementary  to.  and  not  in  derogation  of.  the  right  of 
s])(cihc  implement  in  Scotland." 

The  buyer's  usual  remedy  where  the  seller  fails  to  deliver 
IS  an  action  to  recover  damages  from  him  for  his  failure  to' 
dclujr  according  to  contract :  of  this  many  examples  will  be 
found  in  the  chapter  on  Conditions  IVecedent.  By  the  third 
^(■tion  of  the  Common  Law  Procedure  Act  of  1852  (« 
became  unnecessary  to  mention  any  form  of  action  in  the 
writ.  Prior  to  that  Act  the  writ  stated  whether  tho  action 
was  in  trover  or  assumpsit,  &c.,  and  in  reading  .  ae  cases  it  k 
important  to  bear  in  mind  that  the  plaintiff  sometimes  failed 


(a)  13  &  16  Vict.  c.  76. 
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ill  one  form  of  notion  wIutp  1u>  would  hnvc  Mucoi'ded  if 
hud  broiijfljt  it  in  nnoth««r.     Such  a  cmv  nu-nly  nhowpd  tli 
that  patticulai  form  of  lutiou  wouhl  not  In*. 

If  hoth  i»artit'n  nrr  in  dofault,  tlu-n  m-ithcr  party  can  hrii 
hJM  action  against  the  other,  if  the  iicrformancc  by  cnrh  par 
of  hin  own  iiudcrtakinj;  is  in  law  a  condition  precedent 
tln'  obligation  t>f  the  other  party  to  iM-rform  hia  luidertakiii 
UH  in  Atkinson  v.  Smith  (a)  and  lUinhirt  v.  liotciis  (/*).  H 
where  the  contracts  are  indopudent,  then  either  party  m 
bring  his  action  against  the  other  for  non-perfornian( 
although  ho  has  not  perf(trmed  his  own  part. 

Tf  the  price  or  any  pnrt  of  it  has  been  paid,  but  t 
goods  have  not  and  should  have  been  delivered,  the  mon 
paid  for  the  goods  not  delivered  may  be  recovered  back  agai 
and  bv  section  54  of  the  Sale  of    toods  Act  it  is  provid 

that  :— 

"  Nothing  in  this  Act  shall  aflfect  the  right  of  the  buyer 
"  the  seller  to  recover  interest  or  special  damages  in  any  ci 
"  where  by  law  interest  or  special  damages  may  be  recoverab 
"  or  to  recover  money  paid  where  the  consideration  for  t 
"  payment  of  it  has  failed." 

In  fhriiit.r  v.  Connllijic),  in  1849,  the  plaintiffs  in  Lond 
agreed  to  purchase  from  the  defendant  at  Singapore,  1 
tons  of  terra  japouica,  and  gave  their  acceptances  for  t 
price  on  receipt  of  the  bills  of  lading.  When  it  arrived  a 
was  weighed  there  were  20  tons  short,  and  the  Court  Ik 
that  the  plaintiffs  were  entitled  to  recover  the  amount  ov 
paid  as  upon  a  partial  failure  of  considerati(»n. 

Corns  v.  iiiiiijhnm  ((/),  in  ISo;),  was  an  action  in  which  I 
buyer  sought  to  recover  a  part  of  the  purchase-money  w  hi 
lie  had  paid,  the  bought  note  being,  "Messrs.  John  IJingli; 
"and  Co.,  I  have  this  day  sold  to  you,  f(»r  account  of  } 
"Stamaty  Covas,  the  cargo  per  I'rimo  Jhnm  .  .  .  now 
"  Queenstown,a8  it  stands, consisting  of  about  thirteen  huudi 


(,()  Atkinson  V.  Smith,  15  L.  J.  Ex.  59;  14  M.  &  W.  695. 
(6)  Jluhkait  V.  noiivrs,  L.  R.  1  C.  P.  484. 
(.)  Deraiij-  V.  Cnnoll,/,  19  L.  J.  C.  P.  "1 ;  8  C.  B.  (>40. 
,/)  r,.ra«  V.  Hiixjham.  23  L.  J.  Q.  13.  2C;  2  E.  &  B.  830. 
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"qu..H..,H  Il,miI«I,Hli„„  ,,„.„,,„  ,1,,.  j„ic..Mf  ,|,i,.,v  shilling,  .mt 
•• .  jy.al  ,,u.rh.r  Tl...  ,„an.ity  ...  1.  t^Un  ul  L 

''ll  -f  la.l...K."  Tl...  .luan.i.y  .....unllng  ,.,  ,1...  I,i||  ,.,• 
la.l.«gwa„  IM.,.  ,,„a,,c.Mor  whi.-h  amount  tl.o  phuutifls 
paul.  ...  u-hon  .1...  Hl.i,.  wa«  ,.nlu«d,.<l,  .|...,v  ,n.„o.l  o,„  ,., 
!«'  only  1014H..H.  on  bo.ircl,  or  ubou.  5:{  .,.•..  |,..h  ,ha,.  ,ho 
.•'>no..n.  ,  i  for.  H„t  th..  C'o,.r.  l..|,l  ,l.u,  ,h,  ,,.,.,  ,,.,^ 
bo..ml  to  pay  for  tho  ,i,.a..tity  nan.ed  in  th.  bill  of  la.li.,i: 
and  i-an  the  rink  of  that  qnantity  Wing  mo.o  or  h-.-s  than  the 
actual  quantity  on  boa.-(I. 
And  (•nrr....imndii,g  to  this  .omody  is  the  .s,.n,.,.s  riuht  to 

M.0  the   bnycT   for  not   aoc...i,ti,.g   th.  g l.s  ,.,  ;    „f   „.is 

sc-voml  exan.ph.«  will  bo  fo,.n,l  ia  the  chap.-r  o,.  CVmdi.ions 
Irecedent. 

The  .ase  of  r/,/,.,-,  v. //.//,/,,,  i„   1^60,  i.s  a„  authority 
lu.t    the  pla.nt.f!  .annot  by  Huiug   i„    t,,,vcM-,   gn   greater 
•bunages  than  by  suing  for  damages  for  breach  of  ..onfaet 
Iheie  the  plaintiff  had  purchased  from  the  d.>fendant  fortv- 
Hght  .ace,  ..  fifty.thioe  «hilling.s  each.      Ho  t<.ok  away  and 
paid  for  hve  of  them,  and  .some  day^  afterwa.-.ls  he  .alle.l  for 
the  remaining  forty-three,  and  found  that  the  defendant  had 
resold  them.     The  plaiatitf  then  brought  this  action  again«t 
he  defendant,  declaring  in  trover  in  one  count,  and  inaiiotlu-r 

uJt,      r'?^,  ^^"  '''''^''  ""*^  '■^•'•'^^'^'•^'^  "  verdict  for 
11. V.  Us.,  the  full  value  of  the  forty-three  .sheep  on  both 

n..uit8.      The  jury   also   found    that    the    actual    dan.age 

«u.,ta.neci  by  the  plaintiff  was  o/.     On  the  motion  to  reduce 

he  verdict  to  0/.,  Bramwell,  II.,  said,  that  the  .sheep  had 
been  resold  before  the  buyer  was  in  default,  a.s  it  Ava.s  a  sale 
ou  credit,  but  that  the  plaintiff  was  not  entitled  to  recover 
..mo  „,  trover  than  the  actual  damage  he  had   sustained, 

the  principle  deducible  from  the  authorities  being  that  a 
"man  cannot  by  merely  changing  the  form  of  action  entitle 

liiniself  to  recover  damages  greater  than  the  amount  to 
•^vhicli  he  ,s  in  law  entitled,  according  to  the  true  facts  of 


(")  .Sale  of  « foods  .^ct,  h.  49  (1). 

{>>)  m„eii/  V.  riall,  -»)  L.  J.  Kx.  ISO' 
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"the  case,  and  the  real  nature  of  the  transaction.  Here  th< 
"result  is  that  the  plaintiff  is  entitled  to  recover  5/.  only  (").' 

Having  considered  tlie  position  of  the  parties  where  the 
seller  has  not  tendered  the  goods,  the  next  question  is,  wha 
are  their  rights  where  the  seller  does  tender  ?  It  will  hi 
convenient  to  examine  in  the  first  place  those  cases  in  Avhicl 
the  projM'rty  in  the  goods  has  passed  to  the  buyer.  In  tlui 
case  he  cannot  return  them.  After  accepting  them  so  tha 
the  property  iTi  thoni  has  passed  to  him,  he  cannot,  when  Ik 
conies  to  exi.'aine  them  and  discovers  they  are  not  wha 
he  coutractt'i  for,  call  upon  the  seller  to  take  them  bad 
again.  The  law  on  this  point  was  laid  down  in  the  leadinj 
case  of  Stifft  v.  lihiijili),  in  1831,  which  has  been  folloM'C( 
in  many  cases.  There  the  plaintiff  sold  a  horse  to  the  defeii 
dant  with  a  warranty  of  soundness,  the  defendant  resold  it  t( 
Bailey,  mIio  parted  Avith  it  in  exchange  to  Osborne,  who  sol( 
it  back  to  the  defendant.  The  defendant  then  finding  tha 
the  horse  was  luisoimd,  returned  it  to  the  plaintiff.  Tli 
horse  was  unsound  at  the  time  of  the  first  sale.  The  Corn- 
held  that  the  defendant  could  not  compel  the  plaintiff  to  tak 
back  the  horse,  after  having  accepted  it  and  resold  it,  whid 
were  acts  of  ownership  inconsistent  with  the  purposes  of  i 
trial. 

In  Poriioiis  v.  St'xton  (e),  in  1847,  the  seller  sued  for  thi 
price  of  an  engine  sold  in  the  following  circumstances  : — Tin 
engine  had  been  erected,  and  subsequently  taken  to  pieces 
and  was  lying  in  the  plaintiff 's  works,  where  the  defendants 
foreman  saw  and  exaniined  it.  The  plaintiff  then  made  ai 
offer  to  sell  it  as  follows  :  "  I,  James  Parsons,  do  hereby  agro 
"  to  provide  a  fourteen-horse  engine,  and  sixteen-horse  boilo 
"  with  fittings  and  everything  complete,  for  the  sum  of  200/.' 
The  defendants  accepted  on  the  terms  following :  "  In  cou 
"  sideration  of  your  supplying  us  with  a  certain  fourteen-liors 
"  engine  which  our  foreman  has  inspected,  &c.'"  The  engiii 
was    delivered   at  the  defendants'  works,  but  the   plaintil 


(n)  See  also  Johmim  v.  Laurg.  awl  l'..cA/i.  /.•//.  (•<..,  3  P.  T.  D.  J9!». 

(/.)  Street  v.  /ilt,;/,  2  B.  &  Ad.  45(1 

(<•)  J'arsuiia  v.  Hexton,  4  C.  B.  899  ;  2V.&  K.  2m. 
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AVMS  unable  to  make  it  work   up  to  fourtt-eu  horse-puwer 
and  the  defendants  rejected  it.     It  wa«  held  that,  as^uniJUK 
there  waa  a  warranty  as  to  power,  and  that  there  y^i^.  -i 
broach  of  it,  that  was  not  an  answer  to  a  claim  for  tin    [.vu-o 
although  it  might  be  the  ground  of  a  set-otf  or  cross-.   ii,.i,.  ' 

And  in  Dawson  v.  CoUis  {a),  in  1851,  where  the  sale  wa.,  oi  31 
pockets  of  hops  warrant(Hl  equal  to  sample,  the  Court  held  that 
ou  the  sale  of  a  specific  chattel  the  buyer  cannot  refuse  to  accept 
It  because  it  is  found  not  to  correspond  with  the  sample. 

In  delivering  judgment  in  Behn  v.  n,iniess(h),  in  1863, 
Williams,  J.,  said,  "  Accordingly,  if  a  specific  thiug  has  been 
•'  sold  with  a  warranty  of  its  quality,  under  such  circum- 
". stances  that  the  property  passes  by  the  sale,  the  vendee 
•'luiving  been  thus  benefited  by  the  partial  execution  of  the 
••contract,  and  become  the  proprietor  of  the  thiug  sold, 
"  cannot  treat  the  failure  of  the  warranty  as  a  condition 
"  broken  (unless  there  is  a  special  stipulation  to  that  effect 
••m  the  contract,  see  Bmneman  v.  White  {,■)),  but  must 
"  have  recourse  to  an  action  for  damages  in  respect  of  the 
"  breach  of  warranty.  But  in  cases  where  the  thing  sold  is 
"  not  specific,  and  the  property  has  not  passed  by  the  sale, 
•'the  vendee  may  refuse  to  receive  the  thing  profifered  him 
"  in  performance  of  the  contract,  on  the  ground  that  it  does 
•'  not  correspond  with  the  descriptive  statement,  or  in  other 
"words,  that  the  condition  expressed  in  the  contract  has  not 
"been  performed.  Still,  if  he  receives  the  thing  sold,  and 
"  has  the  enjoyment  of  it,  he  cannot  afterwards  treat  the 
"  descriptive  statement  as  a  condition,  but  only  as  an  agree- 
"  mcnt,  for  a  breach  of  which  he  may  bring  an  action  to 
"  recover  damages." 

In  Bamiemm  v.  White  {c),  in  1861,  where  the  seller  sued 
for  the  mcietyof  the  price  of  hops  delivered,  which  corre- 
sponded  /ith  the  sample,  but  in  the  cultivation  of  which 
sulphur  had  \.    a  used,  although  at  the  time  of  the  sale  the 


(")  lh,ws„„  V.  CilHs,  20  L.  J.  ('.  r.  IKJ;   10  ('.  B.  S'i.'J 
[b]  U.hn  y.  linrncm,  ;W  T.    J.  Q.  B.  204;  3  B.  &  S.  t'^S;  see  also  ItruUrn 
hiyl„r,  O.J  L.  J.  Q.  B,  lo;  [1893]  2  Q.  B.  274. 
(')  Banimmau  v.  liV,*,  31  L.  J,  0.  1'.  28;   10  ('.  B.  N.  8.  844. 
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pkintitf  had  stated  that  sulphur  had  not  been  used,  and  i 
was  admitted  that  the  defendant  wouUl  not  have  bought  tli 
hops  if  he  had  known  this,  the  Court  heUl  that  he  migl 
refuse  to  pay  the  price,  as  the  intention  of  the  parties  w; 
that  if  sulphur  had  been  used  there  should  be  no  contrai 
It  was  the  condition  upon  which  the  defendant  contracted. 
When  the  buyer  has  accepted  the  goods,  and  subsequent] 
finds  that  there  has  been  a  breach  of  warranty,  or  in  otlu 
words,  that  the  goods  delivered  are  not  in  all  respects  wh; 
he  contracted  for,  then,  although  he  cannot  return  them  an 
revest  the  property  in  the  seller,  he  may  bring  an  action  l'( 
breach  of  warranty.  And  if  he  has  not  yet  paid  for  them,  1 
may  wait  until  the  seller  sues  him  for  th(.'  price,  and  then  si 
up  the  seller's  breach  as  matter  in  reduction  of  the  seller 

claim. 

As  already  stated,  the  Sale  of  Goods  Act  provides  tin 
where  the  buyer  wrougfidly  neglects  or  refuses  to  accept  ai 
pay  for  the  goods,  the  seller  may  maintain  an  action  I'gaiu 
him  for  damages  for  non-acceptance,  and  the  buyer  has  a  lil 
remedy  in  respect  of  non-delivery.  Section  53  (1)  of  ti 
Sale  of  Goods  Act  further  provides  that :  — 

"  Where  there  is  a  breach  of  warranty  by  the  seller, 
•'  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breu( 
"  of  a  condition  on  the  part  of  a  seller  as  a  breach  of  warrant 
*'  the  buyer  is  not  by  reason  only  of  such  breach  of  warran 
"  entitled  to  reject  the  goods  ;  but  he  may 

"  (<0  set  up  against  the  seller  the  breach  of  warranty 
"  diminution  or  extinction  of  the  price  ;  or 

'•  {h)  maintain  an  action  against  the  seller  for  damages  f 
"  the  breach  of  warranty." 

In  rateshaU  v.  Tranter  (o),  in  1835,  where  the  buyer  kc 
a  horse,  warranted  sound,  for  several  months,  without  notif 
ing  to  the  seller  that  it  was  unsound,  it  was  held  that  he  li 
not  lost  his  right  to  sue  on  the  warranty  {b). 


If 
if 


(rt)  I'lttesliall  V.  Trantrr,  3  Ad.  &  El.  l»»a. 

lb)  Stf  also  Fie''kr  v.  S(Hrl.i»,  I  II.  151.  17;  lit'xIanMii  v.  ramthm,  'i  T. 
74o 
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In  Shepherd  v.  K<,i„  (a),  in   1821.  the  (lefo.ulant  sold  the 
plaintiff  '« a  copper-fastened  vessel,"  "  as  she  nmv  lies  tube 
"taken  .vith  all  fauhs,   without  allowance  for  any  <iefects 
•'Whatsoever."     She   was   in   fact    only    partially'  copper- 
fastened  and  Avas  not   what  was  known  in  the  trade  a.  •, 
eopper-fastened  vessel,   but  the   plaintitt"  had  a  full   oppor- 
tunity to  exanune  her  before   buying   her.       The   plaintiff 
brought  tins  action  for  breach  of  warranty,  instead  of  reject - 
uig  the  ship,  as  he  probably  might  have  done,  and  obtained 
a  vei^ict  Avhich  the  Court  refused  to  set  aside,  on  the  ground 
hat  '  wi  h  all  faults"  meant  with  all  faults  consistent  with 
the  ship  being  a  coppcr-fasteued  ship,  whereas  she  was  not  a 
eopi)er-fastened  ship  at  all. 

Taylor  v   Bulla,  [h),  in  I80O,  Mas  a  case  very  siu.ilar  to 
.S/.y./uvv/  V.  A..,(.).     The  sale  was  of  a  vessel  as  she  lav, 
with  a  1    aults,  but  the  defendant,  who  was  the  seller,  hJd 
stipulated  that  no  allowance  should  be  made  for  "  any  d(.fect 
"or  error  whatever."     The  Court   held  that  there  was   no 
warrant)'    and   gave  judgment  for   the  defendant,    on   the 
ground  that  1    the  vessel  was  not  what  she  was  warranted, 
he  seller  had  either  committed  a  fraud  or  an  error;  if  a 
tmud,  the  plaintiff  had  another  remedy  ;  if  merely  an  error 
the  defendant's  liability  was  excluded  by  the  terms  of  the 
contract. 

^A  '^u'"u  I  ^"^'  ^'■^'  ^^  ^^^^'  ^'''^  J^'f«"d^'flt  had  sold  turnip 
seed,  which  he  warmnted  to  be  Skirving's  Swedes.  The  seed 
turiiod  out  not  to  be  such,  and  the  plaintiff  ol  ^  lined  a  verdict 
tor  breach  of  Avarranty,  which  the  Court  upheld.  Erie  C  J 
said :  -  When  the  vendor  gives  a  description  of  the  propertied 
of  an  aHicle,  it  is  a  question  for  the  jury  whether  such  a 
descnption  is  a  mere  commendation  of  the  article,   or  a 

Aud  in   Wider  v.  Schilizzi  (d),  in  ISoG.  the  sale  was  of 


(n)  S/,ej,/,er.l  v.  Kai,,,  5  Ij.  &  Aid.  UKt 

(b)  Tuyh,r  V.  IMhu,  20  L.  J.  Ex   •>!  ■ ',-,  Px   ">) 

(•')   Wiehr  V.  SrhilizJ,  lo  h.  J.  ( '.  I'.  s;»;    i;  (•   IJ   u,., 
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"  L'uleuttu  liuseed  tale  (lualo,"  but  the  see.l  was  found  t 
contain  15  per  cent,  of  seeds  which  were  not  Unsec. 
The  (iuestion  h'ft  to  the  jury  was,  whether  there  wassueli  ;i 
admivture  as  to  alter  the  distinctive  character  of  the  articl 
and  the  jury  found  a  verdiet  for  the  phiintiflt.  This  was  hcl 
to  be  no  misdirection. 

In  Slimml  y.  Jinuhlon  {u),  in  1857,  the  contract  was: 
"Bought  for  account  of,  &c.,  the  following  cargo  of  Arrac; 
"  rice,  per  Srnm,  &c.  The  cargo  to  consist  of  fair  avcrai 
"  Nicran/i  rice,  the  price  of  which  is  to  be  ILs.  0*/.  per  cw 
"with  a  fair  allowance  for  Larong,  or  any  other  infen 
"  description  of  rice  (if  any),  but  the  seller  engages  to  deli  v 
"  what  is  shipped  on  his  account,  and  in  conforniity  with  1 
"  invoice."  The  jury  found  that  the  rice  delivered  Avas  i 
fair  average  Nicranzi'rice,  and  the  plaintitT  obtained  a  verdi 
which  the  Court  upheld. 

Cockburn,  C.  J.,  said  that  the  contract  amounted  "  t( 
"  warranty  on  the  part  of  the  seller  that  the  cargo  sIi.m 
"  consist  of  fair  average  Nicranzi  rice,  with  a  stipulati 
"  introduced  for  the  benefit  of  the  buyer,  that  he  may,  if 
"  chooses,  take  the  cargo,  such  as  it  is,  and  claim  o  deduct 
"  in  price  for  the  inferior  quality  "  (/>). 

And  in  Draw's  v.  Hedges  {c\  in  1871,  it  was  decided 
Hannen,  Blackburn,  and  Lush,  JJ.,  that  the  buyer  is 
bound  to  set  up  his  damages  when  sued  for  the  price, 
may  pay  the  full  amount  of  the  seller's  claim,  and  is 
prejudiced  by  having  so  done  when  he  brings  his  ad 
against  the  seller  for  breach  of  warranty. 

The  leading  case  on  the  subject  that  the  buyer  may  s(>t 
his  damages,  in  an  action  for  the  price  by  the  seller,  is  .¥« 
V.  Hh'vl  ((/),  in   1841.     Parke,   B.,  in  delivering  judgm 
said:    "Formerly  it  was  the  practice,  where  an  action 
"  brought  for  an  agreed  price  of  a  specific  chattel  sold  ^ 


(„)  Slmo,.l  V.  livwUluu,  'iG  L.  J.  C.  P.  198;  2  V.  V..  N.  S.  .-$24. 

{h)  ^^  also  Jotlimj  V.  h'iu'isf.rd,  in  lS(i3,  n„tc,  p.  222  ;  32  L.  J.  (  .  1 .  ■• 
0.  15.  N.  S.  447.  ,,       ,      „ 

(,)  Ikvis  V.  /■'/«,  40  L.  J.  (i.  B.  2-ti;  L.  R.  6  U.  B.  W7 ;  llr..,>„  v.  , 
cited  7  East.    oO;  CnniKK-k  v.  (iilii»,  cited  7  Ea^t,  4S1. 

(,/)  MniM  V.  Steel,  Kt  L.  J.  Ex.  42ti;  8  M.  &  W.  N5H. 
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••  a  « mrauty,  or  of  work  wl.ich  was  to  be  i,t«rfonnecl  acconlin.. 
•to  contract,  to  allow  the  plaintiff  to  recover  the  stipulatea 
■mm,  loavmn:  the  (l.fendant  to  a  cross-action  for  breach  of 
•  the  warranty  or  contract ;    in  which  action,  as  well  the 
■•(litterence  between  the  price  contracted  for  and  the  real 
"va  ue  of  the  articles  or  of  the  work  done,  as  any  consenuen- 
■tial  damage  n.ight  have  been  recovered;  and  this  conrse 
••  was  simple  and  consistent.     ]3ut  after  the  case  of  ]{,,s,n,  v 
'■llntterio),  a  different  practice,  which  Imd  bec-n  partially 
••adopted  before  in  the  case  of  Ki,,;,  v.  Boston  (h),  began  to 
••  j.rcvail,  and  being  attended  with  much  practical  convenience 
••  has  been  since   generally   followed  ;  and  the  defendant  is 
-now  permitted  to  show  that  the  chattel,  by  reason  of  the 
'•uuu-compliance  with  the  Avarranty  in  the  one  case,  and  the 
••work,  in  conse(|uence  of  the  non-performance  of  the  contract 
••m  the  other,  were  diminished  in  value.     It  must  be  con 
•'.^idcred,  that  in  all  these  cases  of  goods  sold  and  delivered 
••with  a  warranty,  and  work  and  labour,  as  well  as  the  ease 
••of  goods  agreed  to  be  supplied  according  to  a  contract,  the 
•rule  which  has  been  found  so  convenient  is  established,  and 
•It  IS  competent  for  the  defendant,  in  all  of  those,  not  to  set 
"oif.bya  proceeding  in  the  nature  of  a  cross-action,  the 
"auiuunt  of  damages  which  he  has  sustained  by  breach  of 
••the  contract,  but  simply  to  defend  himself  by  showiu"  how 
"much  less  the  subject-matter  of  the  action  was  worth   by 
'•reason  of  the  breach  of  contract;  and  to  the  extent  that  he 
"obtains,  or  is  capable  of  obtaining,  an   abatement   of  the 
"price  on  that  account,  he  must  be  considered  as  havin<' 
"leceived  satisfaction  for   the   breach   of   contract,  and  is 
I  "precluded  from  recovering  iu  another  action  to  that  extent 
"but  no  more." 

if  the  contract  was  not  a  sale  of  an  ear-marked  chattel,  and 
was  an  executory  one  so  that  the  property  in  the  goods  did 

contn 


ipfuso  to  accept  them  when  tendered,  if  they 


th 


Juyer  inay 


are  not  Mich  as 


(a)  n<isteii  V.  lintler,  7  East,  47!>. 
(/')  Kitty  V.  Jliatoii,  7  Eiist,  481,  II 
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the  seller  warranted  they  should  be.  If  he  aoeopts  th. 
then,  as  before,  he  cannot  return  them,  but  has  his  renie(l\ 
an  action  for  damages.  It  may  become  a  (question  whet 
the  buyer  has  accepted  the  goods,  and  in  cases  of  sak- 
sample  there  is  no  acceptance  until  the  buyer  has  inspci 
the  bulk  and  found  it  to  correspond  with  the  sample ;  and 
through  the  acts  of  the  seller,  the  inspection  is  an  illus 
one,  the  buyer  niuy  treat  it  as  no  inspection  at  all,  as  in 
case  of  Hi'ilbiitt  v.  Huksau  ((()• 

The  buyer  maydecliiK  to  accept  or  pay  for  the  goitdswl 
tendered,  if  thcve  is  any  condition  precedent  to  his  ubligat 
to  do  so  which  has  not  been  performed.  Many  example 
this  Avill  be  found  in  the  chapter  on  Conditions  rrccedent, 

There  are  two  dicta  in  Sliiptoii  \.  Cassou  (h)  and  hi  O,, 
»/««/«■  V.  WcthtreU  {c),  that  where  a  seller  fails  to  deliver 
whole  (iuan»liy  contracted  for,  the  buyer  may  r»'turn  the  i 
i-eceived  as  soon  as  the  time  for  delivering  is  past  ;  bii 
seems  more  than  doubtful,  on  principle,  whether  he  couM 
so  if  the  property  had  passed  to  him,  in  the  absence  of  s. 
agreement,  express  or  implied.  The  principle  laid  down 
these  two  cases  was  affirmed  in  Colonial  hmimiuc  <'>. 
Adehide  liisitrance  Co.  (»/),  in  188G,  and  is  embodied  hi  seel 
30  (1)  of  the  Sale  of  Goods  Act,  which  provides  that "  where 
"  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than 
"contracted  to  sell,  the  buyer  may  reject  them,"  with 
additional  proviso  that  "  if  the  buyer  accepts  the  goods 
•'  delivered  he  must  pay  for  them  at  the  contract  rate." 

It  is  now  well  settled  that  in  the  sale  of  goods,  specific 
the  time  of  the  sale,  that  is  ear-marked  or  identiiied  as 
subject-matter  of  the  sale,  the  buyer  cannot  put  the  breac; 
a  warranty  on  the  same  footing  as  an  unperformed  coudii 
precedent.  He  cannot  decline  to  accept  ear- marked  goods 
the  ground  that  they  are  not  as  good  as  those  contracted 


(fl)  lleillmtt  V.  Uiekson,  41  L.  J.  0.  P.  'US  i  i'-  H-  ^  C  P.  4^8. 
(/()  S/,q>to,i  V.  Casaoii,  6  B.  &  C.  :J78,  in  1820. 
• , )  Oxnnlalt  V.  ]V€tlmeU,  9  B.  &  (\  a86,  in  1829. 
(r/)  Colwial  Ji,mia:'ie  Co.  V.  Ailelaiile  lummme  (•v.,ai\  L.  J.  1' 
App.  Ca.  12H. 
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\\  hovo  the  goods  a.-o  (>ar-,narke(l  at  the  time  of  the  eonti-act 
the  stipulation  as  to  quality  is  not  a  condition  preceden; 
uncomphed  with,  an<l  as  such  entitling  the  buyer  to  reject  the 
goods,  but  u  M-arranty  men-ly,  for  the  breach  of  .vhi.h  the 
buyer  may  obtaui  damages.     Although,  as  will  be  .fterwards 
seen,  the  hnv  is  ..therwise  in  cases  where  the  goods  were  not 
.specific  or  ear-marked  at  the  time   of   the   contract      The 
following  extract  is  from  Smith's  Leading  Cases  (.).  and  states 
the  learned  authors'  view  of  the  law  on  the  subject  with  ^reat 
clearness.     -  A  warranty,  properly  so  called,  can  only  exist 
•'  where  the  subject-math-r  of  the  sale  is  ascertained  and  exist- 
'•in<r,  so  as  to  be  capable  of  being  inspected  at  the  time  of  the 
"  contract,  and  is  a  collateral  engagement  that  the  specific 
•'  tlnng  so  sold  p..ssesses  certain  qualities,  but  the  proi.ertv 
"passing  by  the  contract  of  sale,  a  breach  of  the  warranty 
"  cannot  entitle  the  vendee  to  rescind  the  contract  and  reve4 
'•the  property  in  the  vendor  without  his  consent  Uut 

•'where  th.>  subject-matter  of  the  sale  is  not  in  existence  or 
••not  ascertained  at  the  time  of  the  contract,  an  engagement 
"that  It  shall,  when  existing  or  ascertained,  possess ''certain 
••qualities,  is  not  a  mere  warranty,  but  a  condition,  the  per- 
•formance  of  which  is  precedent  to  any  obligation  upon  the 
•'vendee  under  the  contract,  because  the  existence  of  those 
'•.lualities  being  part  of  the  description  of  the  thing  sold 
•'becomes  es.sential  to  its  identity,  and  the  vendee  cannot  be 
•  obhgnl  to  receive  and  pay  for  a  thing  different  from  that 
*•  tor  which  he  contracted." 

The  case  of  H,'!i,rorth  v.  Hutchinson  (b),  in  18G7.  is  a  ve-y 
mstiuctive  one  on  this  point.  The  defendant  bought  413 
bales  of  wool,  to  arrive  ex  67/^.  at  10^,/.  a  pound.  "The 
•wool  to  be  guaranteed  about  similar  to  samples,  and  if  any 
"  dispute  arises  it  shall  be  decided  by  the  selling  broker,  whose 
aociMon  shall  be  final."    When  the  wool  arrived  at  Liverpool 

lHi»  YV^Tf  '"*  ^"^  ^'  ^'^'^^  2./.  a  pound  less  than  the 
sample,  201  bales  lid.  a  pound  less,  and  32  bales  i,/.  a  pound 


(")  Smith's  Leading  Cases,  11th  ed.,  II.,  p.  28. 
(ft)  Heyivorth  v.  Hutchinmi,  L.  R.  2  Q.  B.  447. 
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The  brokors  .Iffiidecl  that  the  clofendant  should  tako  tho  hi 

at  tho  roducod  prioos.     Tho  dofondants  coutondod  tlmt  t 

might  dofUno  to  aocopt  tho  wool,  as  not  boing  about  siiii 

to  samplo.     Tho  Court,  consisting  of  Coekburn,  ('.  J.,  iM 

burn,  SIjoo,   and  Lush,  JJ.,  hold  that  this  Avas  a  sal 

spociiic  wool,  with  a  warranty  liiat  tho  quality  was  siniila 

sample,  and  that  tho  dofondants  could  not  reject  it,  but  ni 

bring  a  cross-action  on  the  wan-anty,  or  give  the  inforin 

in  evidence  in  reduction  of  damages.     Blackburn,  J.,  s; 

"The  wools  arc  guaranteed  about  similar  to  samples.     }s 

"  such  a  cUmse  may  bo  a  simple  guarantee  or  warranty,  < 

"  may  be  a  conditicm.     Generally  speaking,  Avhen  the  cout 

"  is  as  to  any  goods,  such  a  clause  is  a  condition  going  to 

"  essence  of  the  contract ;  but  when  the  contract  is  a 

"  specific  goods,  the  clause  is  only  collateral  to  the  coiit 

"  and  is  tho  subject  of  a  cross-action,  or  matter  in  rediic 

"  of  damages,  according  to  tho  case  of  MomJel  v.   Shrl 

"  Here  there  is,  I  think,  merely  a  warranty,  as  distingiii 

"  from  a  condition." 

And  in  tho  subsequent  case  of  Azemar  v.  Canrlhi  {!>),  : 

Blackburn  said  of  Heiiiroith  v.  Hutch iimoii («•),  that  the 

which  arrived  was  of  the  same  kind  or  character,  but  iiif 

only  in  quality.    It  is  somewhat  difficidt  to  reconcile  the 

cases  of  Toiihniii  v.  HeiUeti  (</)  and  Heiju'orth  v.  Hutch iiisw 

but  possibly  in  the  latter  case  the  stipulation  that  the  bv< 

should  decide  disputes   may  have   had   some  weight. 

Benjamin  on  Sale  (<■)  it  is  suggested  that  "  the  dicta  oi 

"  learned  Judges  in  Hcjiirorth  v.  Hntchiiifton  (c)  must  be  t 

"  as  referring  to  cases  of  hurcunu  find  sale,  not  to  exec 

"  contracts ;  and  that  the  true  theory  is  that  every  stii.til 

"  as  to  quality,  even  in  the  case  of  specific  goods,  is,whil 

"  contract  is  and  remains  an  agreement  to  sell,  a  com 

"  justifying  non-acceptance  of  the  goods  if  the  conditii 


(a)  MonM  V.  Steel,  10  L.  J.  Ex.  426;  8  M.  &  W.  858. 

(fc)  Azemm-  v.  Caiella,  36  L.  J.  C.  V.  124  and  263 ;  L.  E.  2  C.  P.  341  ai 

(c)  Ihywirdh  \.  HiiPhiiifit,  L.  B.  2  Q.  B.  447. 

(rf)  Toulmiii  V.  Hedley,  ante,  p.  219;  2  C.  &  K.  157. 

[e)  6tli  ed.,  p.  998. 
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p.  341  and  6" 


■  unfnlfillo, ,  ,mlm  tl,,™  be  ™„elhi„g  i„  ,|,„  ,,,.„,  „f  „,, 

■  a,.roo,„o,„  ,„  ,h„w  .hut  h„  b„,or  had  co„«.,„o,l  ,„  ,„k 
goo,l»  a,  „  ,.e,l„cod  ,„.,-,.„  J,  „,„y  „,„,j  „„^  ,„  , 
to  tlip  qnulifj-  warraiilcil." 

If  th..  Imyc-  has  the  right  t„  refuse  to  neoept  th,  ..o,„I- 
a»  where  there  „  some  eoudition  preeedent  not  e.:,„..li,.d°vi  h 
..r  the  ordmary  case  of  goods  delivere,!  on  «,le  or  'r,  ■.„„  , ,  ' 
ho  mu,t  do  so  „,  a  reasonable  time  and  nneqniv,K.all,  att 
...as  retnrn  them  n,  the  same  eondition  as'that  in  Ih™      ,! 
r"..ol...»od  then,.   If  after  „  reasonable  trial  be  finds  the  -oo 
a.',  no  np  to  sa.nplo,  or  not  what  ho  approves  of,  he  „„;  W 
t .  *lk.r  so  who  mnst  take  the  go«Is  awav,  an,l  they  ,,•  nai 
at  he  scaler's  nsk  nnlil  he  does  so  ((,, ;  „„ j  'j.  j,  p  J;  ,       I 
.0,  .on  30  of  the  Sale  of  Goods  Act  that  "The  bnye   t. 
.oe,ned  to  have  aecepte,l  the  goods  when  he  inti.na,,.    t 
1.0  seller  that  he  has  aooepted  them,  or  wh,,,  ,b    g„j 
.ave  been  dehvored  to  him,  ami  he  does  any  aet  in  rehdl 
t   tto„  wb,eb  IS  meonsistont  with  the  oinership  of  ie 
»o  ler,  or  when  after  the  lapse  of  a  .^asonable  fime   le 

■■.:r«*:bt  J'*""' "'''»'"""« '» •"«  -"-  ••"";  -;« 

In  C%,i„„„,  V.  l/o,-(e„  (.),  in  1843,  the  plaintiffs  in  Dienne 
cod  0  so  1  to  the  defendant  at  WisbeelU  <,,nu.ti.y  ro"^ 
1  *"  "f""'  °«™Pt«l  l>ill»  for  the  eake  before  "t 

amva   at  W.sbeeh  in  December,     On  its  arrival  1  e  c„. 

1'';" •  •"•'"'  Pl7««»  tta  it  wa.  not  „p  to  san,!  "   ; 

.ub>e,,„ently,  on  the  24th  of  January,  wrote  to  then    ha 

»a«  lying  at  the  public  granary  at  their  risk  i,ul  T      !■ 

«;.;.« fake  it  back,  ^hieh  ^the  piai::^"^ d:;L:  '7;: 

In  May,  the  defendant  again  wi-oto,  saying  he  would  sell 

1.0  cake,  and  apply  the  proceeds  in  part'sat.staet  »„       ' 

Ja.....ges;  and  in  July  advertised  it  for  sale  i,  i  is  ow^ 

»no,  and   sold  it.      The  Court  held  that  the  d^LC 

[<)  Chtfmm  V.  Mwtm.  12  L.  J.  Ex.  292:  11  M.  «  W.  3M. 
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hud  accopt.'d  tho  cako,  nnd  T,(.vd  Abiugor,  C  B.,  said :  "  T\ 
"  must  judge  of  nuMrs  intentions  by  their  ucts,  and  not  1 
"  expivKsiouH  in  letters,  which  are  eontmry  to  their  acts. 
"  \ho  (h'tenthmt  intended  to  renotmce  the  eontruet,  he  ..ug 
"  to  have  given  the  pluintiffs  distinct  notice  nt  once  that  1 
•'  repudiated  the  goods,  and  that  on  such  a  day  ho  shouUl  s( 
"  t\mn  by  such  a  person,  for  tho  benefit  of  the  phiintil 
"  The  phiintiffs  could  then  have  colled  upon  the  auctionc 

-  for  the  proceeds  of  the  sale.  Instead  of  taking  this  coun 
'•  tho  defendant  has  exposed  himself  to  the  imputation 

-  playing  fast  and  loose  :  declaring  in  his  letters  that  he  \s 
"  not  accept  tho  goods,  but  at  the  same  time  preventing  t 
••  plaintiflfs  from  dealing  with  them  as  theirs." 

In  Hnnwr  v.  (iron's  {,i),  in  IS^r,,  the  plaintiff  agreed 
buy  twenty-five  sacks  of  fioUr  from  the  o(  Pendant,  for  wh 
lie  paid.  After  using  half  a  sack,  he  ..-..plained  that  i 
flour  was  not  as  good  as  he  contracted  for ;  he  then  used  t 
more  sacks,  and  sold  another.  The  Court  held  that  he  1 
dealt  with  the  flour  in  such  a  manner  as  to  preclude  hun  fi 

returning  it. 

In  Lm-ii  V.  Motifl.'t  (/»),  in  I860,  tho  action  was  brought 

recover  the  price' of  a  hogshead  of  cider,  purchased  by 

defendant,  an  innkeeper,  from  the  plaintiff.     On  the  '2Stl 

May,  the  defendant  had  written  to  tho  plaintiff,  saying  t 

ho  had  tapped  the  cider  and  found  it  inferior  to  tho  sain 

and  that  if  his  customers  continued  to  complain,  he  shouk 

obliged  to  return  it.   To  this  the  plaintiff  returned  no  ans\ 

and^the  defendant  again  complained  by  letter  on  the  21s 

June  and  on  the  24th  of  June,  wrote  to  the  plaintiff  to  1 

it  awW-     At  that  time  about  twenty  gallons  had  been  ( 

sumed,  and  the  Court  held  that  the  plaintiff's  omissioi 

answer  the  letter  amounted,  under  the  circumstances,  ti 

acquiescence  in  the  defendant's  endeavour  to  make  a  fur 

trial  of  the  cider. 

The  case  of  Conston  v.  Chapmau  {c),  in  1872,  arose  out 

(a)  Humor  v.  Orore,,  24  L.  J.  C.  F.  63 ;  15  C.  B.  667. 
(fc)  r.ucy  V.  Mo>,flet,  29  L.  J.  Ex.  118 ;  5  H.  &  N.  229. 
(r)  Coiittou  V.  rhapmau,  L.  K.  2  Sc.  App.  250. 
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imivhasc  uf  w.no  at  an  aiu-tiou.     The  buyer,  who  .on.pluincd 

hat  ;t  was  not  up  to  sample,  kept  it  for  a  greater  tin  e7Ln 

Court  con«ulere.l  reasonable,  and  ho  was  held  liable  to 

p.i^    lOl   li. 

Section  30  of  the  Sale  of  (ioods  Aet  provides  that  :- 

lules.  otherwise  agreed,  where  goods  are  delivered  to  the 

'  .uyer,  j.nd  he  refuses  to  aceept  theiu.  having  the  right  so 

"  to  d<,  ho  .s  not  bound  to  return  them  to  tt  selkn    but 

•  It  is  sufficient  if  he  intimates  to  the  seller  that  he  re  uses 
••  to  accept  them."  ^«^xu,  es 

In  (l.inM;,  V.  ir.llsi„),  in  lS7o.  the  plaintiff  sold  f<mr 
4"urters  ot  tares  to  the  defendant  bv  sampl...  They  were 
>cnt  to  the  defendant,  part  of  way  in  the  plaintift's  cart  and 
the  remainder  in  the  defendant's  cart.  The  defendant 
examined  them  at  once  in  his  barn.  an<l  finding  they  were 
not  np  to  sample,  stated  that  he  would  not  keep  them,  and 
that  the  plaintiff  might  do  what  he  liked  with  them 

The  plaintiff  brought  this  action  to  recover  the  price,  con- 
tf.K  n.g  that  If  the  defendant  did  not  mean  to  accept  the 
goods,  he  was  bound  to  return  them.  But  the  C'ourt  held  that 
this  view  was  incorrect.  Brett,  J.,  said  :  - 1  think  that  when 
••  there  is  a  sale  by  s«mple,  and  the  time  for  inspection  is 

•  subsequent  to  delivery,  and  the  place  of  inspection  different 

•  from  that  of  delivery,  then  if  the  goods  are  found  on  such 

•  mspection  not  to  t.  cyual  to  sample,  the  purchaser  has  a 

•  right  to  reject  them  then  and  there,  and  it  is  the  duty  of 
■  the  vendor  to  get  them  back  thence." 

//'V./  V  T„tters.,n  (/,),  in  1871,  is  an  authority,  that 
a  thou.di  the  general  rule  is  that  the  buyer's  right  to'  return 
the  goods  ,s  gone  if  he  is  unable  to  retum  them  in  the  same 
'ondu.on  in  which  they  were  delivered  to  him,  that  rule  is 
;""ject  to  the  qualiiication  that  his  right  is  not  affected  by 
a^.y  of  those  incidents  which  may  l^efall  the  goods  either  from 
eir  nature,  or  in  the  course  of  the  exercise  by  him  of  those 
"ghts  over  them  which  the  contract  gave.    A  horse   was 


(a)  '■nmoMby  v.  JVelU,  44  L.  J.  C.  P.  203;  L.  E.  10  C.  P  391 
I'')  ffeml  V.  TalUrsull,  41  L.  J.  Ex.  4 ;  L.  E.  7  Ex.  7 
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nurohaHe.1  on  Monday,  an.l  a  comlition  of  tlu-  Hule  wa«  that  t 
hoi-HO  might  bo  retmnt'd  on  the  foUowing  Weduosday  if  it  . 
not  corrcHpond  with  the  v.arninty.  On  the  way  home,  w 
without  any  negligence  on  the  part  of  the  plamtitT,  the  hu 
hurt  itHolf  KeriouHly agaiuHt  the  hpliiiter-bar  of  a  carnage,! 
the  phiiiitiff  returned  it  before  Weduenday  evening.  I 
Court,  connirtting  of  Kellv,  V.  li.,  Ibamwell,  and  Cleasby,  11 
held  that  ho  had  the  right  to  return  it,  notwithstanding 
damaged  state,  and  to  recover  the  price  imid. 

hJIphid  V.  Homes  {n),  in  1880,  was  a  case  resembling 
preceding  one.     A  horse  was  sold  to  the  defendant  on  .■ 
dition  that  he  should  try  him  for  eight  days,  and  be  at  lib. 
to  return  him  at  the  end  of  that  time  if  he  did  not  suit 
hoi-so  died  on  the  third  day,  and  it  was  held  that  the  i.lau 
could  not  maintain  an  action  for  the  price.  In  Hoy  v.  Lioihr 
the  return  was  prevented  by  the  act  of  a  third  party, 
although  there  was  no  decision  on  the  point,  the  opinio 
the  Court  seems  to  have  been  that  it  was  no  excuse. 

Several  of  those  cases  which  decide  that  one  party  is 
bound  to  receive  the  goods  when  tendered,  aif  also  autl 
ties  for  the  converse,-viz.,  that  where  he  would  noi 
bound  to  receive  any  particular  goods  if  tendered,  ther 
cannot  compel  the  other  party  to  deliver  them.  It 
party  is  not  bound  to  receive,  the  other  party  cann..t 
the  absence  of  an  agreement  to  that  effect,  be  comp. 

to  deliver. 

Thus  in  the  case  of  T.nvo(t  v.  Homilton  (c),  in  18o'.», 
buyer  brought  an  action  against  the  seller  for  not  delivo] 
The  sale  was  of  fifty  tons  of  palm  oil  "  to  arrive 
"  Monstirhi:'  Only  seven  tons  arrived.  And  the 
held  that  the  contract  for  the  fifty  tons  was  entire,  and 
the  plaintiffs  were  not  entitled  to  the  seven  tons  wind 

arrive. 

And  in  Venu'ih  v.  Wcher  {d),  in  1856,  the  coutract  wi 


(/.)  Hay  V.  Itarkrr,  48  L.  J.  Kx.  069;  4  Ex.  D.  282. 
(r)  Luvait  V.  Hamiltm,  o  U.  &  W.  (WD,  a„te,  p.  25:i. 
,/)   l>,»../e  V.  IlV'-r,-,  25  L.  J.  Ex.  326  ;  1  U.  &  N.  311,  u>,te,  p.  o: 
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.lohvor  u  cargo  of  40O  Urn.  of  Ara.uu  Necrenaio  rico  more  or 
U-»M,    which  ourffo   by  agr..ei.u.ut   might  partly   counLst   of 
UroMg  rue,   h„t  not  to  a  great(.r  exteut  than   fifty  toun 
fhe  cargo  m.H  found  to  .on^Ut  of  28.1  ton«  of  L«rong  auJ 
1>J  ton«  ot  Lutourie.     And  the  Court  h,dd  that  the  plaintifTs 

Tw  "h  '"i!''   "^  .^?  ''"'*'  ""^'  ^'^"  '^''^  '''''  •^^''^^^rcd  to  then.. 

VVc   thmk'    suul  Aklernon,  B.,  delivering  judgn.ent  for 

....self  an<l  Martm  B.,  ''it  would  have  been  ilnpo'^ible  for 

the  defendant  to  have  insisted  ..pon  the  plaintiffs  a.-ceptin.. 

«  cargo   con«.»t.ng  only  of  a   minute  portion  of  Aracan 

•  x\ecren«ie  rice ;  for  unless  the  cargo  was  what  would  sub- 
^..ntially  satisfy  the  description  of  u  cargo  of  Amcan 
^ecrensle  nee,  we  think  that  the  phm.tiflfs  could  not  have 

•iK-en  bo..nd  to  accept  it.  .  .  .  And  if  the  plaintiff  wottld 
uo    have  been  bound  to  accept   the  cargo   brought,   the 
dctcndant  was  not  obliged  to  deliver  it,  for  the  contract 
must  be  mutual  and  recijirocal  " 
The   liability  of   the   buyer    for   neglecting    or   refusing 

ehvory  of  goods  is  <lealt  with  by  section  :J7  of  the  Sale  of 
<.oo(  H  Act.  which  provides  that :  '•  When  the  s.>ller  is  ready 
•aud  wi  hng  to  deliver  the  goods,  and  requests  the  buyer  to 
•  «ke  delivery,  .md  the  buyer  does  not  within  a  reasonable 

time  after  such  request  take  the  delivery  of  the  goods,  he 

IB  liable   o  the  seller  for  any  loss  occasioned  by  hit  neg  e 

-  re  USUI  to  take  delivery,  und  also  for  a  reasonable  charge 
or    he  care  and  custody   of  the  goods.     Provided   that 

nothing  in  this  section  shall  affect  the  rights  of  the  seller 

^^llere  the  neglect  or  refusal  of  the  buyer  to  take  delivery 

amounts  to  a  repudiation  of  the  contract  "  {„). 
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.at  the  defendant  had  negotiated  with  the  plaintiff  for 

-l-n  the  plaintiff  brought  an  action  for  and  recovered  sum 
,.a,d  on  the  ground  that  it  was  not  clear  that  any  a4e^ 
.nent  had  been  arrived  at  as  to  the  terms  and  time  of 
Dayment.  The  question  is  discussed  as  to  the  right  ?f  the 
parties,  assuming  that  there  had  been  an  agreement  for 

;:zrdX"o^fttt^^^^^^ 

Rjght  after  resale  to  resort  to  purchaser  for  deficiencu 

<^«5  respect.  In  Sawyer  v.  Pringle,  20  0.  R.  Ill,  ig  O 
A.  R.  218,  a  machine  was  sold  under  an  agreement  thaf 
property  was  not  to  pass  until  the  whole  price  was  r>a id 
tarn  default  of  payment  as  to  any  part  of  the  pr  ce' the' 
.bole  should  become  due,  and  that  the  vendors  should  t 

resale.     The  vendors  seized    the  machine    and    resold  it 
•redit.ng  the.  purchasers  with  the  proceeds,  and  broughr' 
action  to  recover  the  balance  of  the  original  pric/ Armour 
C.  J.,  held  at  the  trial  that  the  plaintiffs,  by  rTsumtng  pos 
session  and  afterwards  selling  the  machi;e,Vad  dTsenti^Ied 
hemseives  to  sue,  and  he  dismissed  the  act  on.    Chanc    or 
Boyd,  on  appeal  to  the  Chancery  Division   held  fh?f  l^ 
—  were  entitled  to  iudgm^ent,^:hrRotertX  J.! 
I'eld  that,  by  resuming  possession,  the  plaintiffs  had  nuf 
nend  to  the  contract  of  sale,  and  had  no' longer  any  righ 
action  in  respect  to  it.    It  will  be  observed  thafinThe 
Co  rt  of  Appeal,  Hagarty,  C.  J.,  does  not  treat  th    case 
as  the  usual  one  of  a  sale  of  goods  and  the  exercise  hvZ 
nnpaid  vendor  of  the  right  or   assumed    r^h    of  resale 
T   s  agreement  cannot  properly  be  called^a  contraTof 
llh     *  ''  a'^  executory  agreement  for  a  future  sale  on 
Performance  of  certain  named  conditions  by  the  de  end 
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♦'  ant."   After  citing  a  number  of  American  decisions. 

said,  "  According  to  the  spirit  of  these  American  decisis 

"  it  would  seem  that  in  a  contract  like  that  before  us,  if  t 

"  plaintiifs  not  only  resume  possession  but  sell  or  desti 

*•  the  subject  matter  of  the  contract,  they  lose  their  renir 

"  for  the  portion  of  the  purchase  money  still  unpaid,  at 

"  events  that  portion  which  is  not  in  default,  retaininu: 

"  their  hands  the  money  already  paid.    It  was  certai 

"  natural  that  when  the  defendant,  the  purchaser,  for 

"  the  plaintiffs  selling  the  specified  chattel,  the  subject 

"  the  contract  for  which  he  had  given  the  notes,  and  tl 

"  debarring  themselves  from  ever  giving  it  to  him,  t 

' '  he  should  consider  his  liability  at  an  end. ' '    Osier,  J.,  ii 

points  out  the  difference  between   the   present    case   ; 

the  greater  number  of  English  cases  on  resale,  in  t 

here  the  property  always  remained  in  the  vendor,  w 

in  those  cases  the  courts  were  dealing  with  property  t 

had  passed  to  the  purchasers  under  the  contract  of  s 

with  or  without  a  condition  reserving  a  right  of  re; 

on  default  in  payment  of  the  price.    "  We  are  in  dnii 

"  of  being  misled  by  a  false  analogy  if  we  compare 

•*  case  to  one  in  which  there  has  been  an  actual  sale, 

"  then  a  resale  by  the  unpaid  vendor,  who  sells  qua  phrl 

"  as  being  the  property  of  and  as  though  they  had  I 

"  pawned  to  him  by  the  vendee.    The  case,  on  the 

•'  trary,  is  one  where  there  is  an  express  contract  w 

•'  governs  the  rights  of  parties,  and  in  which  the  plain 

"  have  been  careful  to  exclude  the  possibility  of  the  sk 

*•  being  treated  for  any  purpose  as  the  goods  of  the  d« 

"  dant  until  the  price  shall  have  been  paid."   Maclen 

J.A.,  held,  dissenting,  that  the  vendors  became  in  e 

mortgagees  of  the  machine,  and  on  default  in  pa\^ 

were  entitled  forthwith  to  sell  and  then  sue  for  the  un 

balance. 

The  decision  in  this  case  was  followed  m  the  subseq 
case  of  Arnold  v.  Playter,  22  O.R.  608,  in  which  the  ai 
ment,  which  was  very  similar  to  that  in  question  in  Saicjt 
Pringle,  was  treated  as  a  conditional  or  executory  con 
for  the  sale  of  the  machinery.  Boyd,  C,  said,  "Provisi 
«'  made  in  the  contract  for  resuming  possession  in  case  c 
'«  fault  of  payment  (or  otherwise),  and  for  selling  th( 
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chinery.  But  it  does  not  go  further  and  provide  that  the 
purchase  money  is  to  be  applied  pro  tanto  on  what  is 
due,  and  that  the  purchasers  are  to  remain  liable  for  the 
difference.     That,  as  I  read  Sarvyer  v.  Pringle,  is  an 
^  essential  provision  without  which  no  action  for  any  part 
of  the  price  can  be  maintained,  if  the  vendors  have  taken 
possession  of  and  sold  the  machinery."  As  to  the  effect 
ot  the  express  provision  giving  a  right  to  sell,  he  proceeded 
as  follows :  "  This  kind  of  contract  is  said  by  the  Court  of 
Appeal  to  mean:  pay  the  price  and  get  the  machine  (both 
possession  and  property);  but  till  you  pay,  the  machine 
IS  ours  (the  vendors');  it  is  our  property;  we  can  take 
^^  possession  and  we  have  the  right  to  sell  because  it  is  our 
property.     The  permission  to  sell,  therefore,  is  imma- 
^  terial;  It  expresses  the  right  in  law  which  the  vendor  has 
^^  by  virtue  of  the  property  and  the  resumption  of  posses- 
sion;  and  it  would  seem  not  to  add  any  ingredient  which 
essentially    differs    from   Sawyer  v.  Pringlc.     As    was 
said  by  Mr.  Justice  Burton,  the  election  to  sell  was  an 
^  election  to  abandon  thecontract  by  the  vendors;  where- 
^^  upon  the  vendees  acquired  a  clear  right  to  abandon  it 
also;  or  rather,  I  suppose,  to  treat  it  as  abandoned." 
In  this  case  the  vendors  had  obtained  judgment  on  the 
notes  given  for  the  machinery  before  seizing  and  selling 
^e  property,  and  were  seeking  to  prove  a  claim  in  the 

!r  r^  "Iw  f^'  ?/  ^^^^°'"  ^""  «°  *^«  judgment,  but  it 
A  1  ^*  ??'  ^^'^''  '^^"^^  ^'^  ^^^""^  the  judgment, 
and  as  the  consideration  for  the  judgment  had  disappeared 
by  the  intentional  act  of  the  Company  in  taking  possession 
and  selling,  the  claim  should  have  been  disallowed. 
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CHAPTER  IV. 


A   BREAt'H   OF   COKTRAPT. 

WHF.X  oi.her  party  breaks  the  ,,,ntract  the  other  ha,  •, 
HRht  to  recover  ,Iam„R„,,  b„,  i,  .loo,  „„t  f„ll„,v  that  he  1„ 

01  mat  mem  h.  The  q„e»tiou  i„,  what  are  the  ,lamac,.s  to 
tl,.  plamhff  oansed  by  the  ,,efe„.h,„f,  brcaeh  whi  h  ttav 
w,n  allow  the  plaintiff  to  reoover?  The  „,ea,„ro  of  he 
a„,ages  ha,  been  <Iefine,l  by  the  Sale  of  Goo,h  Aet  a»  "  he 
•estm,a,o,l  1„„  .lireetly  and  natnrallv  r,,„l,i„„  ,■„  Z 
"ordinary  eoni-se  of  events  from  the'  i  i  , 
"lrart"/»l      Tl,„  1     1-  "10  .  .  .  Inwieh  nf  ,on- 

.W*(  )    whieh  althoiiRh  not  a  ease  of  sale  ,"  r  ,*' 

but  of  late  delivery  by  a  earrier,  is  a  most  importan  oi^t; 

iiseqiienee  of  the  Judges  of  the  Exehe,,  Jconrt  h  vi.i^ 

In  H,„lh  V.  ll,„,,„l„l,  (,,),  in  1834,  the  plaintiffs  ivere 

^        G''"'7*'--     On  the  12th  of  May  the  engine  s  ,1ft 

m  Iieir  „„1  had  to  bo  removed  in  ™nse,„ionoe  of  a  fae    * 

I  on  the  13th  the  plaintiff,  ,,„t  „  ^,J„^  ,„  ,^^,  ,^         ^     > 

o  vere  earners,  to  say  that  the  mill  «s  stopped,  amt  J 

hosh,  ft  must  be  sent  at  once  to  Oreenwieh,  to  be  i  soil  there 

>  a  pattern  in  making  a  new  one.     The  defendants  said  th  " 

""  *""  ™  ««-♦  I'y  12  o-eloek  the  ne.xt  day  it  won  ,   to 

0  ivore    at  Oreenwieh  on  the  following  day.  'Aloi^ingl^ 

•«  the  Uthjrat  was  not  deliver«l  by  then,  at  fireenwieh 

(a)  S«l.olOo«l.Act.,.40(2)„,ds,^ 

CO  rUlf)  ..  »,„„«,,  23  ,,.  J.  E..  17i,;  »  K„|,.  „,, 
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till  several  days  later,  and  the  consequence  was  that  the  r 

shaft  was  not  delivered  at  the  mill  as  soon  as  it  otherv 

would  have  been  ;  the  working  of  the  mill  was  delayed  i 

the  profits  on  the  working  were  lost,   and  other  expei 

incidental  to  the  stoppage  were  incurred,  for  all  of  which 

plaintiffs  sought  to  hold  the  defendants  liable,  but  fai 

Alderson,  B.,  in  delivering  the  judgment  of  the  Excheq 

Court  said :  "  Now  we  think  the  proper  nde  in  such  a  cas 

"the  present  is  this  :~Where  two  parties   have  madi 

"  contract   which  one   of  them  has  broken,   the   damn 

"  which  the  other  party  ought  to  receive  in  respect  of  s 

"breach   of  contract   should  be   such   as  may  fairly 

'« reasonably  be  considered   either  arising    naturally, 

«'  according  to  the  usual  course  of  things,  from  such  brt 

«'  of  contract  itself,  or  such  as  may  reasonably  be  suppose 

"  have  been  in  the  contemplation  of  both  parties,  at  the  1 

they  made   the  conti-act,  as  the  probable   result   of 

"  breach  of  it.     Now,  if  the  special   circumstances  ui 

"  which  the  contract  was  actually  made  were  communici 

"  by  the  plaintiffs  to  the  defendants,  and  thus  known  to  1 

"  parties,  the  damages  resulting  from  the  breach  of  sue 

•'  contract,  which  they  would  reasonably  contemplate,  w 

"  be  the  amount  of  injury  which  would  ordinarily  fo 

"from   a   breach  of   contract   under  these  special   ciro 

"  stances  so  known  and  communicated.     But,  on  the  n 

"  hand,  if  these  special  circumstances  were  wholly  unkn 

"  to  the  party  breaking  the  contract,  he,  at  the  most,  o 

"  only  be  supposed  to  have  had  in  his  contemplation 

"  amount  of  injury  which  would  arise  generally,  and  in 

"  groat  multitude   of  cases  not  affected  by  any  special 

"  cumstances,  from  such  a  breach  of  contract,  for,  had 

"  special  circumstances  been  known,  the  parties  might 

"specially  provided  for  the  breach  of  contract  by  sp 

"  tenns  as  to  the  damages  in  that  case  ;  and  of  this  ad 

"  tage  it  would  be  very  unjust  to  deprive  them.    Now  ii 

"  present  case,  if  we  are  to  apply  the  principles  above 

"  down,  we  find  that  the  only  circumstances  here  coiun 

"  cated  by  the  plaintiffs  to  the  defendants  at  the  time 
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"  contract  was  matle,  were  that  the  article  to  bo  carried  was 
"the  broken  shaft  of  a  mill.  But  how  do  those  oivoxim- 
"  stances  show  reasonably  that  profits  of  the  mill  must  be 
"  stopped  by  an  unreasonable  delay  in  the  delivery  of  the 
•'  broken  shaft  l)y  the  carrier  to  the  third  person  ?  ' Suppose 
"  the  plauitiffs  had  another  shaft  in  their  possession  i,ut  up 
'•  or  putting  up  at  the  time,  and  that  they  only  wished  to 
"send  back  the  broken  shaft  to  the  engineer  who  made  it; 
"  It  18  clear  that  this  would  be  quite  consistent  with  the 
"  above  circumstances,  and  yet  the  unreasonable  delay  in  the 
"  delivery  would  have  no  effect  upon  the  intermediate  profits 
"  of  the  mill."  And  after  pointing  out  that  although  in  the 
special  circumstances  of  the  case  the  loss  did  arise  from  the 
defendants'  neglect,  ho  proceeded,  ''these  special  eircum- 
"  stances  were  here  never  communicated  by  the  plaintiffs  to 
"the  defendants.  It  follows,  therefore,  that  the  loss  of 
"  profits  here  cannot  reasonably  be  considered  su(  h  a  eonse- 
'  quenee  of  the  breach  of  the  contract  as  could  have  been  fairly 
"and  reasonably  contemplated  by  both  parties  when  they 
"made  this  contract.  For  such  loss  would  neither  have 
"flowed  naturally  from  the  breach  of  this  contract  in  the 
"great  multitude  of  such  cases  occumng under  ordinary  cir- 
"cumstances;  nor  were  the  special  circumstances,  w'hicli 
"perhaps,  would  have  made  it  a  reasonable  and  natural 
"consequence  of  such  breach  of  contract,  communicated  to 
"  or  known  by  the  defendants." 

This  ease  has  since  been  followed  in  cases  too  numerous  to 
be  referred  to;  and  the  reader  is  referred  for  fuller  infor- 
mation  on  the  subject  to  Mr.  Mavne's  work  on  Damages 

In  the  case  of  dee  v.  The  Lancashire  and  Yorhhhr  BaUw,,,, 
to.  («),  in  1860,  a  very  important  remark  was  made  by 
Uramwell,  B.,  who,  while  delivering  judgment,  refeii-ed  to 
the  i-ule  m  Hadh,,  v.  Baxendale  (h),  that  damages  to  be 
recoverable  must  be  such  as  the  parties  must  be  taken  to 


(a)  Gee  v.  /m„c».  and  Yorh.  I};,.  Co.,  ;j()  I,  J.  Ex.  U  ;  C  H.  &  N   211 
^'0  ll(ulhy  V.  Bare,. dale,  23  T.  J.  Ex.  17!);  9  Kx.  341. 
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liavc  contomplatod  as  the  probaltlo  result  of  tlie  breach,  ; 
said ;  "  I  am  not  sure  that  another  (|ualiticati()u  nii<?lit  not 
"  addod  whicli  would  be  in  favour  of  the  plaintiff  in 
•'  case,   vi/.,  that   in   the  eourse  of  the   performance  of 
"  contract,    <me    party   may   give    notice   to    the   other 
"  any  particular   consequences  which  will  result  from 
"  breaking  of  the  contract,   and  then  h:  \e  a  right  to  s 
"  '  If  after  that  notice,  you  persist  in  breaking  the  eontr 
"  '  I  shall   claim  the  damages  which  will  result  from 
"  '  breach  '  "(")• 

In  the  case  of  a  sale  of  goods,  the  seller's  breach  may  ( 
sist  in  his  having  delivered  to  the  buyer  an  article  of  1 
A'aluo  than  the  article  which  should  have  been  delivered,  i 
there  the  difference  in  value  is  the  measure  of  the  damag 
or  the  broach  may  have  consisted  in  the  failure  to  deliver  i 
goods  at  all,  and  in  this  case  instead  of  the  damages  be 
a  difference  in  value  as  in  the  first  one,  they  are  what 
buyer  must  pay  to  obtain  the  ■;oods  in  the  market,  oi 
necessary  from  some  other  quarter.  IJut  by  reason  of  hav 
such  an  inferior  article  or  nothing  at  all  delivered  to  him, 
buyer  may  suffer  much  greater  damages  than  the  ditferei 
in  value,  or  the  full  value,  and  then  the  question  beeoni 
are  those  greater  damages  such  as  the  parties  at  the  date 
the  contract  must  be  taken  to  have  contemplated  as 
probable  result  of  the  breach  ?  Or  the  seller's  breach  n 
consist  in  the  unpunetual  delivery  of  the  goods. 

On  the  other  hand,  the  buyer  may  have  been  the  party 
break  the  contract,  as  by  refusing  to  accept  the  goods  wl 
tendered.  Here  the  seller  may  by  reselling  the  goods  j 
himself  in  a  position  in  which  the  buyer  had  contracted  to  i 
him,  and  charge  the  buyer  with  costs  reasonably  incurred 
doing  so  ;  but  he  may  be  unable  to  resell  them,  and  he  in 
then  give  evidence  of  any  loss  he  has  suffered ;  and  if  tl 
loss  is  such  as  the  parties  must  be  taken  to  have  contemplalf 
he  may  recover  it. 


((/)  See  also  Sitnpnon  v.  Lomlon  anil  .Vortli   Western  Rij.  Cn.,  t  Q.  H,  D,  2" 
and  Ifnnie  v.  Mi'lhu,'!  Ry.  Co.,  I..  R.  T  C.  P.  SH.J. 
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.he  pnce  a,  whi.h  ,he  buyer  ag^<l    „  buyo      o'rf'r 

1  i  *^'.,^T ^  ^"  ""5-  ^•as^'  and  oannot  bo  charged  to 

the  olle,^  e.^^  ,f  tj,,  ^^^^^  ^^.^^  ^^^  arge,l    , 

on  he  other  hand  the  market  price  rL  after  the  da  e    f  the 

ri«.  ,„1„,  a»  to  darangos  (or  .lon-acoeptonee  and  non 
.v„,.y  aro  .ontainod  in  ,on,i„„,  50(3)  ami  «  ,3)  ofThJ 
Mo  of  G„o,l,  Art,  ,1,0  former  provWinR  /hat :        '  ' 

Wioi-o  thorc  i»  an  available  market  for  the  good,  in 

«o«t,„„  the  moas,u^  of  damages  i,  ,„-i,„,  M,  t„  b    ,«„  " 

™o.l  by  the  diffe:.„c.e  between  the  eontmet  pL  „nd 

the  narket  or  eunvnt  price  at  the  time  er  times  when  the 

S«*  onght  to  have  been  aeeepted,  or,  if  no  «me  ^ 


;"l  llnll.nUv.    •.';■/,>,„„,  41    L.  J    P    P    .>.)«.    T     T>    -   r,    T,    . 
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"  fixed  for  accpptnncp,  thon  nt  tlio  timo  of  tlie  refusal 
"accept." 

And  the  latter  that : 

"Where  there  is  nn  available  market  for  the  goods 
"  question  the  measure  of  damages  is  pnnui  facie  to  bo  ast 
"  tained  by  the  difference  between  the  contract  price  and 
"  market  or  enn-ent  price  of  the  goods  at  the  time  or  tii 
when  they  ought  to  have  been  delivered,  or,  if  no  time 
"  fixed,  then  at  the  time  of  the  refusal  to  deliver." 

A  loss  of  profits  on  a  resale  cannot  be  recovered  as  si 
Where  a  buyer  resells  at  a  profit,  bnt  in  consequence  of 
seller's  breach  is  imable  to  deliver  and  so  loses  his  pr 
the  reselling  price  is  not  an  element  in  the  calculatioi 
damages  except  in  those  oases  where  the  reselling  pric 
taken  as  the  best  evidence  of  value. 

If  the  goods  arc  procurable  in  the  market,  the  loss  wa? 
fact,  not  due  to  the  defendant's  breach,  but  to  the  plaintitl 
having  bought  in,  and  if  it  was  not  so  due,  then  it  cle 
could  not  be  recovei'ed ;  but  where  it  is  in  fact  the  resul 
the  defendant's  breach,  and  the  parties  had  the  resali 
contemplation,  there  seems  no  reason  why  it  should  nol 
recovei'ed  as  such. 

In  CiinMhoiilou  V.  iiihhs  {a),  in  1882,  a  principal  instru 
his  agent  abroad  to  buy  and  consign  to  him  opium  of  a 
tain  quality.  The  agent  sent  over  opium  of  an  iiif( 
quality,  and  the  Court  held  that  the  damages  were  not 
difference  in  value,  as  they  woidd  have  been  if  it  had  1 
a  case  of  seller  and  buyer,  but  merely  the  loss  actn 
sustained. 

Having  now  cousidered  what  the  facts  are  which  it  is 
j)ortant  to  ascertain  before  the  damages  can  be  calculate 
will  be  desirable  to  examine  the  cases,  taking  firstly,  t 
cases  where  the  market  has  been  referred  to  as  the 
of  value ;  secondly,  those  cases  where  there  was  no  ma 
to  refer  to,  dividing  the  latter  into  two  classes— one  w 


(«)  )  •assahogloii  V.  aihis,  jl   I..  J.  Q.  B.  oM ;  52  T..  J.  Q.  K  o3s :  I, 
U.  b.  D. -iiO;  11  Q.  B.  D.  797. 
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tho  b  oa,.h  was  as  to  quality,  the  other  where  the  hreaeh  was 
a.  to  t,me;  ami  thirdly,  certain  exeoptional  eases. 

I  he  general  n.Ie  is.  that  interest  eannot  be  recovered  b„t 
the  d,sens«u>n  of  this  subject  is  left  until  the  nuthoritie^  "e 
(xnmined  m  detail  (a),  "^^ 

JnT.yi,  V.  Paterso,,  (A),  in  1818,  the  defendants  contracted 
o  sell  tallow  to  the  plaintiffs  "in  all  next  Deeember  »  In 
0.  tober  they  said  they  had  resold  the  tallow,  and  eou'.d  no" 
prform  then-  contract.  The  plnintifts  did  not  acquiesoet 
lu.  rescssion  of  the  contract,  and  recovered  the  difforen  e 
b.twcen  the  contract  and  the  market  price  on  the  31st  of 
December,  the  last  dav  for  delivery 

In  Startup  y  Vortazzi {.),  in  1835,  the  defendant  in  June 
.on  meted  to  sell  to  the  plaintiffs  2,100  quarters  of  Odessa  lin! 
.eod.  at  30..  a  quarter,  to  be  shipped  on  board  the  plaintiff"' 
s  np  a    Odessa  ,n  October.     The  plaintiffs  sent  their  ship 
th  re,  Imt  she  was  not  loaded,  as  the  defendant  had  given 
ot,ce  that  he  would  not  fulfil  his  contmct.     The  defendan" 
had  already  received  1 ,575/.  as  half  the  price.     If  the  linseed 
had  been  dehvered  at  Odessa  itwould  have  amved  in  FebnTr  ' 
when  Its  value  in  the  market  would  have  been  from  47.s.  to  JsV 
a  quarter     At  the  time  of  the  trial  it  was  about  56,.     The 
aefcndant  paid  into  Court  at  the  rate  of  about  47..  a  quarter 
The  plain^ffs  contended  that  they  were  entitled  to'h^ 
damages :  there  was  no  evidence  of  any  special  damage,  and 
Hmy  fmind  a  verdict  for  the  defendant.     Lord  Ab inger 
-ms  to  have  considered  the  measure  of  damages  to  have 
Won  the  difference  between  the  price  at  the  time  when  the 
-d  would  have  arrived  here  and  the  contract  price.     Ander- 
son. K,    bought  the  price  at  the  time  when  the  defendant 
,..ve  not,ce  he  would  not  perform  the  contract  was  northe 
.  .tmon,   or  at  that  time  the  plaintiffs  had  parted  with  tlu' 
money  and  could  not  go  into  the  market,  and  that  the  price 


{")  l\nt,  p.  o'b. 

(')  Startuj.  y.  ,'ortazzi.  2  Cr.  Mee.  &  Kos.  m>. 
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when  it  Hhntil.l  hnvo  nmve<l  if  dolivcml  ncrording  to  o<.i 
tract  wan  a  hotter  rriteriou.     Thin  case  docs  not  apiuMir  to  1 

well  reported.  ...  • , 

Bv  '«e<tion  .VI  (:i)  of  the  Sah«  of  Goods  Act  it  m  imni.l 
that'"  Tn  thr  <asr  of  l.rca.h  of  wan-anty  of  ipiality  such  1. 
u  in  .,,/,mi  /;«■/<■  the  diflfcrcnce  lM«twc<'n  the  vahic  ..f  the  go,. 
"  i,t  the  time  of  delivery  to  th.'  buyer  and  the  vahie  they  won 
"have  had  if  thev  had  answered  to  the  warranty"  (")• 

Tn  Loder  v.  Kd;ih-  (M.in  I8:)7,the  phiintiff  had  cmtra.t 

to  i>ur(ha.^e  from  the  defendant  2(10  casks  of  tallow,  for  wl.i 

he  paid  at  once;  the  unloading  of  the  cargo  begun  on  the  IC 

of  January  and   was   finished  on   the  'ioth.     The  plaint. 

having  inspected  it,  wrote  to  the  defendant  <.n  the  281 

sir-ing  that  184  of  the  casks  were  not  according  to  contra 

and  declined  to  accept  them,  and  requested  the  defendant 

return  the  purchnse-inoney  ;  a  correspondence  followed,  a 

eventually  the   plaintiff  resold   the  tallow  (»n  the   V2\\\ 

>rar<h.     The  price  of  tallow  had  fallen,  and  the  Court  lu 

that  the  measure  of  damages  would  have  been  the  diffcni 

between  the  value  of  tallow  of  the  quolity  contracted  U  n 

the  value  of  that  delivered  ac  the  time  of  th(>  delivery,  ]. 

vided  ther(>   could   havo   been   an  immediate   resal(>  in  I 

market,  but  that  in  this  ease  the  defendant  had  delayed  i 

resale,  and  that  as  the  jury  had  fcmnd  the  resale  was  witl 

a  reasonable  time,  the  damages  were  the  difference  botwt 

the  market  value  of  the  quality  contracted  for  at  the  tinio 

deliveiy  and  the  price  obtained  on  resale,  and  not  the  diff 

cnce   between   the  amount  prepaid  and  price   obtained 

msale.     Tn  lloth  v.  T<nj^en  (<),  in  1890,  T.ord  Esher,  M. 

said:     "When    there    is   a   repudiation   which    the    otl 

''party   chooses    to   treat   as    a    breach,   the   primary  r 

<'  is  that  the  damages  are  the  difference  between  the  c^ 

"tract   price   and   the   market   price   of  the   goods   at 


(n)  Soe  rhi"r^U  V.  Frn,,^,  ■'  M.  &  W.  474.  and  Athwortl.  v.  TIW/-.  Th  I. 

l.'Ui 
(/,)  /.o/.<-  V.  A>A•"/,^  27  T.  J.  C.  r.  27  ;  3  C.  T?.  N.  SJ2S. 

09  L.  J.  (J.  15.  WO :  [l»««^]  -  ^-  ^-  -^^ '  ■'"•^  Tre,ley„r  Iron  un.l  (  «./  '  o.  Ll 
Hairllont,  18T.  L.  B.  710. 
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late  of  tlie  breach     If  the  rept.di.tion  takes  pi.,,.  ,,,f.,r.  the 
day  «f  dehu-ry.  the  utlu-r  party  h,,  ^he  rig!.t  to  bring  Z 
"action  .mmodnuoly,  and  it  follows  tlmt  he  has  tho  ri.^lft  t!! 
••hav.  h,.s  dunmgo«  assossed  at  th.  time  he  luingn  his  aetiou 
•     n  Kueh  a  ease  the  damages  ar«  not  the  ditferenee  between 
"he  <.ontract   and  market  priee  on  the   <lay  the  aetion  i 
Lrought.     It  .8  the  duty  of  the  jnry  to  asse .s  then.   irin. 
;;n-gard  to,  and   making  allowaneo  for,  the  fact   thai     ..^ 
I'la.ntlff  .H  roeemng  damages  before  the  date  of  delivery 
"has  amvod.     There  is  this  fnrther  rnle.     The  .K.rtv  who 
•has  treated  a  repudiation  as  a  brea.-h  is  boun.l  to  do  what  is 
:'h:Z:^dV"^"""'  the  damages  from  being  inflamed  or 

Jn  Jcslh..,   y   Irchuia),  in  1861,  the  defendant  sold  8,000 
Ka  Ions  of  naphtha  to  the  plaintiff,  at  2..  2d.  a  gallon,  to  be 
a.  .vetx-d  m  weekly  instalments  of  1,0.HJ  gallons;  the  dav 
"t   r  tl-  Hale  tlu.  phanttff  resold  them  to  Uoile  at  2.  iud 
j,.ai..„.     Ihe  defendant  refused  to  deliver  any  of  the  naphtha, 
t  wa«  proved  that  at  th.-  time  of  the  brea.h  naphtha  eonld  not 
have  been  bo«ght  tor  less  than  5.s.  »,/.  a  gallon.     Held   that 
as  ...  i>  .mt.ft  would  have  no  answer  t. '.n  aetion  ..vIL-i:! 
fur  the  diflerenee  between  u.s.  9./.  and  2.s.  G,l    that  was  the 
-.U  the  plaintiff  was  entitled  to  reeover  t^om^^^ 
a..nt.     Ihe  amount  that   the  ph.intiff  was  entitled  to  nr^.ver 
as  h,s  damage^  was  not  his  lo.ss  of  j.rolits,  viz..  the  differenee 
1.  wecu  2.S.  2^.  and  2...  0./.,  but  his  liability  on  his  see   .1 
.uutract,   VIZ.,   tlu-    diiiVrenee    between    2.v.    6,/.,   the  selJin.^ 

"0  the  difference  between  2..  2,/.  and  os.  U,/.  does  not  appear. 

n  n.llu..s  V.  //,,/.oAKA),  in  186-^,  the  plaintiff  purchased 

i'om  the  defendants,  on  the  1st  of  April,  0U(»  pieuls  of  Chin. 

rii'S'^h^n'^fT^^"^"^-'^-^^^ 

Itn    Va  ".   ^^"^''  '^"  P^""'^^^  »"'^^-  "  ^--"traet  to 

1    0     th.d  party  th,,ame  quantity  and  quality  of  cotton 

•'t  U^d.  pel  lb.,  mteudmg  to  deliver  tlie  same  cotton  which 


(0)  l»  tlltama  \:  Reynold*,  6  Ij.  i  S.  ^y^. 
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the  defendants  had  toiitratted  to  deliver  to  them.  At  the  e 
of  August,  the  hiteat  time  for  delivery  under  both  eoutrac 
the  priee  of  such  cotton  was  18^(/.  per  lb.  The  Court 
Queen's  iJench  held  that  the  damages  t<t  which  the  plainl 
was  entitled  were  the  difference  between  IGft/.  and  18J</.,  a 
were  not  aifccted  by  the  advantageous  subsale  made  by  t 
pluintitf. 

Joiu's  V.  Jiist{(i),  in  1868,  was  an  action  on  a  contract 
side  of  Manilla  hemp  "expected  U)  arrive."  When  the  hei 
had  been  delivered  it  was  found  not  to  correspond  to  contra 
and  after  some  correspondence  the  plaintiff,  the  buyer,  i 
sold  it  by  auction,  w  hen  ui  consequence  of  the  rise  of  prii 
in  the  market,  it  fetched  a  sum  nearly  equal  to  the  hive 
price.  The  jury  were  told  that  if  there  had  been  a  breach 
the  seller's  warninty,  tht  damages  would  be  the  differeii 
between  what  the  hemp  was  worth  when  it  arrived  and  t 
market  value  at  that  time  of  such  hemp  as  should  have  be 
delivered,  thus  giving  the  plaintiff  the  benefit  of  the  rise 
the  market ;  and  this  was  held  by  Cockbuni,  C.  J.,  Mellor;ii 
Bhjckbum,  JJ.,  to  have  been  a  proper  direction. 

in  Oijle  v.  Earl  \\iiie{b),  in  1808,  the  defendant  had  m 
tracted  to  deliver  iron  to  the  plamtiff  iu  July,  but  owiuj: 
a  breakdown  in  the  furnaces,  had  been  unable  to  do  so.  . 
the  defendant's  request  the  plaintiff  had  refraiuf'd  from  Im 
ing  in  against  him  until  the  following  February,  wlnii 
bought  in  at  a  considerable  advance  on  the  contract  prici-,  ui 
the  measure  of  damages  was  held  to  be  the  difference  bet  wo 
the  contract  and  the  February  prices (i). 

Bronii  v.  Miiller{d),  in  1872,  is  a  leading  case  on  tl 
measure  of  damages  where  the  contract  was  for  the  delivti 
of  goods  by  instalments.  Here  the  plaintiff  bought  »•!  tl 
defendant  500  tons  of  iron,  to  be  delivered  in  about  c(iu 
proportions  iu  September,  October,  and  November,  1871.    J 


(a)  Jonu  T.  JHtt,  37  L.  J.  Q.  B.  89 ;  L.  B.  3  «.  B.  197. 
{h)  Ogle  V.  Earl  Vane,36  L.  J.  U.  B.  175  ;  37  L.  J.  Q.  B.  771  j  L.  B.  ^  Q. 
276;  L.  B.  3  Q.  B.  27a. 
(c)  Sm  rUo  Hiehmn  v.  Haynn,  44  L.  J.  C.  P.  SM ;  L.  B.  10  C.  F.  590. 
\d)  BrouDi  V.  MuUtr,  41  L.  J.  Ex.  214 ;  L.  B.  7  Ex.  319. 
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August  the  defcuduiit  gave  uctico  that  he  did  not  intend  to 
.lehver  any  iron.  In  December  the  pluiutitf  eonuueiieed  the 
a.tion,  and  clanned  as  ihiniages  for  non-deli  very  the  ditferenee 
U-tween  the  enntnut  and  market  prices  on  the  30th  of 
>ovc-.nber,  whnh  amounted  to  237/.  lOs.  If  the  idahitiff  liud 
bought  ui  at  the  time  when  the  defendant  repudiated  the  eon- 
traet  the  difference  would  have  1,een  2o/.  If  he  had  bouffht 
m  one-third  of  the  iron  at  the  en.l  of  each  of  the  tW 
months  the  sum  of  the  difference.,  would  have  a.nounted  to 
m.  4.S.  Ihe  Court  held  that  the  last  was  the  true  measure 
ot  damages. 

Tlier,  V.  Ho.sr>hlc  ,ml  I'nnjhin  Irou  Co.  (a),  hi  1873  was 
;m  action  for  not  delivering  under  the  following  c  a.nstances 
Jhere  were  two  cntracts,  each  for  the  delivery  of  1,000  tons 
"  iron  ui  juonthly  quantities  over  1871.  Earlv  in  1871  the 
plamtiffs  the  bnyers,  found  it  inconvenient'  to  take  the 
whole  of  the  monthly  instalments,  and  fro.n  time  to  tinu. 

TTt.l       ,^^^^'"^""t«'  ^'""  «-"^^rs,  to  postpone  delivery, 

to  which  the  se  h-rs  agreed,  delivering  only  portions  of  the 

instalments.      In   .September,   however,    the    buvers   began 

..  press  for  deliveries,  and  on  the  Gth  of  December  informed 

h,.  .sellers  that  the  whole  of  the  2,000  tons  must  be  delivered 

.V  the    end  of  that   m.mth.      The  defendants   offeix-d   to 

deliver  the  whole  of  the  December  instalment,  but  lefused  to 

•IH.ver  miy  more  iron  on  the  ground  that  the  contract  was  at 

HU  cud  as  to  the  other  histaln.ents.     In  all  907  tons  had  been 

"I'vored  by  the  end  of  1871,  and  the  defendants  paid  into 

Uurt  suffi,.ient  to  cover  the  damages  from  the  short  delivery 

II"'  December  instalment.     Kelly,  C.  IJ.,  and  Pigott,  li 

I'll     iki     iklkiiki^.ik     41...A       _     __  1*       1         1  «    .     .  (^  7 


H"iv  of  opmiiMi  that  a  verdict  slu.uld  I 

(liint;  Martin,  B 

tit 


,  li.,  was  of  a  contrary 


)e  entered  for  the  defeii- 
opinion,  in  which,  on 


|.'  apiK^ul.  Cockburn,  C.  J.,  Blackbmn,  Mellor,  Lush,  Wett, 
a.ulLiiulley,JJ.,„greed:  Cockburn,  C.  J.,  said :  "It did  not 


'Miit  the  purchasers  to  take  the 


iron  in  the  instalments  ori- 


'giually  contemphited  by  the  parties,  and  they  proposed 


to 


(")  7'vf/-»  V.  i?oiet/a/ert».,42L.  J.  Ex  18a-  44  T    1  v^  tm    t    n  =  „ 
L  «  1"  Kx.  I'Ja.  '»«'.«  L.  J.  hx.  IJO;  L.  B.  8  Ex.  305; 
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"  the  sellers  to  postpone  from  time  to  time  the  delivery 
"  the  monthly  instalments.  Now  it  would  have  been  pe 
"  t'eetly  eompetent  to  the  defendants  to  say,  'We  will  n 
"  '  acquiesce  in  that  proposjil  of  yours.  You  are  bound 
*' '  take  thi'  iron  month  by  month,  and  y<tu  must  so  take  i 
"  *  or  consider  the  contract  at  an  end.'  Instead  of  doinj;  th 
"  the  defendants,  as  I  read  the  letters,  acquiesced,  not 
**  h(ddin}»  the  contra<'t  at  an  end,  but  in  postponing  the  iM'ri< 
*'  of  delivi'ry.  The  iron  was  to  be  d«'liver«'d  in  the  coui-sc 
"  the  year  1871,  and  there  was,  by  reason  of  this  jtostpon 
"  ment,  a  very  considenibU'  arrear  at  the  end  (tf  this  y(;i 
"  Then  the  plahitift's  call  on  the  defendants  to  deliver  at  oin 
"  the  whole  of  what  n-mained  undelivered.  T  think  that  tli 
"  was  a  demand  which  they  were  not  entitled  to  make. 
*'  think  that  the  postinmement  had  the  effe<t  of  carryinj;  tl 
*'p«'riod  of  delivery  over  the  year  1872,  but  that  the  det(  i 
"  dants  could  not  be  called  upon  to  deliver  1,000  tons  of  in 
"  at  one  time,  but  only  in  such  quantities  as  were  oripin.ill 
"  provided  for.  Theivfcae  the  defendants  mijiht  have  s;ii 
"  '  We  shall  not  deliver  the  whole  that  remains  in  one  nia> 
'* '  but  we  will  deliver  it  according  to  the  tenns  of  the  « oi 
"  '  tract.'  But  they  did  not  say  this.  What  they  said  wn 
"  '  We  will  not  deliver  you  anything  at  all.'  There  1  tliiii 
"  they  were  wrong.  Coasequently,  there  was  a  breach  ot  tl 
"  contiiict,  for  which  the  defendants  are  liaWe  in  damaj;<  s 
Blackbuni,  J.,  said,  if  the  defendants  had  said,  •' '  We  \v;ii 
"  *  a  reasonable  time  and  no  mori','  I  should  have  been  wiliii 
"  to  construe  the  agreement  hi  that  way.  But  they  did  ii 
"ask  for  time;  they  i-efused  to  deliver  anything  but  tl 
*'  monthly  quantity." 

In  K.V  i>ai(i!  LIdiisitiiiht  Tin  I'Uitt'  Co.  (<»),  in  187-'5.  m 
Voss  had  in  May  contracted  to  sell  to  the  Llansamici  (' 
300  tons  of  iron  to  hv  delivered  at  the  rate  of  40  ti>iis 
month.  In  some  mouths  no  iron  Wiis  delivered  ajul  in  utlit 
not  the  full  amount.  The  Llansiimlet  Co.  in  some  cases  iiiiu 
purchases  to  supply  the  deticiencies,  biit  in  .Fanuary  win 


(a)  Sxp.  LlautamM  Tin  J'tatt  Co.,  Hi  Ekj.  16o. 
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-4  t„M«.     11,..  |,n,.,.  I,a,l  „...„,  ,„„,  „,,  ,.,„„,.    , 
|.mvo  („■•  ,l„.  d,«™.,„,.  ,,.,„,,,,  „„,  ,„„,„„,■„„,,  2V" 
,.ru.™ot224,ons.,  ,.,,,J,,,.,,„,i,,^.,,      J,-'»-^^^ 
.™  ,„,,.>•*„..„  „„„  ,1...  ,|,liv,.,.i,..  ,„d|,„.„   „„,    ,„^  ,„       , 
puc,    „f  y„»,  .,  ,„  ,„  bri„K  ,1...  ,..«.  within  ?y,v.  HI 
>■■«(■■).  ™,l  Bav„,,,  V.-U,  held,  „a.l  w„»„«i„„„d  i„  ,he  ,•„„ 
..1  A,,,K,,1,  ,hH,  ,h..  du,„„g,..  uer,.  ,„  b..  ,.„I..,d,„„a  .„      " 
a,«,.mu.,.  tK,„.,,.„  ,h,.  market  and  c.,„„,„.,    pri,,,  „(        . 

«ml..hvc.ml   amount,  at   tho  „„,,.«!,,.  , ..It  dal«   (,  r 

.Lviy.  and  that  wh,™  tho  ,.u„,j,„,y  h„,,  ,       ,„  ;      „, . 
.Una,..  ,„.„.  ,h,.  .  ,ff,.r„„.,.  b,.tw.™  the  c.utra.;  prio..  and 
the  pnw  at  whiih  they  bwiBht  iji. 
fcv;.rv,  ,/„/,„,,„,/„,  in  1873,  wa,  another  ..,«-  of  „.|Wal 

l»<l.J.ver;  thm.wa.  a itraet  for  the  delivery  of  3,00(1  Ion., 

»t "« 1     to  Ik.  taken  durinf.  the  m„ntls  „t  Jlav  J„„e  J„| 
M  An,„„...     The  buye„  faih.d   to  send  J'JZi^l 
M.  mi  on   the  ;j|»t  of  May  ,he  »eller  deelined'  to  «„  o 

'"'    ' T'™':       '■'"•    -lion    «,„    eo„™ene..d    by    Ih" 

"  •.«  on  the  .Hrd  of  Jnly  ,„  ,„„,,„,  ^  J ^^_ 

.«»d    hat  the  .Unnasi.,  m-K  to  W  e»li,„„t„l  by  inouiriu- 

::    It:;:! :;.,"."" ".  '■•."■'-"••  •■"  '"r  -y  *«  they 


III 


tu  m..t  tlu-  ..u„t,,„.t  .«  at  .n  ,.,ul,  and  that  it  wa.  for 


!<•  pliiiiitirts  to  «ivi'  cvidciKr  of  loi 


so  JwctrtaiiH'd.     Ihit  on 


..;  motion  tlu.  Court  wa.  of  opinion  that  if  the-  plaintifl"  had 
«aitc.l  until  thr  t^nd  of  Augu.st  the 
\\<ii>ini  V.  MiiUnii). 
But  Slid  Jtntt,  L.  J.,  ..'r 


•ase  nuist  have  followed 


■ 'liiiniiK'fs  ui  an  action 


"o  entitle  a  plaint  if!"  to  rce 


■  •>n'ii(li,  and  that  he  ha; 


uitun  a   eontraet,   he 


■tjver 


show 


[( 


Wucli. 


The 


must 
IS  .nistained  dauiaj^'e  by  reason  of  that 
Keiu-ral  rule  as  to  di-inagt's  for  a  breach 

eoinijeusuted 


"»  a  contract  is,  that   the  ^..laintiff    is   to   be 


„!  ,,  ,    "  *-  '     •'    '      P.  h.i  ;    i,.  i}.  ,s  c.  1'.  1^7 

'  " "■  """'"••  ^»  '-  •»•  ^--  =.'H ;  L.  1,.  7  lix.  ;,.„.  i' ,,,  ,.  3... 

U    J 
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"for  tlu"  (liftVi-t'iioe  of  his  position  from  what  it  woi 
"  havo  biH'U  if  the  contract  had  bci'U  performed.  ...  No 
"although  tho  plaintiff  may  treat  the  refusal  of  the  defends 
"to  accept  or  to  deliver  the  f^omh,  before  the  day  for  pi 
"formance  as  a  breach,  it  by  no  means  follows  that  1 
"  damages  are  to  be  the  difference  between  the  contract  pr 
"  and  the  market  price  on  the  day  of  the  breach.  .  .  .  '1 
"  election  to  take  advantage  of  the  repudiation  of  the  contr 
"  goes  only  to  the  question  of  breach,  and  not  to  the  quest 
"  of  damages :  and  when  you  come  to  estimate  the  damaf- 
"  it  must  be  by  the  difference  between  the  coutiact  price  ji 
•'  the  market  price  at  the  day  or  days  appointed  for  perfoi 
"  ance,  and  not  at  the  time  of  breach.  ...  It  seems  to 
"  to  follow  .  .  .  that  thi  plaintiffs  here  di»l  all  they  w 
"  bound  to  do  when  they  proved  what  was  the  ditteni 
"  between  the  contract  price  and  the  market  price  at 
♦<  sevend  days  si»ecitied  for  the  performance  of  the  contn 
"  and  that  iniiiul /(«ir  that  is  the  proper  nieasvu-e  of  damaj; 
"leav'.'g  it  to  the  defendant  to  show  cireunistances  avIi 
"  would  entitle  him  to  a  mitigation.  No  such  circumstaii 
"  ai)peared  here  ;  thei-e  was  nothing  to  show  that  the  plii 
"  tiff's  ought  to  have  or  could  have  gone  into  the  niarkit,- 
"  rising  market, — and  obtained  a  similar  contract." 

In  the  following  cases  there  was  no  market  to  refer  to  a 
test  of  value.  They  ai-e  for  convenience  taken  in  the  on 
first  where  thei*e  was  a  breach  as  to  quality,  and  secondly 
to  tinu'. 

In  Lt'in's  V.  I'fiike  (»»),  181(5,  a  buyer  of  a  horse  witl 
warranty,  resobl  it  with  the  sanu'  warranty  and  was  sued 
his  purchaser  for  breach  of  the  warranty.  It  Mas  held  he  »n 
recover  the  cost  of  defending  that  action,  from  his  seller. 

In   ChntmiiKii  v.  Loiiih  (/<),  iw  1H34,  the  buyer  of  ii  Ik 
wan-anted  sound  recovered  from  the  seller  the  cost  <"f 
horse's   keep    at    livery  where  he  had   sent  it  to  stiiii«l. 
discovering  its  unsoundness,  until  it  could  \w  sold. 

(«)  f.ewii  V.  I'mki;  7  Taunt.  \M. 

(b)  CheiitiiMiH  V.  Lamb,  'i  Ad.  &  hi.  1'.'9 ;  McKtiait  v.  //owfw ^^  U> •  * 
436. 
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Tn  i:ilisy.  rhhnind-  (.),  in  1S8.-,,  C<.,l,.ridp..  J.,  s.id  •  ^^  If  ., 
p.„  W  ,„.,.,,Ht  th.  h.u..  with  a  M-Ln  v,lK.h  h« 

••  INK'  hv  niny  „K„ui»t  tl„.   »,.1|„  „.,,„,.,   „'      "    "'  "'■'' 

Si'CtH.n  r,;j  (4)  provj,)™  ,!,;,, ._ 

••  Tho  fort  th.,  th..  hu.v,.,-  h„» »,  „,,  „„.  l„,,a,l,  „f  „,,.,.„» v 

••from  n„„u,„„„„^.  „„  ,„,;„„  ,.„,.  ,^„  i/^  °^,  " 

••  .t  he  h„»  »uffcr..,l  f„rtli,.r  ,la,„„g,.  "  *'"'''"'' 

nu'tod  „  l,„,|,, .,  ,,,:„  ,,  ,„„  J „„„  „,.„„_^  -    • 

-.  h.  w„s  ,.„„t|„l  t.,  „  ml„,.ti..„„f  th,.  ,,„•.,.  I,v  K,«      ,t 
"  *lt..l.rat  h„,l  „htmn,.(l  a  v,,-,li,-(  !„,.  ,|,„  ,,„„„,.,     ■,^,    . 

; :  t,'".' ":  "> '"■""•  <i"-  pi-miff  w ,„iti,.,i  t , " , , 

.n,,,h  ot  th..  ,l..t,.,>,lHnf«  ,„„tr,„.,  „ ,,  ,h,.  ,,  ■  ,  ,„.,.^,^. 

"  th,.  ,.„„t™,.t ;  l,v  m,-„„  „f  h,.r  „„t  lK.i„K  r,  1„  i       h.h'S 
«.".>,.,.  m„,.h  s„,,i,„.,,  ,„„1  ,,„d  ,„  ,,.  ,       «     ,SIC,^. 
M  l..t  th,.  „..  of  ,„.,.  ,l„ri„«  th,.  t ,h,.  w„s  l».i„«„.,  ,  e 

••  li    mlr  ;  '''"'"""  '""'•'  ''•'■  !"«■  '-""'vod  in 

■•ta         .    :     ,'"""■""'  ""  ""■  '■'"■""■'■  "■'"'■  «-  ''  <•"'-<■■•■" 


nIu"  ought  to  ha 


iv«"rv,  hot 


\V( 


■'■n  th.-  .«*hi].  a.s  sh«'  was,  and  what 


vo  l)tTn  according;  to  tht-  coiitract  •  1 


'li'im  for  dama^r«'s  U'Vond  th 


>ut  all 


'<l»»*nt  necessity  for  moir  fxt( 


•t,  »»ii  account  of  the   sul 


»«!'• 


n.sivc  rei)aii-s,  c„uld  not  h; 


lave 


^  See  .Uo  .7...  v.  .„., ..I,  ,  M.  ,  ,,  „«^  ,,..  ^    „.  ^^.^^.^  ,^  ^^  ^  ^^^ 

i>;  .V"«'W  V.  .w.  ,(,  I,.  J.  K;c.  4;!« ;  8  M.  &  W.  85N. 
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[Pr.  lU, 


1h 


"iM-rii   iillnwfd   in   thi"    forim-r    actum,   and   may   now 

"  ITCOVlTt'd  "   (<(). 

Til  l>iii<ile  V.  Hoir  (h),  in  18511,  the  plaintiff  had  imichas.><! 
from  th«'  defendant  20  h>nH  of  niamur  waminti-d  to  coiitaii 
a  (crtHin  proportion  of  phosphorus  at  o/.  5.s.  a  toiu  Tho  pUim 
tiff  rrndd  10  tons  to  farnu-i-s  which  tnnu'd  out  had,  iiiakinjj  i 
profit  of  3Us.  a  ton.  Two  of  these-  10  t.»U8  he  had  sold  t. 
one  Robins,  who  foiuid  them  of  little  value,  and  the  phiintit 
paid  him  20/.  as  damages.  The  buyers  of  the  other  eight  ton, 
had  made  no  complaints. 

liyles,  J.,  in  his  summinji  up  sjiid  :  "  If  the  defendant  kmv 
"  that  the  plaintiff  was  a  merchant  deulinp  in  these  article 
"  and  huyiuj?  for  the  puiiM.se  (.f  selling  them  again,  any  los 
"he  might  sustain  upon  sudi  resale,  by  reason  of  their  biu 
"  quality  «»r  of  u  breach  of  warranty,  might  fairly  be  sjiid  t 
"1k'  a  damage  which  was  in  the  contemplati(»n  «tf  the  partic 
»'at  the  time  of  making  the  c<.ntract ;  that,  if  they  (the  jury 
"thought   the  settlement  of  Robins'   claim  was  a  fair  an. 

"reasonable  thing,  the  defendant  was  bound  to  make  g 

"the  loss;  and  that  as  to  the  eight  tons  as  to  which  tli 
"  purchasers  had  made  no  complaint  and  possibly  might  neve 
"  make  any,  the  plaintiff  was  yet  entitled  to  chiim  comiK-nsi 
"  tion,  and  to  recover  reasonable  damages  in  resiK'ct  of  thci 
"  not  being  of  a  fair  merchantable  quaUty  and  according  t 
"  the  M  arranty." 

In  Mitlli'lt  V.  Miisoii  {(•),  in  1806,  a  cattle  deah-r  sold  a  cmi 
to  the  phiintiff,  fraudulently  warranting  it  free  from  infect  ioi 
disease  knowing  it  to  Ik?  diseased.  The  plahitiff  placed  tli 
eow  with  five  othei-s,  which  caught  the  disease  and  died,  an 
it  was  held  that  the  plaintiti'  c(»uld  recover  as  damages  tli 
value  of  all  the  cows. 

Section  53  (2)  of  the  Sale  of  Goods  Act  provides  that  :- 

"  Thi"  ineasuiv  (.f  damages  for  breach  of  warranty  is  tli 
"  estimated  loss  directly  and  naturally  resulting  in  the  ordiiisii 
"  course  «tf  events  from  the  breach  of  warranty." 

[a)  .See  »l«»o  rti./j/f  v.  Hiirbi'lyi;  in  184(1.  15  L.  J.  Ex.  309 ;  13  M.  &  W.  0!i>. 
ib)  Dim/If  V.  liarr,  Uit  L.  J.  «'.  1'.  IW ;  7  V.  H.  N.  S.  Uo. 
(,)  Mnihlt  V.  .»/"•"/',  33  L.  J.  C.  P.  29»  ;  L.  H.  1  t".  P.  349. 


C'H.  IV.] 


lUMAOES. 


565 


'•        -"t.ff,  w.u-ranf.n,,  th.  ,iu,,lity  :  tl...  ,.I,.i„tiff  ,..oM  j, 
^^.tl.  th.  .sun,.  M.un.nty  to  ,H.r.snus  who  s.-w..!  if.  ..ul  l..,a 

Ih.'  plaintiff  ohti,nu'(  a  vordict  tor  "'fit/    „•).;  i  , ,' 

l.y  Lord  CaMipholl,  V  J    W  I  1    n   F.     '  ^  r     '""'  "'''"'^'^ 

...  :       '        •'  " '^"""""?  i^il*',  and  Cr(»nn»ton  .IT 

;•"  th.  K-und  that  in  aH...ssin«  the  danw^..  th.     /r   T^  1' 

"  ;»;»"<'^'  t  :';nnonnt  to  which  th.y  .ontidered  t       .1      t  tf 
had  hoc.nio  liable  to  his  hnycix  l"''"Hin 

In  .S«,///,  V.  ^nv.  (/,),  i,/  isTo,  th.  d.f..ndanf  .sold  a  cow 

i;:;..t""'Ti."'r":7'"'^  "•  •••'  ^•■'•^'  ^--  ♦^-t-ud-mouth 

laced  h.r  arnon^>  <,th..r  cows,  sonu-  of  whic-h  canKht  th, 
d«.a.s..  from  the  <.ow  in  .jnestion  and  died.  The  iurv  Lmd 
tin.  there  had  not  l.een  any  fal.  ..pvesentaL'.  U  he 
laonon  or  a  new  tnal  the  Court,  .-onsistin,  of  Lord  Colerid^, 
C.  J.,  Brett  and  Grove,  .JJ.,  held  that  the  jury,  in  estimating 
he  danu.«e.s  .n.^^ht  tak.-  into  account  th..  L{  that  th..  n-lh-r 
ku..w,  or  must  he  tak.-n  to  hav..  knowu,  that  th.-  .-ow  w..ul. 
l«;i.lacHl  w.th  other  .-cms,  and  if  «<,  .hen  the  los.s  of  1 1.! 
oth..r  cows  nught  naturally  be  exiK-ctod  to  hapiK.!  (,) 

la  luaiihill  V.  Xrirsni,  (//),  in   Ig—      "       .   i  ^   -    ^  '' 
the  plaintiff  with  a  pole  for  hu 


s«»  ('/),  in  1877,  the  def.'ndant  suppli..d 
polo  for  his  carriage,   which  broke  in 

can-iag.' 
price  of  a  new 


<ous.Hiuence.,f  the  hors,.8  swerving;  the  hoiNcs  and 
were  danmged  to  the  ext.'nt  of  1.S0/.     The 


pie  was  3/.,  and  the  qu.-stion  was  whether  the  defendant 
hitbdity  was  hmited  to  the  3/.     At  the  trid 
»>ald,  J.,  the  ju,^-  foun.1  that  the  pol..  was  not  ...„„.....„, 
I  pvoiHu-  f.j  the  can-iag..,  and  that  the  defendant  had  u 
ngudtyofany  n.>glig,.nce,  and  on  these  findings  «  verdi 


:m.l 
Ih. 


lu'fore  Archi- 
was  not  R'asonablv  fit 


not 


ct 


('0  /MWn//  V.  Hai^r,  27  J..  J.  Q,  B.  2m  ■  K  li  &  P  M 

V  ^'r^"""  ''■  "•  '  ^-  ^-  ''■  «^=  « i^V^c^i?2s 

I-  K.  1  C.  Vr,M.        "•"•'"•     S«e  also  .\f,.lUtt  v.  Mnm„,  :];,  T..  J.  C.  P.  m ; 
^W  Han.la„  r.  AV.c*.,,  „  L.  J.  Q.  B.  m ;  4,  ,..  J.  q.  b.  2.7 ;  2  Q.  B.  D. 
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t(.r  the  pliiiiititt  for  -U.  wiis  riihTrd  with  Iciivrto  tin-  «1«  f»ii(liiiit 
t«.  iiiuvr.  On  \\\v  luntiMii  iM'tun-  Uhirkluiin  iind  Lush,  .1.1.. 
jiidpiH'Ut  Wiis  onhifd  t«»  Im-  <ii1.  r.d  tor  tlir  drtVndiiiit  tm  th» 
ground  that  thr  d»f»«t  was  a  latent  nur,  whith  Ji<ith.r  <  an 
nor  skill  «nuld  dis<nv»r.  TUv  plaiiititt"  apiK-ahd,  ami  tlu 
jtidK'iiH'iit  of  tlu'  (^iir«'n's  \Unth  was  ivv»')-s«(l  in  tin-  Court  ol 
ApiK-al,  consisting  ot  Krlly,  ('.  li.,  Mi-llish,  L.J.,  «ivtt  and 
Amphh'tt,  .I.T.A.  It  was  held  that  th»-  (iu.-sti«.u,  which  shouh 
Iiavc  Uccn  htt  to  the  jury,  was  whether  the  injury  to  tin 
hoi-ses  was  or  was  not  a  natural  conse([Uence  of  the  tU'fect  ii 
the  pole.  The  Court  held  that  tlu-  damages  suffered  hy  tin 
hreuch  were  the  luss  of  th<'  ptde  itself  and  the  damages 
which  won-  the  natural  consequence  of  the  lM>le  hreaking. 

In  Himimml  v.  liiis^nj  («),  in  1HS7,  the  defendant  (-on 
tr.icted  to  sell  coal  of  a  particular  description  to  the  plaintiffs 
knowing  the  pnqjost'  for  which  it  was  recpiired,  viz.,  resellin; 
it  as  coul  of  the  same  description.  The  c<.al  did  not  answe 
such  description,  whi<h  fact  oidy  became  appuivnt  npt»n  it 
n«'  by  the  sub-buyers.  The  latter  brought  an  action  agains 
the  plaintiffs  for  breach  of  contnict,  <»f  whi«h  notic*'  wa 
given  to  tlu-  ilefendant,  who  repndiati'd  liability.  In  ai 
action  brought  by  the  plaintiffs,  claiming  from  the  defVudaii 
the  damages  recitvered  from  them  in  the  action  by  the  suli 
buyei-s  ami  the  costs  thereby  incum-d,  it  was  held  that  tli 
plaintiffs  were  entitled  to  recov«'r  as  damages  which  migli 
reasonably  have  In^en  suppowd  to  have  In-en  in  the  contemiil:i 
tiou  of  the  parties  at  the  time  when  they  made  the  contraci 
as  the  probalde  restilt  of  a  breach  of  it. 

In  77/0/  V.  Hemhrmu  (h),  in  18H1,  the  defendants,  who  s<»l 
the  good.s  to  the  plaintiff,  paid  into  Court  an  amount  which 
was  admitted  was  sufficient,  provi(U'd  the  plaintiff  coidd  \n 
mover  in  res|H'ct  of  his  loss  of  profit  on  tlu-  sub-sade.  Grov«',  J 
held  that  he  was  not  entitled  to  do  so  (. ). 

In  the  following  cases  there  was  a  breach  as  to  time,  an 
there  was  no  market  price  to  refer  to.     When  the  contr:i( 


(„)  //« „.„,„«./  V.  /,'<.^^n/.  .-.T  L.  J.  U.  13.  58:  -ioU.  IV  P  79. 

(/.)   ThfJ  V.  Jlrtiilrrnoii.H  (1.  H.  1).  4uT. 

(e)  See  »\ao  Heilbntt  v.  HirktoH,  41  L.  J.  C  P.  22«:  f..  K.  7  C.  1'.  43 J. 
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r.(»7 


-H  to  <lohv..r  ffoodM  .t  ,.  oortniu  d«t.  an.l  thnt  .la,,  is  pans,.! 

late  d.hv.ry.     H.. ,  ..,.  „.,,,  I.y  a..,.,.,,i..,.  a  la,.  .1 'li  v....-,  JL 

any  .la....  1...  ...ay  l.av.  tW  da...ag...s  ami...  f....,,,  ,i;..  d.lav 

Just  an  w  .C..V  l,y  a,r,.,.,i..g  ^,,d.  which  w.-.v  ,.ot  „,,  to  th. 
wam.nt.d  ,uahty,  h.  du..s  „ot  waiv.  I.in  .-i,,,.,  ,.,  da,.a.p.s  U. 
\nvufh  ot  wa.raiity.  '^ 

lu  /•7,7,/.v  V.  'r.n,/rnr  (a),  in  m.\  when-  ,1...  a.lio,.  was  ,o 

.•.•o^evda...ag..sfn..,h..loss.,f,.,...H,,s  l.y  .,,,„,  ,f  „,,  ,^,^,. 

chvery  ot  a  sh.,.,  NVill...,  J.,  s,.g,..„.d  „,„  „...  ....a....  o^ 

.lanagc-s  ,„.ght  W  th.  auTag.  p..oH,  ,„ ,,,  „,,  „^,.  ,,^.  .^ 

.Jt'Lti'dT'"  '•  .""'''f"',('')'  •••  ^^^^^  tl...  plaintiff  had 
u„t.-a..tod  to  .vpa.r  a  thn..sh...g  ,.,.gi„..  f,,..  o...  .Sh.af  l,y  th. 
Kginmng  of  A,.K,.st.  H.  thn.  s..lM.o..t.-a.t.d  with  tho 
.toudant  to  ...ak.  a  ..ew  fi.v-l,ox  tor  the  ....gi...,  ,nd  p .ii 


••'.iitract  with  Sheaf.     ]..  ,.,.ns< 


tin-  plaintiff  was  oldigj-d 


iiucnct'  of  the  d.'fM.,hint's  delay 


iKTsou,  and  was  ni.ahic  to  dcliv..-  th 
Xoveinb*'.-.     Having  .s-ttlcd  Sheaf 


to  pu.chasr  a  fiie-lK.x  fr 


i>m  ai.(»th»'V 


le  »■. 


iigiue  to  Shoaf  until 


tiff  now  sought  to  n'cover  this 


'x  clai...  for  20/.  th«'  jdi 


i.n- 


HUiii  and  a  su...  of  S/,  for  «'Xti-a 


.xiH-nst's  ...<unv<I,  tog,.th..r  with  tl...  smu  of   ]•>/ 
iKl\auc('.     There  w 


paid    in 


■as  no  (nu-stioi.  as  to  the  two  latter  smm 


Imt  the  Court  held  that  he  was  ..ot  entitled  ..,., 
as  siioh  daiiiagi's  did  not  conie  withi.i  the  r.iK   . 
lUixnuhde  (,),  oithi'r  as  the  ordinary  n-s.dt  of  th« 
(•onten.i»lated  as  the  pi-ohahl..  ivsiilt  in  th 


kni 


mwn. 


toreeoverth«'2(»/., 

e  in  Hiulhii  V, 

hreach,  or 

le  s|MH-ial  cireumstaneoH 


S„„ed  y.  FnnnI  (,/),  i„   18,5!), 
'  dan 


was  an  actitm   by  a   f 


inne 


or  da.nages  for  late  delivery  of  a   threshing „....,  ,,„.,„ 

he  defendant  ha.l  eontraeted   ,o  deliyer  withi..   th.-e,.  weeks. 


maehine,  which 


I'he  defendant   knew   that 


thresh  the  eom  in  th.'  field  and  s<.nd  it  dii 


t  was  the  plaintiff 's  ei..s,oi.i  t. 


■eet  to  th»'  market. 


(«)  tMrhtr  V.  TunhHr,  2j  L.  J.  C.  P.  60 ;   17  t"  B  •'! 
A)   /V„f,„„„  V,  Mul.l!^,.,,^  27  F..  J.  C.  \\  m  ;  4  C.  \l  X   S   ;,..., 

V-0  Smfe,l  T.  F„>rd,  2M  L.  J.  Q.  B.  178  ;  1  E.  ft  E  6(12 
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Ah  it  was  not  (Irlivon-cl  in  tiiiu',  tlit-  |»liiintiff  trit'd  to  hir 
m)i(hin<>  mid,  Iwiii^  iinsucrfsstiil,  wsih  cnmiMlIrd  t<»  ciiitv 
forii  lionu'  und  stiK  tc  it,  .iiid  wliilc  n<'  stiickcd  it  wiis  (I;iiiiii{ 
by  mill,  iind  had  tn  Iw  kiln-dried  ntlt  r  (iirrsliiiig,  and  \v 
84dd  it  ill-ought  a  liss  |»ri«r  than  it  would  have  donr  had  it  h 
w>hl  nt  thf  time  it  woidd  have  Utcn  il  th«-  nnuhiiic  had  h 
puiutually  dclivi'ird.  Th»'  maiktt  piicr  alwt  had  gonr  down, 
wiw  hi'ld  that  thf  phiintitf  Mas  cutith'd  tosuhHtantial  dama 
in  i-osjiect  of  tho  fxiK'Hw  ttf  stj»(kingtln'  <oin,  th«'  dctt'iionil 
und  exi)enw'  of  drying,  but  not  of  the  fall  of  tht-  inaikct. 

linKlji  V.  Oiistlif  (/(),  ill  1804,  is  an  authority  to  show  t 
the  motiv«'s  whi<h  indu*od  tin-  jdaintiff  to  riitrr  iut«>  a  <■ 
tract  liavr  no  heaving  «tn  the  (luestion  of  daiiiages. 
defendant  delivered  certain  knapsack-straps  lat*-,  antl  ji 
into  Court  a  sum  suHicieiit  t<»  cover  any  exinnse  which 
plaintiff  had  la'cn  put  to  in  toniph'ting  the  (■••ntruct.  1 
goods  had  all  Ik'CU  paid  for  at  the  rate  of  -js.  9«/.  a  wt,  and 
the  puriM>»t'  of  enhancing  the  damages,  the  phiintiff  tendc 
evidence  to  show  that  Ihl.  out  of  the  'As.  Oil.  had  been  paid 
c<»nsideratitm  of  the  defendant's  promise  to  supply  the  go, 
within  the  short  tim«s  mentioned  in  the  coiitra«t.  The  » 
dence  was  held  by  Pollock,  V.  B.,  Ihamwell  and  Channell,  15 
to  have  been  proiK'rly  rej«'cted,  Martin,  B.,  diss«'nting. 

In  the  case  of  Horrifs  v.  Hntihiiisoii  (//),  in  LSdo, 
defendant  ccmtracted  to  deliver  T-')  tons  of  caustic  soda 
the  plaintiffs  for  shipment  from  Hull  for  tht-  Contimut, 
('(|ual  quantities,  in  June,  July,  and  August.  The  plaint 
had  made  a  contract  with  <»ne  Heitmann  tt>  supply  him 
St.  Petersburg  with  the  above  quantities  of  soda,  to 
shippt'd  to  him  at  the  above  times.  The  d(>fendaiit  delivci 
2G  t«ms  in  Sej>tember,  and  in  consequence  of  the  lateness 
the  s«'ason  the  nites  for  freight  and  insurance  to  St.  Pete 
burg  were  higher  than  at  the-  end  of  August,  It  v 
admitted  that  caustic  soda  was  not  kept  in  sto<k  so  as 
be  purchasulde  at  any  time  in  the  markj't  and  therefore  li 


(n)  Hrady  v.  ()a»tler,  3.1  L.  J.  Ex.  .300 ;  3  H.  &  C.  112. 

(/.)  Itornt*  T.  Untrhiiifm,  M  L.  J.  C.  P.  169;   IS  C.  1$.  N.  S.  4-I.V 
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uo   n.ark..t   va  «..     ll..it,n„„n   hml  n-sol.!    th.    .„h,  ,„   ,.„.. 
"nnhm-K..r     Th.-  ,.l..i„tiff.  ,.,.„•„,.,,,  ,„   .,,,„„  ' 

.  n.sc.d  frcg ht  ...Hi  ..ha.K,.s,  ,h.  1....  .,■  ,,,,,     ,^,^  ,.„  ,.^  J    . 
"'     IH-  un,l..I.v,..v.l  ,,o.iiou.  an.l  ,.  sum  ut'  LV../.,  ,.,,  i,    ' 
l-tly  oftla.  ,,..„«.  wl.i.h  U,.i,„......  ^,.,,  ,,,,  ,..,..  ,, . 

{.I»mt.ff«  hud  n.,.ai<l  JIei,„.ann,,  paid  l.y  a.^iunaun  to  H.  ' 
hurger  by  way  of  ..om,H.nsatio„  f.r  th.  uon-d.-liv., .  It 
was  h.hl  that  th.  phnntiffs  ....ul.l  n.-nvor  th..  in.;.'. Jd 
Mvght  and  .UHurau...,  and  also  th.  los.  on  th.ir  profits  on  Z 
»nd,.hvc.ml  ,K.,tion,  but  not  th.  lo9/.  Evlv,  V.  J  said  • 
••Uere,  the  vendor  had  uoti..  that  th.  v.nd..  was  buv  n. 

he  n«.k.t-for  the  pur,H>s..  of  resid.  to  a  sub-vende.  on 
h.      ontment.     If.   uK.d.   the  eontva.t,    thevefon,  ;ith 
kuuwledge  that  the  buy.,,  were  buying  for  th.  pur|  ,«>  of 
iulfiJhng  a  .ontraet  whi.h  th.y  had  made  with  a  nu  rehan 
abroad      If  th.  phdntiffs  could  have  d.Iiv.red  th.  eau  "^ 
J«.da,  whu.h  th.  defendant  failed  to  supply,  to  th.ir  vend   . 
llHtmunn,  then-  profit  thereon  woul.l  havJ  be<.n  o2/  o.  TJ 
•  Ihat  s,„„  the  defendant  has  paid  into  Court ;  and  we  m..;' 
a.sun.e    that    the    plaintiffs    are    entitled    i   reeover    ,^ 
.hunages  for  the  defendant  s  brea.h  the  loss  of  the  profit 
whuh  the  plaintiffs  would  have  .lerived  from  the  tmns- 
■; action   It    the  defendant    had    .lelivered   the  eausti.   soda 
pursuant   to  his  c-ontniet    .    .    .    Th.   plaintiffs   fui-thc-r 
•launed  .Uunagcvs  by  r.as<m  of  their  having   been  called 
up<>n  to  reunburse  Ileitmann,  their  vendee,  to  the  extent  of 
loJI.,  whu-h  Heitmann  ha.l  jnud  to  Heinburg..-,  a  niunu- 
factuivr  to  wh.m.  he  had  contrac-ted  to  .-ll  ThJ  soda    to 
|ou,.n^te  him  for  the  bm.ch  of  his  contract  with  hi, 
t  apjKnirs   to  me  that    that    claim    is   t.n.   remote.     The' 
<l^'t.'"dant   had   notic-e  at   the   time   of  entering  into  the 
-"tract  with  the  plaintiffs  that  they  had  contLted  w  t h 
•HU'  purcha.ser  on  the  Cmtinent.     For  the  d>„n.„..  l^Mn^ 


uo  not 


lat,  it  is  agwed  that  h« 


IS  ivsjM.nsible.     lUit  he  had 


I'-f'  of  the  8ubs«.quent  i-esah-  •  and 
•a^^u.ned  tluit  the  parties  contemplated  that'll. 


it  is  not  to  be 
was  to  be 
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lu'lit  r«'H|MiiiNili]«>  for  tlir  fiiiluii'  of  iiny  niiinlM'r  of  miIimiU'?' 
Tlu'h*'  «'oiil<l  Hot  iu  any  wum-  Im'  i-oiihidrrrd  iih  thr  (lin'ci 
natiii'i)!.  or  incosHjirv  toiiM'<|ucii<f  of  a  Itroarli  of  th 
contract  he  waH  ciitcriuj;  into."  W'illci*,  J.  hai<l  :  "  ilcr 
the  purchatHTH  entered  into  a  contniet  to  twll  to  Ileitnuinii 
tniHtiuK  to  the  iM'rfonnaiue  of  \m  coutnict  hy  the  (U'femhini 
to  enahh'  them  to  iiorforin  their>«.  The  defendant  hai 
notice  of  thi»  contmct  ;  and  I  He<'  no  injustice  in  hohlim 
him  to  1h>  liable  to  that  extent.  Ileitmann  chow  to  tak 
upon  himself  u  similar  risk,  and  to  contmct  for  the  *ie  ti 
the  soda  to  Hcinburger.  Kven  if  the  <lefendant  luui  otic 
of  this  second  contmct  at  the  time  he  sold  to  Ileitnainn, 
think  the  damages  arising  from  the  non-delivery  by  licit 
nuuni  to  Ueiuburger  were  t»M»  remote.  In  ordinary  caN-? 
where  the  artich'  is  one  which  vnn  be  iNtiight  in  the  nuirkil 
the  projM'r  measuii'  of  danuiges  for  breach  of  a  contnii 
to  deliver  is  the  «lifference  iM-tween  the  contract  jiiif 
and  the  market  price  on  tin*  day  «»f  the  bifach  .  . 
there  was  no  market  price  to  whi<h  ivsort  could  be  had  a 
a  test  of  damagt'.  We  must,  therefore,  awertain  what  wa 
the  value  of  the  article  contracte«l  for  at  the  tiuie  it  ou};li 
to  have  Ihtu  and  at  the  time  when  it  actually  was  delivered 
Now,  the  value  of  such  an  article  as  this  (U'jH'nds  u\nm  thi 
existence  of  facilities  for  its  transixirt  to  the  place  fi> 
which  it  is  <lestined.  If  the  caustic  wnhi  had  In-en  for 
warded  to  Hull  at  the  times  contmcted  for,  it  was  cajiiiltit 
of  lM>iug  sent  to  &t.  Petersburg.  When  it  was  deliv«rc<l 
it  was  also  capable  of  l)eing  sent  to  fSt.  Petereburg.  biii 
only  at  a  greater  cost  f(»r  freight  and  insurance  than  wojih 
have  been  incun-etl  if  it  had  Iwen  <lelivei"ed  iu  due  cotir** 
at  Hull.  It  necessarily  follows,  theivfore,  that  the  ml 
was  worth  less  when  it  was  deliven'd.  by  the  differciici 
between  the  cost  of  forwarding  it  at  that  time  to  St.  Tctcrs 
burg  and  what  the  cost  would  have  Iw'en  if  delivered  iii 
th*'  times  mentioned  iu  the  contniet.  The  pluintifis  iirf 
clearly  entitleil  to  recover  that  us  the  direct  and  natural 
consetpience  of  tlu'  defendant's  breach  of  contract." 
In  the  case  of  Cory  v.  The   Thames  Iroiurorks  ami  ^^fiiji- 
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'"'"•''" •'■"•    ''"^"'»''    '"'<•   ='    l">V'    v..sH,.|.    .all...|    ...   .I.ni.k 

'''"■"•" ""  ••'••'••  '"'".Is  „.  .•....«,..,».,.,,  ..f  „...  iH.v.....  ,„: 

^.h.my  .K'.-.;.-.l  f..  ..||  i,  ,..  ,1...  ,.l,i„riH-.,  ;.,hI  t.."  .|..|iv..r 
:'•'>'  t  ..■  iHl  oHi.nunrv  h.l|..wi..>:.  I...t  wrr..  ,„.i,|,|,.  ,.,  ,,.,  ,, 
....'I  July.  1 1...  v..s.s,.l  wu.  tl...  ti,«t  uf  tlH.  kiu,|  ..V..,-  Imilt 
...  tins  niuuf  y.  luul  tlu.  „«,.  to  wl.i.h  th.  ,.hu„,iff,H  i,.,..u,l..,l 
".  |...t  hM-  w««  c,„it,.  novvl.  TJu.  nioHt  oI.n  ...„s  „h..  ,..  wl.iH, 
•i";  '""la   Ik-  npp  ..-a  wan  i.h  a  hulk  for  s,o,i„^  .....,1s,  a„.|   tl..- 

I  U..^n  that  lu-  ,|..,n.k  was  ,..  Ik-  ..  um-.I.  If  sl...  l.a.l  !„..„ 
»"Hi.l..l  for  that  iM.rpos^..  ,h..  ph.intitfs  wo,.|,l  hav.  sutf.n..! 

'l^....aK.-  to  th..  ..xt,.«t  of  420/.     M„,  th..  ,,|,.i,„iff,  ^,„„.,,  ,.,.,. 

I...' i.  s,H..,a|  ,,„r,,o8o.  ami  had  i.ur(hi.«.d  ...a.hiiu.rv  ami  two 
ht.a.n-tUKs  to  use.  with  luT,  xvhi.-h  wnv  .on.i.an.tiv.'.lv  usrlrss 

in  . nus,..,,u.u.-..  of  th..  uuptnutual  .Idivery.     The  plaintiffs 

:.U.  lost  lurp..  profits  whith  tlu.y  w<.ul.l  havo  uu.(h.  hv  th.. 

-••/.,  thai,.,  planmffs  u.-r..  n..t,  a.-conlinK  to  //.„//.,  ,, 
\UrnM(l,),  .,mtK.,l  to  ,v,.ov..r  th..m,  th..  .L.teiuhmts' „„t 

l-.Kht  11...  <  ..t..n.lants  ..o„,..n,h.,l  that  th..  plaintiffs  w.-iv 
I-';"  -;t.tl..l  to  th..  420/.,  inasmuch  us  tlu.v  ha.l  m.v..r  .■ont..n.- 
I'l^.t.'<  using  th..  .h.rri.k  as  a  .-oal  stor..,  ami  coul.l  uot,  th.-r..- 
t'^r...  hav..  »„ff,.r...l  .huuag..  hy  iM-ing  nm.hl..  so  to  us..  h..r  • 
h"  that,  as  th..  .l..rnc.k  was  an  entirely  nov.-l  ..onstnu-tion,' 
-.)"«•  she  ..ouhl  Ik.  put  to  was  m,vel,  an.l  th..rc.fore  the  I.kss 
."•.th..r  aros..  aec-onling  to  the  usual  ...urn.  .,f  things,  nor  was 
Jltr    Th    r''""  "'"^V"'!''"*-'  -  th..  prohahl..  r..sult  of  a 

"'J  Mellor,   J  J.,  h..l.l    that    th..  ph.intitts  w..r..  ..ntitl...l  to 

-■;-  th..  420/      Hlaekhun.,  J.,  in  his  ju.lgn...nt,  ..id  that 

.KU..K-nt  M„ul.l  eon...  to  this,  that  th..  .lamag..s  couhl  n..v..r 

l|«-  Mnything   hut    wh.t    Loth   parti..s   ,...ntemplat...l ;    and 

I   wh,.n.  the  buyer  intend,.d  to  apply  th..  thing  to  a  punH,s.. 


['■)  ll<M,y  V.  Bax,u,luU,  •.».-}  L.  J.  K,.  ,79,.  9  j,^   .,^-,"-     '''  ""  ""• 
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"which  would  mako  tho  a.nnaRos  pivator,  and  di.l  not  int. 
"  to  api.lv  it  t..  tho  i.unH»^'  whi<h  th.«  s^.lhT  s«pp.wMl 
-intrn«lo(l  tnapplv  it,  the  rnu^'uvwmv  wouM  Ik.   to  srI 

-  ,l,.f.'n.lant  fm-  altopth.T.     That  woul.l  not  U-  jUHt,  and  1 

-  not  think  that  wan  at  all  nirant  to  iMMxpirsmnl  ni  I  hull.  > 
"  l'„ur,i,hle  (.»).  Hfiv  tlM«  arhitiiitor  has  found  that  what 
"dt'fi«ndant8  Hunn^ed  (wlnn  th.  y  wnv  aKnoing  to  fun 
••  th.'  <h'vri«-k)  Mas,  that  it  was  to  Ik-  iMuployi'd  ni  t'lr  n 
''  ohvious  nuunu-r  to  ran.  n.onry,  which  thr  arl.itrato,- ass.- 
"  at  420/.  durinj?  the  six  nionths'  delay  ;  and,  as  I  Im-Iu-v.' 
" natund  .onwHiui-n.-.'  of  not  .h'livi>rin}?  the  (U'n-ick  was 
••that  sum  was  lost,  I  think  the  i.laintiffs  sh.add  rcuv 

"  that  extent.  " 

lu  the  ease  of  /•>.«».<■  v.  (i<ii„l,t  (l>),  in  IS71,  the  facts  v 
thes*'.  A  Captain  lI(Kl.h'r,  wh«.se  ship  was  al.o,it  tn 
agmnl  with  the  plaintiff  to  buy  from  him  100  east's  cf  cli 
iKiROe  at  24.S.  a  d.«en.  The  phnntiff  then  purchased  fn. 
hn.ker  namcl  Ucstall,  and  ohtaim'd  fn.m  him  the  d.'lr 
waniuits  for  100  cases  of  chaujpapie  of  the  quality  he 
sold  to  H.Khh'r,  at  14s.  u  dozen,  then  lying  at  tlu'  defend: 
whai-f.  Th«'  defeiuhuits  n-fusinl  to  delivi-r  the  wm«'.  V 
of  that  (luulitv  couhl  not  Im-  procuivd  hi  the  market  in 
t..  supi.lv  il.Kider,  and  the  Court,  .-onsistiiiR  of  M.-llor,  I 
and  Hanneii,  JJ.,  hehl  that  the  phnntiff  was  ent.tl.-. 
re<M,ver  as  «huuap»«s  the  difTeivnci'  iM'twinm  14.s.  and  24v 
the  g.'nend  ruh'  that  a  plaintiff  is  .'UtithKl  to  tlw  differ 
1m tw«H'n  the  w.ntnut  price  and  the  value  of  the  jt.mk18  iit 
tinu'  f«.r  delivorA',  that  that  value  could  not  h.'iv  Im-  u. 
taimnl  in  the  ma'rket,  hut  that  a  hotni  nd'-  w»h'  l»»vnig  t 
place,  the  chumpagne  hml  ac.piin'd  an  actual  value  ..t 

IMT  dozen. 

In  tho<ase  of  ///W.-  v.  l.iUU{i'\  in  ISTo,  the  (h-teii. 
eontracteil  for  thi'  «de  to  the  plaintiff  of  2,000  grey  shut 
"d.'livery,  0<-toh«'r  20th,  certain."  The  defendants  hi 
get  the  shirtings  made  according  to  sanuph-,  and  on  the 

(n)  llmUfu  V.  Itiixrwiiilf,  nee  iiute  p.  MK 
",  LJey.  >n,u,Ut,  40  L.  J.  Q.  H.  1-M  :  T-  R.  «  U-  »■  If!*; 
(,)  //•m/f  T.  U.I.MI,  W  L.  J.  U.  H.  H.i;  I..  U.  1«  U.  H.  'i*>->. 
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..f  October  iufoniied  tlu'  plaintiff  that  tlu-y  ,mu1( 
;hf  ..nk-r  by  the  tinu.  ^iRHifiwl.     Tlu-  phiintitf 


to  i.urchaw  nthvr  shirtingH  like   tin 


I  Hot 

at  oiur  tried 


execute 


iuiia)le  to  ,lo  m,  b.,ught   shirtings  In^tter  in  (iu'al 

uciuly  the  san.e  m  th.«e  contracte<l  for,  as  he  was  .u..e,  a, 

'lightly  advanced  price,  ami  these  h.'  .lelivered  to  his  bnv 


lose  ordered,  and  In'ing 
luality,  bnt  as 
was  abh',  at  a 


sli  I  ;it  the  eontnict  price.     Tin 


137/.  lO.s'.  more  than  lu-  luul  contracted 


price  pjiid  by  the  plaintiff 


er 


was 


I    .  '*  •"1*11,  till  itvit 

;u«l  the  go,Kls  so  pnrchiLsed  were  fonnd  t.»  b'e  K7/    10s   m 
tlum  thos..  contnuted  for.     The  defendants  conten,le<l  that 


<»pjiy  the  defendants; 
better 


plaintitt'  was  only  entitled  t 


th« 


|lmni,  J.,  sjiid:    »*  Then 
(lescription  „f  shillings,   and   theref( 
•iu  such  a  case,    the  nu'asnre  of  .hnn 


o  recover  the  differences     Bhick- 
wais  no  market   for  this  particnlar 


the  thing  at  the  time  of  the  breach  of 
Miiist  be  the  pri<e  of  the  best  snbstitutc 


•re  no   market   price: 
iigcs  is  the  valu«'  of 


(•( 


ItlM'  Conrt    hehl    that    the  idaintiff 
137/.  IDs 

lli   n,r,jli,i,„  V.   Thr   /;/, 
iHir.ii    was    to    ivcover    da 


•Jttriict,  and  that 
procnrable."     An<l 


w 


as   entitled  to  recover 


(Llivcry.    The  <(.ntnict  was  f 


'"■'""•""   /'•'"'  r.».(/(),  in   187."),  tin- 
■  mages    from    th.'    seUer    for   late 


»r  "sOnO  tonsof  mils,  the  deli 


•■"iiimence  by  the  lOth  of  Januarv,  and  to  1 


phf  l')th  of  May 
'tlu'  time  for  del 


iverv  ab( 


In  the  event  of  the  mak 


very 
►e  comph'ted  by 


era  exceeding 


ve  stipulated,  th,  y  shall  i«iy,  by  way 
>n  iK-r  wci-k."   'J'he  defeildntits 


I'f  fin«',  the  sum  of  7.s.  («/.  |H'r  t 

l'liv.-.vd  the  iron  in  Afay,  June,  Jnly,  Angnst,  and  S^'plemw!- 
"xlthe  C.M.rt  held  that  the  tin.-  onght   to  be  ,alculate,l  fro„, 
""•  tunc  at  which  the  contract  ought  to  ha>e  In 
[i/..  till-  l.Jth  of  May. 

Ill   TAc    Elhiinin-    .i<tini-(irseUs,l, 


•n  comi»leted. 


'iii/t     v,    Anustrnitq  (/<), 


^7.3,  the  defendant  had  contracted  to  del.... 
litfls  and  axles,  for  shipment  fii.in  Hull :  the  lir 
■f  to  k.  deliveml  by  the   Lith  of  April,  aiul 
liv«iv,l.     The  plaintiffs,  lK.f,»iv  entering  int 


in 


iver  (iti«;  sets  of 

•at   100  8.'ts 

Were  not  s<» 

in«  iut<»  the  lonti-.ict. 


"  *'•>.    See  %\m  (l,ibert-l!m:j„U  v.  S,.,jt„(,  \i  ^  B,  J  I.  so. 
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luul  iiifoiiind  th«>  •Icftiidiiiit  thjit  the  whirls  Min*  ft.v  ih-l 
to  ji   Husfiiim  coniiMniy,  mulvr  iK'Hnlties.     The  phiintiffg 
iiiiahh'  to  priKUVP  other  wts  of  Mhi'ols,  and  {Kiid  the  Ku 
eoniiMtiiy  «nio  roulile  for  each  ihiyV  <h'lav  (.f  j'acli  w^t  of  wh 
aiiiountiug  to    100/.  13...     N.»  qufstii.n  waM  left   to  thi' 
but  the  Judge  directed  a  verdict  for  thiManuauit  to  Im-  eiii 
for  the  plaintiffs.     Hlackhuni,  J.,  delivering  the  judgme 
the  Court,  said  :    "  If  we   thought    that   this  amount    ( 
♦'onlylx'  c(»nie  at   l.y  laying  down  as  a  i.n.position  „f 
"that   the  plaintiffs  wei-e  entitled  to  recover  the  jMUii 
artually  paid   t«.  the   Russian   coniinuiv,  we  should   p 
"befw   w.'    allowed    the    v.-rdict    to   staml.    ...    If 
"Judge  had   told   the  juiT  expressly  that   th.-  p.naltie 
"such  could  not  he  recovei-ed,  Imt  that  the  plaintiffs    v 
"entitled  to  such   dan.ag.>  as  in  tin  ir  opinion  would  l.< 
"conii)ensation  for  the  loss  which  woidd  natundly  ariM-  f 
"  the  delay,  including  theni.i    the  probable  liability  of 
"plaintiffs  to  daniagi-s  by  rea^.n  of  the  breach  through 
"defendant's   default    of   that    contnict    t<.    which,    as   1 
"parties  knew,  the  def,.n<lant's  contract  with   the  pliii.ii 
"  was  subsidiary,  the  <lii..ction  would  not,  at  all  .-vents.  1, 
"iK'en  t<M>  unfavoundde  to  the  defendant." 

In  the  caw  of  the  lf;„lm„lir  l-:,„,i,„;rii,,,  Co,  v.  Mrlfoiiu  , 

in  1878,  the  plaintiffs,  who  cuntn-.cted   to  supply  a    " -' 

•'iwwder  pile  driver"  to   Justic.-.   sub-.-..ntracted   with" 

tu'fondants  to  naike  a  part  of  the  machine,  Idling  then.  th..t  i 

nuiehine  was  to  b«.  deliveml  to  Ju«tic..  by  tli.-  end  of  .\u^'.i 

and  it  was  agiwd  in  the  sub-.-onti-a.-t,  which  was  nia.lc  mIh 

the  end  of  July,  that  the  def..ndants  were  to  finish  that  |. 

"»M  s,H,n   as   i)oHsibh."(/,).     The  defendants  did  not   .1.  hv 

the  part  until  the  end  of  SeptcnilH-r.  when  Justice  rcfn. .1 

accept  the  machine,  and  as  it    was   unsideablc,  it  was  oi  i 

value  except  as  old  iron,  and  it  was  agived  that   the  d.f.i 

dants  should  taki.  it.     The  defendants"  only  excuse  l-r  tl 


(«)  H»'lr,,„li.-  A„^;«„.,..;  r,,  v    !/• /A*^r.  i  Q.  B.  I;.  «T». 
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>n 


M»y  w,.H  thnt  tia.y  l.ul  ,.ot  in  th.ir  ...nplnv  ;,  wnrknun.  ,■:.,„- 
IH-n-nt  to  do  th..  work.  Fiol.l.  .1.,  held  tlnif  il„.  ..h.intiffs 
weiv  n.tith.,l  tu  r..rov,.r  for  th,.  c.x,M.,„litnn.  thrv  hmi  u«- 
I.'S8ly  UHunvd,  an.l  tor  th.  Iohs  of  profit  ,,,,0,.  th.-ir  .untrmf 
with  Justi..,.,  ,„»l  thiM  ixulitumxt  was  attinn..!  l,v  IJrainwvll 
Brett,  and  Cottmi,  L.  JJ.  .  • 

Thr  rnnai.iinfr  .|..-stion  is,  Mh.-thrr.  wh.-n  o,,..  party  dor. 
nut  imya  dfl.t  owi„^.  tuauoth.-r,  thr  oth.-r.-an  r...ov,.r  intorosf 
....  th..  mon..y  so  drtainod,  or  danuiRes  for  its  d^t.-ntio,,  •  as 
wh.r,.  th..  lH,y..r  r..fus,.s  to  ,,•  y  for  poods  ^vhi.h  havo  Ikm-m 
.  .l.v..ro.l  to  h.,n.  Th..r..  w.-n-  n.any  .a.es  o„  this  s„hio.t  in 
[''<■  -"vly  part  of  th..  ...ntury,  not  always  in  hann.mv.  an.l  th.- 
1..W  IS  not  .,n.t.-  fr....  fron,  and.i^nity  at  th.-  pr..sc-nt  dat.- •   hut 

V""  ^^ '•''  '■"'•'  '■■'  """•  'IHit-  s.'tth.d  in  aconlan...  with   th.- 

•iKtuni  .if  Ahhott.  ('  ,'     ill  fh..  . ■•!«..  ..f  //;,  c 

'".  '^--     ;  '^  '"*  •"•"  ••^^"•••isl as  a  «on..ral  prin.ipl,.,  that 

••...ter..st   ,s  aUow..,!   hy  hnv  ..„Iy  upon  nu-r.-antih.  sc-uriti,  s 
••.'.•  ...  thos,.  ,.as..s  wh.n.  th-r..  has  l„.,.u  an  ..xpr..8s  pron.is.. 
•t..  pay  n.t..r..st.  or  wh-r.-  su.li  prouiia..  is  f.  h.-  inipli(>,l  from 
"th.'  usip>  of  tni.h  or  oth«.r  .irrunistanc.s." 

Although  it  is  h..r..  stafod  that  int.'ivst  is  m-ov.'nd. , 

■"'■nantd..  s..<.nriti..s,  it  is  prohahly  n...iv  ..xa.t  to  sav  that 
wh,.r..  ,«t..n.st  has  not  lK.,.n  .-xpn-ssly  ,ontn.,t..d  for  on  th.- 
"<•'■  '-f  th..  iustrun„.nt,  it  is  not  r...ov..r...l  as  su.-h,  hut  as 
•l;'".aff..s  for  th..  .h'ti-ntion  of  th.-  .h'ht.  to  whi.h,  on  n,..r.an- 
t.l."  sf...nr,ti..8,  th.-  phiintift  is  ff,.n..ndlv  ..ntitl...l  hv  th..  n«ap- 
•|t  tn,.lr,  hut  at  th..  discn-tion  of  th.-  jury  (/»).  Ami  if  \hv 
•l'».'...lant  nn.h-rt.H,k  to  «iv.-  his  a.-.-.-ptan.-..",  an.l  th.-n  r..f..s..,l 
t"  'I"  ^',  th..  plaintiff  is  .-ntith..!  as  if  th..  a.-.-..ptan.-..  had  l>...n 


"    ll*!l'l<>"i  V-  S<i,,,f„l,  2  15,  &  ('.  ,HM. 

'■    ''iiiiirriii,  V.  Siiiilli.  ill  iHl't    •»  M    v    1    'ii»-  .   *  u  ■     .    . 

fi,a,      ..  ..       """•'"  •«'•'.  -  "   -V  A,  .M».i :  /„  rf  lt,„.ir...  II,  INIH,  N  Tuuilt. 

'■".  -  .....rtK«K«  <1.hmI,  ««<  /»  ,r  li.J.,,..  1 1  . -h,  I .  ^!,  * 

""...  V.  .SmyiA,  8  M.  4  sv.  aw.  N     /  " ''.  I..   I,a.l,  »s . 


.  ^r-  « 
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Siction  .34  of  fh«'  Sale  of  (iimmIs  Act  {ti-ovidcs  that  "nothii 
"in  this  Aft  shall  affect  the  ripht  of  the  Imyeror  the  wiler 
"  itcttver  iiitenst  or  special  (hiniaj^es  in  any  cjiw  whei-e  liy  h« 
"  intci-cHt  or  »iM'<ial  «laniap«'9  may  1m'  i-ecovei-ahle.  or  to  reeov 
"  money  paid  whi'ic  the  <  ..nwideration  for  the  payment  of 
'•  has  failed." 

There  in  no  diffieidty  where  the  promise  to  pay  inteii'gt 
an  express  one,  as  in  Humsnn  v.  Mini  («),  in  1824,  whei 
the  defendant  had  jewj-Uery  K«-nt  to  him,  on  the  iHMU'i-standin 
that  if  he  did  not  retnni  it  within  twelve  months  he  shoul 
pay  a  certain  [Mice  for  it,  with  interest.  The  jury  jpiv 
intetvst,  an<l  the  Court  refused  to  disturb  the  verdict. 

An  af^Tcement  to  pay  interest   may  he  implied  from  tli 
coui-se  of  dealing  between  tAVo  parties. 

In  /,V  Mnnfiiisn/  Ai„jl,-s,',j  (h),  in  1!)01.  it  was  proved  th:i 
a  tradesman  had,  in  his  yearly  ac<<mnts,  charged  his  <usfojnr 
with  inteivst  on  amounts  due  for  three  years  and  longci 
This  .harge  had  n«>ver  Im-cu  objected  to,  and  the  cust..ni. 
liad  from  time  to  time  made  payments  on  account.  11(1.1 
that  there  was  evidence  of  an  agreement  to  pay  int«'nst  ..i 
the  terms  on  which  it  was  actually  chargcjl  to  him. 

fn  th.-  rases  of  .lohusoii  v.  Iihii,il{c),  in  1700,  and  /'////,,, 
V.  fh,irl;i„sn„{,lu  in  ITIMI,  tile  Court  probably  c..nsid,iv.i 
there  was  an  implied  contract  to  pay  interest. 

The  general  ride  is  that  the  piaintitf  is  not  entitled  i.i 
niterest  ;  ;.nd  from  the  following  cas<'s  it  will  be  seen  llmi 
there  is  no  implied  promiw  to  pay  interest  where  there  li.is 
been  a  sale  of  goods,  money  lent,  or  a  balaiue  of  an  accoiini 
sfnuk,  nor  d<Hs  it  make  any  difference  that  the  di-bt  wai^  ;i 
sum  certain  payable  on  a  given  day  (,),  or  that  the  sale  \m.s 
nn  credit,  or  that  the  plaintiff  luul  demanded  tlu-  money. 


(fi)  lliirrttim  V.  AUrii.  4  Hing.  4. 

(/')   llf  .Uniiiuis  ,</  AH<ilneii  (IJMH  ,  X  Cli.  .HK. 

(<)  •liiiiHixi,  \.  Itliiiiil,  •>  MuiT.  l(W(i. 

{./)   /"inifr  V.  llnlihiiiM,,.,  .\   \'..s.    I.'C!  ;   M„„„l/„i,l  ^     ||,//,, 
.l»»«^/  V.  Hril/eri>,  .J  IJing.  .'MX I. 

,r\   frr  Holroyil,  J,,  ill  //(./</((-»  v.  ."wKiyf),/.  a  U   &  C    '.\:,>     i:.l  ,     11',.../   I    1) 
7  K.  &  I.  Ap.  J7. 
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Thus  in  Clialic  v.  Duke  of  Yori{„),  in  ISOO,  the  plaintiff, 
in  the  course  of  dealings  with  the  defendant,  had  (supplied 
him  with  wine.  In  1 800  the  account  showed  a  balance  in 
favour  of  the  plaintiff,  on  which  he  claimed  interest,  hut 
Lord  Ellenborough,  ('.,!.,  refused  it. 

In  HuviUmd  v.  Hoimhauk  {h),  in  1807,  Lord  Kll<.nl)..r..ugh 
iiRjiin  refused  to  allow  interest  on  certain  sums  of  money 
iK'longing  to  the  plaintiff  in  the  defendant's  hands,  which  the 
plaintiff  had  demanded  two  years  before  the  action. 

In  iionJon  v.  .S«vjh  (,),  ni  1810,  the  contract  was  f(.r  the 
Side  of  150  t(ms  of  copper  at  84/.  a  ton,  "payi..  V  at  fix 
nicmths;"  the  question  was  whether  intercut  -ould  be 
n'covered  from  the  expiration  of  ^he  six  ni(»ntl.  It  was 
iirgued  for  the  plaintiff  that  the  fixing  c.f  a  particul.ir  day  for 
the  payment  for  the  gcKids  showed  an  intention  to  pi.y  interest 
from  that  date.  Hut  the  Court,  on<'  of  whom  was  Lord 
Ellenborough,  C.  J.,  refused  to  allow  it. 

The  credit  is  for  the  benefit  of  the  buyer  ;  it  is  an  agree- 
mcnt  between  the  parties  that  until  the  expiration  of  the 
•Tcdit,  the  buyer  shall  not  be  sued  for  the  money.  It  is  not 
a  promise  by  implication  to  pay  interest  from  the  expiration 
of  the  credit. 

The  case  of  Calton  v.  Bniffr,  (d),  in  1812,  has  been  often 
•  itod  as  an  authority.  At  the  trial  it  appeared  that  there 
was  a  running  account  between  the  plaintiff  and  defendant, 
and  that  the  plaintiff  had  from  time  to  time  supplied  the 
ilef«'ndant  with  g(KMls,  and  lent  him  sums  of  mtmey.  The 
(Ipfendant  had  paid  for  the  gttods  and  repaid  the  sums  lent, 
but  refused  to  pay  the  inten'st,  for  which  this  action  was 
brought.  Lord  Ellenborough,  V.  J.,  (irose  and  Bayley,  JJ., 
held  it  could  n(tt  be  recovered.  It  was  contended  on  the 
plaintiff  8  liehalf  that  inien^st  should  1h'  paid,  because  the 
l*'ii<l.'r  woidd  otherwise  lo.se  the  benefit  wliich  he  might  have 


('■  ilmt.f  V.  Ihd,  ../  York,  (i  F>j).  I,",. 
I    //«/.. //urn/ V.  Hnnrrhiii,;,-,  1  »  aifJli.  .V) ;    lirniitU*  \  .  h'l.llri,  \\\    ISlO,  2  I'lmili. 


•••;,;,-.-„,  V.  S'xm,  2   i'nm^.  -ii^.    \2  Kast,  4iM, 
')  'nllnn  v   Hmg;j,  1  i  Bai>t,  22;*. 


F  V 


578 


INTEREST. 


[Pr. 


J1I 


derived  from  the  use  of  his  capital,  and  that  the  lender  ouj 
in  equity  to  he  put  in  the  same  situation  as  if  he  had  appl 
his  principal  to  his  own  use.     Grose,  J.,  said :  "  It  is 
'*  lender's  own  fault  if  he  do  not  contract  for  interest  when 
"advance**  the  money  "  (n). 

In  the  year  188.S  an  Act,  3  &  4  Will.  4,  c.  42,  was  pass 
enacting  by  s.  28,  "  that  up<»n  all  debts  or  sums  certain,  p 
"  able  at  a  certain  time  or  otherwise,  the  jurj'  on  the  trial 
"  any  iissue,  or  on  any  impiisition  of  damages,  may,  if  tl 
"  shall  think  tit,  allow  interest  to  the  creditor,  at  a  rate 
"  excwding  the  current  rate  of  interest,  horn  the  time  wl 
"  8U<"h  debts  or  sums  certain  wew  payable,  if  such  debts 
"  sums  iH'  payable  by  virtu'  of  some  written  instniment  i 
"  certain  time,  or  if  pay:  hie  otherwise,  then  from  the  t 
'  when  demand  of  jwyn  nt  shall  have  been  made  in  writ 
"so  as  such  demand  ill  give  notice  to  the  debtor  t 
"  interest  will  be  claimei.  rom  the  date  of  such  demand,  u 
"  the  term  of  paymen  I  rovided  that  interest  shall  be  p 
"  able  in  all  cases  in  whi*  it  is  now  payable  by  law  " — 
a  Judge  has,  of  course,  th     ame  power. 

There  appear  tc  be  very  tew  n*ported  cases  on  this  sect 
In  Touhr  v.  Holt  (h),  in   lh64,   the  defendant  wrote  to 
plaintiff,   "  Could  you  do  me  the  favour  to  lend  me 
"  until  M(»nday."  The  plaintiff  never  gave  any  notice  tha 
should  claim  interest ;  and  the  Court  held  that  this  was 
a  debt  "  payable  by  virtue  of  some  written  instrument  i 
"  certain  time."    It  seems  clear  that  such  a  request,  altho 
it  forms  part  of  the  contract  for  the  loan,  when  read  by  it 
apart  from  what  t(H»k  place  afterwards,  does  not  make 
debt    payable  at  a  certain  time.       The  offer,  for  anytl 
appearing  <«n  the  face  of  it,  might  or  might  not  have  I 
accepted  with  a   motlitication  as  to  time :  as  Bramwell, 
put  it,  it  "  Witt*  not  a  writtHi    iustrument  which  sets  fort! 
"  obligatinti  to  pay  nt  a  certain  time.' 

(a)  Hifffiif.^  V  SHTf^t,  ill  1828,  2  U.  &  t  .  »48:  >haw  v.  l'i<Um,  in  I" 
B.  &  t'.  723;  l'<i<ir  ?.  Nfu-uMi,,  in  182».  »  B.  *  ('.  a7»  F<,*Ur  v.  W'tttmi,  in 
n  Bing.  70:?:  Frr^Wfft.v  V  ^iri^d^r  W.  IHS*.  '.'  Srnti.  H^;  Hht^ht  V.  Hh"l 
1M«0,  29  I-.  .1    (Tl.  4W. 

[h)  Tnylnr  v,  //««  *♦  L.  J.  fc«.  1  ;  3  H.  4  V  4M,  n. 
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('rol,y.  liossin),  in    I87r,,  was  «„  „,,i„„  f„      ,,^^  ^,, 
;.nd   .h  .ven.l       The    plaintiff    had    .,,,UM   .Ti  tl 
rn^weutha  Mme  Co.,  ..„d   had  written   to    he  d..fe    h.n      h' 

;^.^.y^;Mn„.stnow,iveyounotieethatif!;:t;: 
with  th  H  mu,e  I.  not  .-ttle.!  on  or  In-tore  the  U  day  of 
^ovemlH..  next,  I  nhall  in^tmet  my  solieitor  to  take  the 
necessary  pn^enlings  to  recover  the  money  this  ,  Imv 
owes  me  ;  "and  this  was  hehl  by  Lonl  Co  Jdge.  C.  ^Z 
Orove  J.,  o  ,H.  a  sufficient  demaml,  and  notic."^!  ^  i„  ^^ 
would  1k'  clanne<l  (/,).  "UHrest 

^Wlied   fu„.itun.   ...Mhe  del^ndii;  Cr^ 

..ne  third  .„  ..ash  a,Hl  billn  „,  .^  and  twelve  months  for  Z 
■;  I'Hiance.      Tho  defendant  faih-d  ,.,  p„v  „,..  who!,  of  th.  thi  d 

".-ho„,Hm.o-,  but  paid   the  unpaid  part  later  o„, 
th.  nnestion  was  whether  the  plaintiff  was  entitled  to  inte  J 
on   he  unpaid  part      The  Judges  diffeml  as  to  the  me«n7ng 
of  the   wonls  of  th..  section   *'  payable    by  virtue  of   .Z 
jntten  mstmment  at  a  crtain  time."    Mellor  and  Lush,  JJ 
being  of  .,p,n,.,h„,  the  section  d.-s  not  nxjuire  tha     iC 
"Hual  day  should  W  «s<.ert«ined  u,K,n  the  face  of  th.-  instru 
..nt  but  that  it  was  suffieient  if  the  basis  of  the   all  "n 
1..V  which  it  could  be  made  certain  was  to  be  foun.l    n  the 
.nstnunent      Blaekbum,  J.,  tcx,k  a  different  view  In.   s^H 
whatever  the    aw  is,  in  fairness  '« wherever  the.^  i.  „  Tbt 
"t  all  ,t  should  bear  interest,  unless  there  is  some  strong 
"  reasim  to  the  contrary  "  (,l),  *^ 


(n)  (Ifalct  V.  Rim,  44  L.  J.  C.  P.  315. 

(J)  .Sew  aI«o  //,//  V.  .S«mM  HtnfMirt  It,,  ('„    in  1S74   n  r     t    „u    , 

•'.lemand.-  and  a  "debt  „r  .un,  .eL  „  JSe  •' J^.  '  ^   n"''  J'  " 

k)  lhi,.,',„„lif  V.  Ilri<ih1,m  rf„h  r„    4J  r  .1   (J    It   .,,,.     ,     ,,    . 
■H.  .!u.l^m..nt    debt-,     ffco    uU,  A„w,„„  r/.,,,/,,;/;  V;,;. '''';,'':     "^ '"**''"' 
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Damages  where  Uile  fails.    A  purchaser  f ro.u  one  who 

an  no  title  was  held  in  Ontario  to  Im,  entitled  to  recover  as 

.lumaKes  the  value  of  the  chattel,  and  not  n.erelv  the  «,n.,u„t 

<  O.  A.  R.  321.  Osier,  J.  A.,  said  :  "Ah  t..  the  MarWillie 

•  Compan>%  they  undoubtedly  «old  as  owners,  and  ZZ\ 

•  -e^ssfnlly   deny   their   liability    to    indemnitV  Z?r 
vendee,  ttcholz  v.  Bannister  (1864).  17  C.  B.  N.s   70S 

••  but  they  contend  that  recovery  as  against  then,  nnist  \y^ 
hunted  to  the  amount  of  the  purchase  monev  pai.l  bv 
l^abatt^  There  is  no  case  in  the  En^linh  courts  or  our 
own  which  expressly  decides  that  unliquidated  damages 
may  be  recovered  on  the  breach  of  an  implied  warranty 
of  title.  In  all  the  reported  decisions  on  the  subi«.t.  the 
recovery  has  been  confined  to  the  price  paid,  but  in  all 
these  cases  the  claim  was  simply  one  to  recover  hac-k 

•  money  paid  as  upon  a  failure  of  consideration,  EirhoU  v 

T  ^,*^-,"/3^^-\""'^  '"  ^'arlier  editions  published  in  the 
a..thor's  l.fet.nie,  it  is  said:  '  Eichoh  v.  liannister  was  on 

•  •  the  money  counts  and  therefore,  strictly  speaking,  onlv 

<lec.des  that  the  price  may  be  recovered  back  from  the 

••;  u^-er  on  the  failure  of  title  to  the  thin^  sold;  but  as 

theraUo  dendendx  was  that  there  was  a  warrantv  im- 

•  i;'''^;^  a«  part  of  the  contract,  there  seems  no  reason  to 
'  oub  that  the  vendor  would  also  be  liabl-.  for  unlimii- 
.lated  damages  for  breach  of  warrantv.'    Tn  the  fourth 

yi'T.to^'^^"  '^^«'"^^''«'  ^^'•k  on  'The  Bills  of  Sale 
.\rt.  1893,    ,t  is  pointed  out  that  this  su^cstion  has 
p.n  adopted  in  that  Act.    In  the  most  rtvenf  e.lition  o 
iHvne  on  Damages  (1899),  the  subject  is  not  noticed 
"  America  there  is  much  diversity  of  opinion,  both  in 
tlH'  text  writers  and  decisions.    In  SedKewick  on  ')am 
••n...s.  8th  Ed.  (1891),  Vol.  2,  p.  492.  thc.eneral  rul  "s 
S...1  to  be  that  '  the  measure  of  damages  for  breach  of 

I  caM  u  to  liability  in  which  qiwrtione  m  to  qouitam  an>  also  r«wd. 
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warranty  of  title  to  a  t-hattel  is  the  value  of  the  chai 
at  the  time  of  the  purchase,  with  interest  an<l  the  ne< 
sar>'  costs  of  defending  a  suit  brought  against  a  ven 
to  test  the  title,  with  interest  from  the  time  of  paynu 
But  the  vendee  may  disaffirm  the  contract  and  reco 
'  the  consideration  jmid,  though  that  is  greater  than 
'  value  of  thx'  pioperty.' 

'•  It  is  remark»»'.)le  that  the  editors  do  not  discuss  or  e 
refer  to  Kichnh  v.  Bnnuister,  one  of  the  two  leading  K 
lish  cases  on  the  (piestion  of  an  implied  warranty  of  ti 
and  cite  only  Mntieif  v.  AUrHhoiouf/li  (1H+1>).  -l  Kx.  I 
for  the  English  law  on  the  subject. 
*'  In  Sutherland  on  Damages  (1H8J),  Vol.  '2,  |)p.  418.  ■ 
it  \s  said :  '  The  value  of  the  property  at  the  time 
'  vendtH?  is  dispossesse*!  has  been  held  to  l)e  the  moan 

*  of  damages,    (lenerally,  however,  the  measure  has  li 

*  stated  to  lie  the  purchase  money  and  interest,  t 
adopting  the  same  rub'  that  is  applied  generally  in  ( 
mating  the  damages  for  breach  of  covenants  for  1 
to  real  estate.     .    .     .    Where  the  vendee  is  dis| 

'  sessed  by  suit,  and  has,  in  good  faith,  incurred  expci 
in  defending  it,  he  is  entitled  to  recover  those  also  f 
"  '  the  vendor  as  an  additional  item  of  damages.' 

"  It  appears  to  me  that  the  law  is  accurately  statet 
"  the  passage  <|Uoted  from  Mr.  Benjamin's  learned  w 
"  and  that  the  vendee,  going  \\\wn  a  breach  of  the  im|i 
"  warranty,  is  entitled  to  recover  the  value  of  the  thin) 
"  has  lost  in  consequence  of  the  failure  of  the  vendor's  t 
•'  Can  less  be  sup|)osed  to  have  been  in  the  contempia 
'*  of  the  [)arties  when  the  sale  was  made!  Why  shon 
"  loss  by  failure  of  title  be  less  fully  compensated  tlu 
"  loss  by  breach  of  warranty  of  (jualityf  The  case 
"  pears  to  fall  fairly  within  the  general  rule  of  the  com 
"  law.  as  stated  by  Parke,  B.,  in  Robinson  v.  Hm 
"  (1848),  1  Ex.  at  p.  855,  that  *  where  a  party  sustaii 
*'  •  loss  by  reason  of  a  breach  of  contract,  he  is,  so  fa 
"  '  money  can  do  it,  to  be  placed  in  the  same  situation. 
"  '  respect  to  damages,  as  if  the  contract  had  been 
"  '  formed.'  " 

Conditional  sale.   Evidence  maif  he  given  of  »««-( r/»i 
ance  with  warranty  to  reduce  damages.    In  Cull  v.  Boh 
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>  O.  R.  501,  an  aKreemenl  wan  made  for  ti.e  sale  of  lua- 
.•lunery.  a  note  iH-in^  taken  for  ti.e  prioe,  or.  ratl.er.  an 
cement  called  a  note,  by  which  it  was  .stipulate*!  that 
.the  note  was  not  j.aid.  or  if  the  pur..ha..er  shouM  dispo.se 
of  h,.s  and  or  personal  property,  et.-..  the  vench,r  might 
rofake  the  property  an.l  .sell  the  .same.  po.ssession  to  be  kept 
in  the  meantmie  by  the  r.urehaser.  The  .lefen.h.nt  set  up 
tl..'  defective  character  of  the  machinerv  as  a  breach  of 
warranty  but  was  not  allowed,  at  the  trial  bv  the  Countv 
<  »«irt  Judge,  to  Kive  evi<h.nce  of  it.  It  was  sought  in  tlie 
amument  to  distinguish  In^tween  thi.s  case  of  a  .H,ndition«l 

"  '  "  p  '^l  'T,1  '■'""''■''  "•  '^'''"'  ^•''•'•''  --^  «  straight 
«aU.     Per  Boy.l,  Cham.ellor,  TonUin.on  v.  Morris,  1"  OR 

.11.  '•  iH  not  oppo.se<l,  but  rather  favorable  to  the  view  that 

•  in  ca.se  of  a  conditional  sale  of  a  machine,  if  the  prit^.  is 

•  sue.l  for,  the  defemlant  may  show  that  the  machine  was 

•  not  as  warranted,  and  so  reduce  the  claim  bv  the  differ- 

•  .'nee  between  the  value  of  the  nmchine  a.s  warranted  and 
■  Its  actual  Nidue  in  fact.". 

Compare  CopelanH  v.  Hamilton,  9  Manitoba  14'{ 
namagrs  gornued  In,  mark.t  prin:  Where  the  (k^fen- 
■  ant  failed  to  deliver  according  to  contract,  the  plaintiff's 
•lanuigcs  were  held  to  be  the  difference  between  the  contract 
price  and  the  market  price.  Defendants  souglit  to  reduce 
tins  amount  by  saying  that  the  plaintiff  had  contracte<l  to 
-II  the  goods  at  a  lower  price,  so  that  he  had  not  in  realitv 
los   as  much  as  he  was  claiming.  -  But,"  .said  Osier,  j' 

•  th.s  .s  not  the  way  to  look  at  it.    The  defendant  has  noth- 
."ir  to  do  UMth  the  profit  the  plaintiff  might  have  made 

.  ssunung  that  the  plaintiff  .sold  this  ciiee.se,  he  was  not 
a..;  to  deliver  it,  for  he  had  not  got  it  from  the  defendant. 
1  I.C  sub-sale  went  off  for  tlmt  reason,  the  plaintiff  was 
""t  hereby  disentitled  from  going  into  the  market  and 
pun'hasing  the  same  quantity  at  the  market  price  which 
•was  ten  cents  per  i>ound.  but  it  is  perhaps  not  a.siuming 
too  much  to  infer  that  he  filled  the  sub-contract  bv  the 
'lehvery  of  other  cheese  which  he  would  have  had  to  pur- 
•Lase  in  the  market  at  the  increased  price,  or  to  supplv 
from  h.s  own  stock,  which  was  then  worth  to  him  ten  cent's 
I'fr  pound  In  either  case  he  would  sustain  a  loss  of  four 
^'cnts.  There  seems  no  reason,  therefore,  to  reduce  the 
•lan.aires."  BaHanhnie  v.  Watson,  30  U.  C.  C.  P.  529 
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Notice  of  purpose  for  which  goods  required.  Dama 
such  case.  In  Watrous  v.  Bates  et  al.,  5  U.  C.  C.  I 
defendants  agreed  to  furnish  plaintiff  with  railway  1 
enable  them  to  carry  out  a  contract  for  the  supply  c 
to  Sykes  &  Co.  The  trial  judge  directed  the  jury  th 
measure  of  plaintiff's  damages  was  the  difference  be 
what  he  was  to  pay  defendant  for  the  ties  and  the  pr 
was  to  receive  from  Sykes  &  Co.  Although  the  profits 
made  on  the  article  contracted  for  are  in  general  too  r 
to  be  considered  as  damages  for  a  breach  of  contrac 
principle  is  subject  to  be  controlled  by  the  circumstan 
the  particular  case.  The  words  of  Baron  Alderson  in 
ley  V.  Baxendale,  were  quoted:  "  That  if  the  special  ci 
'  *  stances  under  which  the  contract  was  actually  madt 
"  communicated  by  the  plaintiffs  to  the  defendants 
"  thus  known  to  both  parties,  the  damages  resulting 
"  the  breach  of  such  contract  which  they  would  reasc 
"  contemplate  would  be  the  amount  of  the  injury 
"  would  ordinarily  follow  from  the  breach  of  the  cor 
**  under  these  special  circumstances  so  known  and 
"  municated." 

An  attempt  was  made  to  apply  this  principle  in  F 
V.  Hallinan,  13  U.  C.  R.  440,  the  purpose  for  which  con 
was  bought  being  the  burning  of  bricks,  and  the  defe 
having  failed  to  supply  wood  according  to  his  cor 
Plaintiff  claimed  that  he  was  entitled  to  recover  dai 
occasioned  by  the  fall  in  the  price  of  bricks  while  h 
waiting  for  the  wood.  It  does  not  appear  that  the  pii 
for  which  the  wood  was  bought  was  communicated,  b 
judgment  does  not  seem  to  proceed  upon  this  groun 
reads  as  if  the  damages  would  have  been  considered  r 
under  any  circumstances. 

"  The  plaintiff's  case  shows  nothing  more  than  tl 
"  dealt  with  the  bricks  which  he  intended  to  mak 
"  burn,  in  the  same  manner  ihat  a  merchant  would  dt 
"  goods  which  he  was  importing,  viz.,  that  he  toe 
"  chances  and  incurred  the  risk  of  a  rising  or  f 
"  market.  In  such  a  case  the  mere  ordinary  chances  ( 
* '  market  cannot  be  supposed  to  have  entered  into  the 
"  of  the  parties  when  the  bargain  was  made  for  tl 
"  livery  of  the  wood.    If  the  fluctuations  of  the  mark( 
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'•  to  form  an  ingredient  in  estimating  damages  in  such  a 

•  case  as  the  present,  then  the  contract  must  be  specially 
••  with  reference  to  that.    The  contract  here  is  not  made 

•  for  bricks,  in  which  ease  the  rise  and  fall  might  have 
••  had  some  bearing  on  the  question,  but  the  contract  is  for 

•  wood  to  burn  the  bricks,  and  therefore  the  immediate 

•  .laniage  is  that  which  is  connected  with  the  price  of  wood 

•  at  that  time." 

Contract  price  of  goods  fififZ-two  dollars,  damages  three 
h,„dred  and  ninety-seven  dollars.  Held  not  excessive  for 
''!'l>>f;iosupph/  then,.  The  contract  in  Lalor  v.  Burroivs,  18 
L .(  .t  .K  uJl.  was  to  furnish  one  hundred  and  eighty  sets  of 
locks  of  malleablized  iron.  Damages  were  claimed  in  a  lump 
s,„n  of  between  $700  and  $800,  and  the  jury  awarded 
$of)/.oO,  without  specifying  the  items  allowed.  The  court 
lield  that  there  might  be  damages  amounting  to  this  sum 
an.]  dLscussed  the  law  as  to  the  various  items  that  might  be 
(•laimed  for,  saying,  among  other  things:  "  If  the  plaintiif 

•  he  entitled  to  procure  other  goods  by  reason  of  the  defen- 
"dant's  failure  of  contract,  it  makes  no  difference  to  him 

■  iiow  little  he  paid,  or  was  to  pay  the  defendant  for  them 

■  or  how  much  he  had  to  pay  to  procure  or  replace  them! 

•  J  he  damages  the  defendant  may  be  liable  to  pav  may  be 

•  enormously  beyond  any  profit  or  price  he  was  ever  to 

•  J-^^^'ve  for  his  work,  as  in  W.son  v.  The  Newport  Co . 
1^.  K.  1  Ex.  177,  and  as  often  happens  when  a  lawyer,  who 

"  was  to  get  a  few  dollars  for  searching  a  title,  has  to  pay 

•  the  whole  value  of  the  property  by  reason  of  some  defect 

•  which  he  should  have  guarded  against;  or,  when  a  sur- 
•;  seen  who  is  to  get  a  few  dollars  for  his  services,  is  called 

■  upon  to  pay  for  the  loss  of  a  limb,  or  some  other  misfor- 

•  tune  which  his  paHent  has  suffered  from  his  alleged 
"neglect,  far  beyond  the  trifling  sum  which  was  to  have 
"  oeen  his  compensation." 

Damages  for  goods  not  delivered  according  to  contract 
In  Colton  v.  Good,  11  IT.  C.  Q.  B.  155,  the  plaintiff  claimed 
a^  damages  for  the  delivery  of  mill  stones  not  according  to 
the  contract,  the  cost  of  endeavoring  to  repair  the  stones 
anr  expenses  of  dressing  them  and  the  damage  done  to  his 
I  mil  machinery  by  the  broken  stones.  It  was  held  that  he 
'onld  recover  the  cost  of  dressing  the  useless  stones  on  the 
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same  principle  as  expenses  incurred  with  respect  to  ai 
bought  in  the  confidence  that  they  would  prove  such  i 
vendor  was  bound  to  furnish.  The  cost  of  repairin 
damage  to  the  machinery  was  also  allowed,  the  jury 
satisfied  that  the  breaking  of  the  stones  was  not  sui 
accident  as  could  not  be  fairly  charged  against  the  r 
facturer,  but  was  occasioned  by  their  not  being  secur 
a  sound  and  strong  iron  band  as  usual.  The  exi>en 
attempting  to  repair  the  broken  stones  was  not  all 
The  plaintiff  had  done  this  on  his  own  responsibilit 
could  have  rejected  the  stones  and  recovered  back  wli 
had  paid  for  them.  He  could  not  be  allowed  to  recover 
the  amount  paid  for  the  stones  and  also  the  cost  of  att' 
ing  to  repair  them. 

Note  the  difference  between  recovering  the  cost  of  ( 
ing  the  stones  under  the  assumption  that  they  were 
as  the  plaintiff  was  bound  to  accept,  and  the  cost  ( 
tempting  to  repair  them  after  it  was  clear  that  the  pla 
would  be  justified  in  refusing  acceptance. 

Recovery  of  deposit  where  vendor  wrongfully  sold  g 
The  plaintiff  purchased  cattle  to  be  kept  by  the  defei 
until  fit  for  the  English  market  and  paid  a  deposit  o 
hundred  dollars.  Defendant  considered  that  he  wa 
bound  to  keep  them  beyond  August  20th,  and  insisted 
plaintiff  tp':ing  them  off  his  hands,  notifying  him  that 
did  not  do  so  they  would  be  re-sold.  Plaintiff  refusi 
take  them  until  the  proper  time,  the  defendant  did  sell 
and  claimed  to  retain  the  deposit.  It  was  held  tha 
plaintiff  could  waive  the  breach  of  the  contract  and  sue 
ply  for  the  recovery  of  the  money  paid.  Murray  v.  Hni 
son,  14  O.  A.  R.  489. 

Purchaser  must  accept  delivery  in  reasonable  time, 
ages  for  refusal.  Where  a  specified  quantity  of  ha\ 
sold  to  be  delivered  at  a  specified  place,  at  such  times  a 
such  quantities  as  the  purchaser  might  order,  it  was 
that  the  purchaser  must  accept  the  hay  tendered  wit 
reasonable  time,  and  that  the  measure  of  damages  wfi 
difference  between  the  contract  price  and  the  market 
or  value  on  the  day  fixed  for  delivery,  or  in  the  pi 
case,  the  day  when  the  hay  was  tendered  to  the  defei 
and  he  should  have  taken  delivery,  that  being  the  time 
the  contract  was  broken.    The  plaintiff  was  not  boa 
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re-sell  the  hay,  thouj?li  he  nii^rht,  if  he  thought  proper,  have 
(lone  so  and  charged  the  vendee  with  the  difference  between 
the  contract  price  and  the  price  realized  at  the  sale.  But  it 
would  be  requisite,  in  such  a  case,  to  show  that  the  hav  was 
sold  for  a  fair  price  and  within  a  reasonable  time  after  *he 
l)reach  of  the  contract.  The  plaintiff  was  also  allowed  for 
extra  expenses  which  he  had  incurred  owing  to  the  refusal 
of  the  defendant  to  fulfil  his  contract,  such  as  labour,  cart- 
age, storage,  weighing  and  selling  the  hav.  Chanmau  v 
Larin,  4  S.C.R.  .'{49. 

Damages  for  refusal  to  accept  where  the  contract  nas  to 
deliver  irood  in  instalments  and  after  one  instalment  had 
(Ken  delivered.    The  plaintiff  in  Moore  v.  Logan,  5  U.C.C.P 
294,  received  as  damages  the  difference  between  the  con 
tract  price  and  the  selling  price  "at  the  time  the  contract 
nas  broken  or  to  be  performed."    These  periods  are  not 
necessarily  the  same,  but  the  case  does  not  discriminate  and 
is  of  no  value  on  the  question  which  is  discussed,  which  is 
the  proper  time  at  which  to  take  the  selling  price,  whether 
it  is  the  time  when  the  instalments  were  to  be  delivered,  or 
the  time  when  the  defendant  refused  to  accept  further  instal- 
ments and  thus  broke  the  contract.    On  the  whole,  it  is  not 
a  very  valuable  case. 

In  Brunskill  v.  Mair,  15  U.C.Q.B.  213,  the  defendant  failed 
to  accept  a  quantity  of  flour  delivered  at  Oswego,  in  conse- 
<iuence  of  which  the  plaintiff  was  obliged  to  resell.  He  was 
held  entitled  to  recover  the  difference  between  the  contract 
price  and  the  price  at  which  he  had  been  obliged  to  resell 
at  Oswego.  The  defendant  was  contending  that  the  jirice  at 
Toronto  should  govern,  but  this  contention  was  overruled, 
as  the  plaintiff  was  at  liberty  to  deliver  it  at  Oswego. 

Damages  for  refusing  to  accept  deed  of  transfer.  The 
plaintiff  sued  in  an  action,  among  other  things,  for  the  re- 
fusal to  accept  the  deed  of  a  vessel  sold  by  plaintiff  to  de- 
fendant and  of  which  the  defendant  had  "received  posses- 
sion. The  jury  gave  as  damages  the  whole  value  of  the  ves- 
sel and  the  court  declined  to  disturb  the  verdict.  The 
defendant  was  objecting  that  no  title  to  the  vessel  had 
passed  to  him  for  want  of  the  transfer  under  the  provisions 
of  8  Vic.  eh.  5,  but  the  court  held  that  it  was  not  competent 
for  him  to  set  up  such  a  defence,  as  he  had  refused  to 
accept  the  transfer.    Phillips  v.  Merrit,  2  U.C.C.P.  513. 
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MISCELLANEOUS  CASES. 
Construction  of  Contract. 

Guarantor  or  principal  debtor.  Goods  were  delivei 
one  Thomas  Billings  on  the  strength  of  an  order  i 
following  form:  "  Mr.  Dickson,  please  let  the  b 
* '  Thomas  Billings,  have  goods  he  may  I'equire  and  cl 
"  Yours.  M.  Hutchinson."  It  was  agreed  by  D: 
C.J.,  and  Richards,  J.,  that  this  did  not  amount  to  a  gi 
tee,  but  the  harned  judges  differed  as  to  the  liabil 
the  defendant  on  the  common  counts  for  goods  sol 
delivered,  because  of  the  fact  that  the  goods  were  eh 
by  the  vendor  to  Billings,  i.e.,  they  were  entered  in  Bil 
pass  book,  headed  "  Mr.  Billings  in  account  with  Alex 
"  Dickson  &  Son,"  and  were  not  charged  against  Hu 
son.  Richards,  J.,  said  that  the  memorandum  sign 
defendant  did  not  seem  to  him  to  be  in  the  form  of  a  gi 
tee,  but  rather  an  order  to  deliver  the  goods  to  Billing 
which  the  defendant  was  to  be  primarily  liable,  but  w) 
he  would  be  primarily  liable  or  not  depended  upon  th 
whether  credit  was  given  to  him  as  a  i)rincipal,  a 
thought,  under  the  evidence,  that  it  was  not  so  give 
the  credit  was  not  so  given,  then  in  the  event  of  his  p 
the  debt,  he  could  sue  Billings  for  the  amount  paid, 
Lordship  cited  the  case  of  Simpson  v.  Penton,  2  Cr. 
430,  and  concluded  that  if  in  the  present  case  the 
primarily  liable  was  Billings,  the  plaintiffs  having  so 
goods  to  him,  expecting  to  hold  the  defendant  liabh 
guarantor,  then  the  defendant  could  not  be  sued  for 
sold  and  delivered.  Crnset  et  al  v.  Hutchinson,  10  U.< 
265.    Compare  Ogilvic  v.  McLcod,  11  U.C.C.P.  348. 

Contract  to  pay  as  delivered.  The  plaintiff  contrac 
sell  all  the  lumber  which  the  new  saw  logs  at  plaintiff 
would  produce,  payment  to  be  made  for  the  lumber 
livered.  Seventy-five  thousand  feet  were  deliverec 
defendant  refused  to  pay  for  them,  contending  that  li 
not  to  pay  for  any  until  the  whole  lot  of  logs  was  sawe 
lumber,  but  it  was  held  that  the  stipulation  as  to  pa; 
for  the  lumber  as  delivered  was  an  answer  to  this  C( 
tion.    Cox  V.  Jones,  24  U.C.Q.B.  81. 
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Machinery  sold  with  special  provision  for  lien  on  land 
upon  delivery.    In  Rustin  v.  Fairchild  Co.,  39  S  C  R  V4  an 
airreement  for  the  sale  of  machinery  provided  for  the" deliv- 
ery by    he  purchaser  to  the  vendor  of  a  mortgajre  on  the 
land  at  the  time  of  the  delivery  of  the  machinery  as  herein 
provided  or  upon  demand,  etc.    The  agreement  contained  a 
number  of  details  and  the  question  turned  upon  the  con- 
struction of  the  agreement.    The  Supreme  Court  of  Canada 
held    reversing  the  judgment  of  the  Supreme  Court  of 
Manitoba  that  the  right  of  the  company  to  hold  a  lien  on  the 
land  for  the  machinery  must  depend  upon  the  interpretation 
ot  the  agreement  as  a  whole  and  that  the  provision  for  a 
1  .n  became  operative  only  in  the  case  of  a  complete  delivery 
ot  the  machinery,  which  had  never  been  made.    The  alter 
nat.ve  words   -  or  upon  demand,"  had  reference  to  a  de- 
mand made  after  such  complete  delivery 
Carload  of  hogs  ordered.    .Option    of    vendor    to    send 

\  ii  ;  r  '  ®  question  arose  on  a  contract  to  send 
a  carload  of  hogs,  whether  the  vendor  could  send  a  double- 
ueeked  car  loaded  with  hogs.  The  market  having  fallen 
tho  Pmchaser  was  claiming  that  he  had  ordered  the  smallei' 
'luantity.  There  was  no  evidence  to  establish  bv  usage  a 
meaning  of  the  term  -carload."  Sometimes  hogs  were 
sen  m  single-decked  cars  and  sometimes  in  double- 
decked.    Under  these  circumstances,  the  majoritv  of  the 

ri?/£r^^  i"'.^  *^'*  ^'  ^^^*^^^  ^'^^  ^^^  option  to 
^m\  a  double-decked  car,  and  the  purchaser  could  not 
retuse.    Mac^nnan,  C.J.,  pnt  the  case  on  the  ground  of  Z 

To  bi^'  TV"  "f*"'t"^  ^^  agreement,  an  election 

t.  b    made  the  party  who  is,  by  the  agreement,  to  da 

he  first  act  which  from  its  nature,  cannot  be  done  till  the 

ection  IS  determined,  has  authority  to  make  the  cho  ce 

.    rder  that  he  may  perform  his  part  of  the  agreenllnt! 

[•  i   C  ""'^^^  ^  ""^^^  of  McAdie  V.  Sills,  24  C   P   606 

;n  wh.eh  tbedefendant  gave  plaintiff  an  ag^t, '^  Du^ 

in.  thJ;  t     P^^^^blem  lumber,"  and  the  plaintiff,  claim- 

Owvlne    1    r,\"^^.'^f  *"    ^^'''  merchantable  lumber. 
'^>nne,  J.,  had  held  that  it  was  unnecessarv  for  defend 
anr  to  prove  an  agreement  that  an  inferior  kind  of  lumber 
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should  suffice,  because  the  delivery  of  anything  co 
within  the  description  of  the  general  term,  "  lumber, 
the  value  of  $100,  would  have  been  a  fulfilment  of  the 
tract.  So  in  Smith  v.  Jeff  ryes,  15  M.  &  W.  561,  wher 
defendant  contracted  to  sell  plaintiff  sixty  tons  of 
potatoes,  the  defendant  was  held  to  have  fulfilled  his 
tract  by  delivering  "  kidney  wares,"  although  not  the 
kind,  and  not  the  kind  that  the  purchaser  contendt 
had  contracted  for.  "  In  both  these  cases  the  optio 
"  with  the  defendant,  who  was  to  do  the  first  act,  in  th 
"  to  deliver  an  inferior  or  a  better  class  of  lumber,  i 
"  other  to  deliver  the  inferior  or  the  better  class  of 
"  potatoes,  and  he  not  unnaturally  took  advantage  c 
"  option  to  perform  the  contract  in  the  way  least  on 
"  to  himself.  .  .  The  dispute  here  happens  to  be 
"  the  quantity,  while  in  the  cases  referred  to  it  was 
"  the  quality  of  the  article,  but  that  can  make  no  c 
"  ence."  The  suggestion  that  the  terms  were  so  unci 
that  there  was  no  contract  was  discussed,  but  rejecte 
was  no  more  uncertain  than  a  contract  to  sell  froi 
to  two  hundred  hogs  at  so  much  per  hundred. 

It  is  to  be  observed  in  regard  to  the  case  of  McA 
Sills,  that  the  question  before  the  court  was  as  to  the 
duction  of  evidence  to  show  an  agreement  that  cull 
firsts  were  intended,  and  the  decision  was  merel: 
parol  evidence  was  admissible.  There  was  no  de 
that,  in  the  absence  of  such  evidence,  the  defendant 
have  performed  his  contract  by  the  delivery  of  v 
chantable  lumber.  This  was  only  an  ohiter  diet 
Gwynne,  J. 

Authority  of  Agents  and  Partners. 
Authority  of  partner  to  pledge  goods.  A  partn 
trusted  with  possession  of  goods  of  his  firm,  for  the  p 
of  sale,  may  either  as  a  partner  in  the  business,  o 
factor  for  the  firm,  pledge  them  for  advances  made 
personally,  and  the  lien  of  the  pledge  will  remain  a: 
as  if  the  security  had  been  given  by  the  absolute  ow 
the  goods,  notwithstanding  notice  that  the  contract  wi 
the  agent  only.  This  was  decided  in  a  case  from  ( 
where  Donald  McBean,  a  partner  of  Alexander  Ding 
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i.  cheese  factory,  consigned  goods  to  his  brother  and  received 
large  advances  from  his  brother  thereon,  which  he  failed  to 
account  for  to  his  firm.  It  was  held  that  George  McBean 
had  a  lien  on  the  goods  for  his  advances.  Dimrall  v  Mr- 
/ygflw,  30  S.C.R.  441.  '»v.../t 

Affejit  for  separate  vendors  mnnot  sell  the  propertn  of 
hotli  for  lump  sum.     In  Cameron  v.  Tait,  15  SCR    G'^^ 
•Muir  &  Co.,  acting  as  agents  for  two  distinct  firms,  made  an 
agreement  to  svnply  the  plaintiff  with  engines  and  mill 
machinery  for  a  lump  sum  of  $6,000.    The  engines  were  to 
l.e  supplied  by  one  firm  and  the  machinery  by  a  different 
firm,  being  the  defendants.    The  machinery,  it  was  claimed, 
was  not  according  to  contract  and  plaintiffs  claimed  dam- 
ages for  the  breach  of  the  contract.    It  was  held  that  the 
a^iyent  had  no  authority  to  bind  his  principals  or  either  of 
them  by  a  sale  of  the  goods  both  in  one  lot  for  a  lump  sum, 
where  the  price  was  not  susceptible  of  a  rateable  apportion- 
ment except  at  the  arbitrary  will  of  the  agent,  and  that  the 
defendants  could  not  be  held  to  have  ratified  without  its 
being  shown  that  they  had  expressly  or  impliedlv  bv  con- 
<lnct,  with  the  full  knowledge  of  all  the  terms  of  the  agree- 
ment come  to  by  the  agent,  assented  to  ^he  same  terms'and 

l"nf  mu       '"''""^  ^^  ^^^  ^°°*'"^^t  undertaken  on  their 
behalf.  There  were  dissenting  opinions  by  Sir  Wm.  Ritchie 
t..).,  and  Fournier,  J. 

Assignee  of  factor  not  entitled  to  goods  of  principal,  nor 
to  proceeds  so  long  as  distingnishahle.  In  Cotter  v  Mason 
the  p  amtiff  purchased  barley,  for  the  price  of  which  he  in- 
structed the  vendors  to  draw  on  one  Cummer,  who  accepted 
the  draft  and  kept  the  barley  as  plaintiff's  agent,  reimburs- 
ing: himself  by  a  discount  from  a  bank  for  which  he  pledged 
the  warehouse  receipt.  Plaintiff  paid  certain  sums  de- 
manded from  time  to  time  to  cover  possible  declines  in 
value  and  enable  Cummer  to  carry  the  barlev,  to  use  the 
trade  expression.  The  barley  was  finally  sold  by  the  bank 
and  Cummer's  assignee  claimed  the  surplus  over  the  claim 

^»«  oank.  Cummer  had  in  his  correspondence  fullv  recog- 
nized the  title  of  the  plaintiff  in  the  barley.  It  was  held  th^t 
the  surp  us  belonged  to  the  plaintiff  and  that  in  estimating 
the  sun^Ius  he  must  be  credited  with  the  amounts  paid  as 
margin.    The  case  is  founded  on  the  authority  of  Tooke  v 
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llollingworth,  5  T.R.  226,  where  Lord  Kenyon  said,  " 
"  case  of  a  factor  has  lieen  .so  fre<iiu'ntly  decided  an 
"  much  taken  for  granted  for  a  series  of  years  past  tb 
"  must  now  be  considered  at  rest.  If  ffoods  be  sent  to  a 
"  tor  to  be  disjwsed  of,  wbo  afterwards  becomes  a  bank 
"  and  the  ffoods  remain  distinguishable  from  the  gei 
•'  mass  of  his  property,  the  principal  may  receive  the  n 
"  in  specie,  and  is  not  driven  to  the  necessity  of  provin 
"  debt  under  the  commission  of  bankrupt;  nay  if  the  }i 
**  be  sold  and  reduced  to  money,  provided  that  the  monc 
"  in  separate  bags  and  distinguishable  from  the  fac 
"  other  property,  the  law  is  the  same."  In  this  case 
money  was  distinguishable,  being  a  fund  in  the  hands  o 
banker. 

Commission  on  sale  o^  goods  nhen  earned.  The  pla 
company  was  dealing  lu  electric  supplies  and  wirec 
defendant  company  that  the  Windsor  electric  station 
completely  burned,  fully  insured.  "  Send  us  quotation 
"new  plf  •  will  look  after  your  interest."  Defer 
company  replied,  "  Can  furnish  Windsor  180  kilowatj 
"  tion  two-face  complete  exciter  and  switch  board 
"  thousand  nine  hundred  dollars,  including  commissio 
"  you.  etc."  The  manager  of  the  appellant  firm 
to  Windsor,  but  could  not  effect  a  sale  of  his  machi 
Shortly  after,  the  agent  of  the  defendant  company  so 
the  Windsor  company  another  and  different  machine 
much  smaller  make  for  $1,800,  and  und.-r  specific  ins 
tions  from  the  head  office.  It  was  held  that  the  plaii 
had  no  claim  to  a  commission  on  this  sale.  The  agree 
for  commission  had  reference  to  the  sale  of  the  parti 
kind  of  machine  mentioned  in  their  telegram  and  the  < 
to  effect  this  sale  had  altogether  failed.  Starr  et  al  v.  1 
Electric  Co.,  30  S.C.R.  384. 

Perforrtumce  of  Contract. 

Delivery,  where  not  personal,  requires  notific( 
Where  timber  was  contracted  for,  to  be  delivered,  n 
the  purchaser  personally,  but  at  certain  parts  of  the 
in  sufficient  quantities  to  build  certain  bridges,  it  was 
to  be  the  duty  of  the  vendor  to  notify  the  purchaser  c 
deliveries,   and   a  declaration   was   held   demurrabU 
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want  of  an  nvenuont  of  notice.  If  the  declaration  had 
averred  delivery  to  the  defendant,  no  averment  of  notice 
would  have  been  re<,uisite  because  the  delivery  would  n 
.t.elf  have  been  notice.  Jlcre  tlie  defendant  could  not 
without  notice  know  when  the  plaintiff  was  in  a  positTo „ 
o  claim,  nor  what  was  the  amount  of  the  claim.    11'^^.^ 

Payment  at  ha>,k.  In  an  early  case  in  Upper  Canada 
( ommon  Pleas  it  was  held  on  demurrer  apparentlv  tha 
payment  at  a  bank  did  not  import  a  paymen  nto  the  bank 
and  a  declaration  that  plaintiff  had  gone  to  the  bank  during 
anking  hours  and  been  then  ready  and  willing  to  pa  .  ^ 
t  at^neither  the  defendant  nor  any  person  on  his  behalVwa 

ent'  r,  b  n'  ''^V'""'  '"^"^  ^^«  ^«>'  "«-^d  for  pav- 
"i^nt  was  held  good.    It  was  not  the  agreement  that  plain- 
tiff should  pay  the  money  to  the  bank  in  defendantrab 
sence  but  it  was  the  place  where  plaintiff  was  bound    ot 
with  funds  or  to  leave  funds,  and  where  the  defendant  wa 

It  c.  a  S"'  """""  '"•^'"^"'   ""'''  '■  "^^-^' 

Rcscixsion. 
Rescission  of  contact  by  consent  of  parties  on  purchas- 
n  s  insolvency.    In  Pictou  Bank  v.  Harvey  U  S  C  R  617 
the  Plaintiff  Harvey  was  in  the  business  of  t^din^fde fto 
John  Logan  Pictou.  with  an  estimate  of  weight,  for  which 
Logan  would  give  him  notes  in  settlement,  subjec  to  adiust 
ment^the  rates  were  found  ern,neous.    A  lo   o   hides'was' 

Saf  th      "t  "'•'  ''  "*"!?"'  '"*  ^°  ^^^"«  informed  ofl 
arrnal  there  Logan  caused  the  goods  to  be  stored  in  the 

warehouse  of  D.  Logan,  with  instructions  to  keep  them    o 

the  party  who  had  sent  them.    He  had  done  the  same  w Ub 

0    er  goods.     On  the  same  day  he  telegraphed  Harvev: 

eareofthem."    Harvey  accordingly  went  to  Pictou  and 
nh,s  proposing  to  take  the  hides  away  Logan  assured'  him 
that  they  would  be  all  right.    It  was  held  that  the  sale  had 
been  rescinded  and  the  property  in  the  hides  was  in  Harvev 
ibe  bank  having  seized  them  under  a  transfer  from  Loga^ 
to  tle^r  '"'^'"^"^^'^  ^^  '^'  ^«°^^'  ^«^  held  to  have  no  mie 
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Purchaser  refii.sinf/  to  accept  /foods  because  of  in 
cHci/.  An  urrHiiKt'iiieiit  hetweeu  an  iiisolvi'ut  pinvhu.-tt'r 
an  unpaid  vendor,  by  which  the  vendor  resumed  possei 
of  the  Koods,  was  attacked  as  a  fraudulent  preferem 
Mason  v.  Hedpath  et  at.,  '.W  U.  C.  g.  B.  157.  The  cases 
examined  at  length  by  Harrison,  CI.,  who  summa 
tlieir  effect  as  follows:  *'  The  cases,  although  varyiii 
"  their  facts,  show  in  principle  that  whether  the  vende* 
*'  accepted  goods  or  not,  as  and  for  himself,  is  a  (piei 
*'  of  fact,  and  that  if,  on  the  facts,  there  cannot  be  sa 
"  be  an  actual  acceptance  of  the  goods  by  the  vendt 
"  and  for  himself,  and  there  be  the  vendor's  assent  t< 
*'  refusal,  the  goods  do  not  pass  under  a  sul)se(|uent 
"  mission  in  bankruptcy." 

KKMEDIES  AND  PROC'EDURK. 

Agreement  to  pay  in  goods  when  desired,  demand  n 
sary.  The  defendant  made  an  agreement  in  writing,  i 
following  terms:  "  Within  three  years,  and  when  de 
"  by  him,  I  promise  to  pay  Moses  C.  Xickerson  (the  } 
"  tiff)  or  bearer,  fifty  pounds  currencv  in  such  stont 
"  marble  work  as  he  may  want  at  cash  i)rice,  deliver 
"  Port  Dover.    Value  received  with  interest." 

This,  of  course,  was  not  a  promissory  note.  Under  a 
statute  of  Nova  Scotia,  now  repealed,  it  would  imi)ort 
sideration,  R.S.N.S.  3rd  Series,  ch.  82.  The  point  co 
l)efore  the  court  for  consideration  was  whether  the  j 
tiff  could  sue  on  the  agreement  without  having  given  t 
of  a  demand,  and  it  was  held  that  the  plaintiff  was  li 
to  prove  a  notice  of  the  kind  of  stone  and  marble  woi 
quired  and  when  it  was  to  be  delivered,  and  that  until 
request  there  could  be  no  default.  The  oi^inion  wa 
pressed  that  plaintiff  would  be  entitled  to  make  dei 
even  after  the  expiratfon  of  the  three  years.  Nickers 
Gardner,  12  U.O.Q.B.  219. 

Goods  to  he  paid  for  in  instalments;  no  action  until  ( 
expires.     In  Moore  v.  Kuntz,  44  U.C.R.  309,  goods 
bought  to  be  paid  for  in  instalments    An  action  was  bn 
for  the  goods  sold  before  the  expiration  of  the  credit. 
Cameron,  J. :  "  Upon  tliis  evidence  it  is  clear  the  action 
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•  not  1m.  HnstaincHl  in  itn  pivscnt  sl,u,«.,  as  then.  i.  „,.  c-x- 
■  pn..H.s  ..ontraot  shown  to  ,.:ty  at  on.,  throe  an.I  six  .nonths 
and  not  an  ini|.lu.ii  ono  to  pav  on  rwiuest  " 
Sale  with   credit  on   apprond  notes.     MeiuUmt   pur- 
.iiased  ffoods  at  auction  on  the  following  terms:  un.ler  t''  10 
.ash   down;   over   that   amount   and    under   £125,   de'ven 
months'  credu  on  approved  endorse<l  notes  with  intere.^ 
It  was  held    hat  an  action  would  not  lie  on  the  common 
.oun  ,  unt.1    he  t.me  of  credit  had  expired.    This  case  was 
sauI  to  closely  resemble  U'akefi.H  v.  (iorrie,  5  ll.C  H    W) 
...  wh.ch  Robinson,  C.J.,  did  not  concur  in  the  judgment  of 
the  court.    He  thought  that  in  the  present  case  no  action 
won  d  he  aga.nst  the  defendant  as  upon  an  express    on 
•act  to  ff.ve  a  note   but  that  the  a;,n-eement  was  onlv  that 
!..■  K'oods  were  to  be  paid  for  on  delivery  unless  an  en 
.lo-sed  note  was  «.ven.     Burns.  J.,  thought  that  the  court 
was  bound  by  the  decision   in   Wakefi.ld  v.  Gonie   until 
ovcrru  ed.    He  thought  that  as  the  plaintiff  had  taken  the 
.oods  the  action  should  be  for  not  giving  the  note.    In    he 
resn It  the  act.on  could  not  be  sustained  on  the  common 
'ounts  for  goods  sold  and  delivered  until  the  expirv  o    the 
|K.r.od  of  credit.    There  was  no  decision  on  the  .ue  t  on 
whether  an  immediate  action  would  lie  for  the  fa  lure^o 
Jr.vo  the  notes.    Sillinian  v.  McLean,  13  U  C  Q  B    544 
f/Wmtes  of  plea  of  extension  of  tin,e  to  action  for  non- 
!  r.--      ?  ^f  «^«^«t>°»  that  the  defendant  agreed  to  se M 
an.  deliver  to  the  plaintiff,  within  one  week,  certain  whea 
and  that   he  plaintiff  advanced  $600  on  accolmt,  but  ^'uhe 
ondant  dul  not  deliver  the  wheat,  defend;nt  plead  d 
^.at  before  breach  it  was  agreed  that  the  plaintiff  should 
th    ■'  '}\'^'}'"''y  ^'th'"  the  week  and  the  plaintiff  waived 
the  said  delivery  and  extended  the  time.     This  wis  de 
n.urrod  to  and  was  held  to  be  bad  because  no  subr;„ent 
ehvery  was  alleged,  nor  was  it  alleged  that  the  extended 
tnnc  had  not  elapsed.    Molson  v.  Bradhum,  15  U  C  R  093 
hoods  delivered  in  payment  for  land.    On  failure  't'o'con 

la       mT  ^"''^'''  '""^  ^'•""^  *he  defendant  and 

^'^  l^t  mto  possession  and  paid  a  part  of  the  nurchase 

^ejed  the  land  to  another  party  and  promised  to  repay  the 
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amount  plaintiff  had  paid  him.  On  his  failure  to  do 
was  held  that  the  plaintiff  could  recover  for  the  catt 
goods  sold  and  delivered.  Hill  v.  Stanton,  2  U.C.R.  149. 
"  One  objection  raised  is  that  the  payments  were  ii 
"  tie,  at  least  for  the  most  part,  and  that  the  plaintiff 
"  not  sue  for  their  value  as  for  goods  sold  and  deliA 
"  because  they  were  not  in  fact  sold.  But  we  think 
"  the  fair  effect  of  the  defendant's  promise  to  pay  bac 
"  value  of  what  he  had  received  was  to  authorise  the  r 
"  tiff  to  treat  the  cattle  which  had  beea  delivered  oi 
"  repudiated  bargain  as  goods  sold.  As  a  person  w 
"  goods  tortiously  taken  from  him  may  waive  the  tre.-; 
"  and  consider  them  as  goods  sold,  so  with  much  more 
"  son  may  the  plaintiff  in  this  case  sue  for  these  gooc 
"  sold  when  the  defendant  has  agreed  to  place  the  ti 
"  action  on  that  footing  and  to  pay  their  value. 

In  Hoskins  v.  Mitchesou,  14  U.'c.Q.B.  551,  the  plai 
verbally  agreed  to  purchase  land  from  the  defendant,  ta 
goods  in  part  payment  on  account  of  the  purchase  mc 
and  the  plaintiff  sued  for  the  value  of  the  goods  in  an  ac 
for  goods  sold.  Robinson,  C.J.,  speaking  for  the  court, 
this  could  not  be  done.  The  goods  had  been  received  or 
special  contract  to  be  credited  on  account  of  the  land 
fact  that  the  contract  could  not  be  enforced  for  the  con 
ance  of  the  land  did  not  entitle  the  plaintiff  to  sue  for 
goods  as  goods  sold.  There  was  nothing  to  show  that 
defendant  was  repudiating  the  bargain. 

"  If  the  plaintiff  had  called  upon  the  defendant  to 
"  cute  an  agreement,  and  he  had  declined,  or  had  tencl 
"  the  balance  of  the  purchase  money  and  applied  in  ^ 
"  for  the  deed,  he  might  no  doubt  have  sued  for  the  m 
"  of  his  goods  in  money,  but  he  has  no  right  to  assume  i 
"  the  defendant  will  disregard  the  verbal  agreement 
"  cause  it  is  not  binding  in  law,  and,  without  putting  bin 
"  the  proof,  treat  him  as  if  he  had  done  so." 

Form  of  action  icJiere  defendant  agrees  to  pay  hi/  / 
It  was  held  in  Counter  v.  Robuck,  E.T.  33rd  Vic,  3  Ont.  1 
6213,  that  where  the  defendant  bought  pork  and  agroori 
pay  for  it  by  bill  the  plaintiff  who  had  brought  his  ad 
in  assumpsit  for  goods  sold  should  have  brought  it  for 
furnishing  the  bill  and  not  for  goods  sold. 
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before  the  expiSZ  of  aTthZ  '  ",1"  ""  '"''°"«  »"'" 
the  action  was  premaluL  ,h.  "T'^'  "  "»'  ''^Id  """t 
P<red.  //c«™,,rr^Xto':^;?^^of  credit  „a„  no.  c. 

.i'Sbtr^dinrrarta'Ca^'"^""'  '°  '^^  '"^'"■ 
the  value  of  the  wheatso  deHver^raltlrr"^"''^''  '" 
"•"eat  had  i„  fact  been  re-de  ™e1' to  the  f  f"'^'  °'  "" 
present  plaintilT  sued  to  recover  for , hi  .  '^'■'f'"tant,  tlie 
for  goods  sold  and  delivered  t/-,  i,  ?1>['°  *'''™'-'«'  "' 
do  this.    He  should  ha«!.-     ^'.  ™\''/''' "«"  he  could  not 

partial  re-delf,;^'!  SjaZ'oVtf  r  *^  '"''  »'  ">^ 

".-  action,  ^.i,.  r;r::rTatr*So^?/"  "■»  '"■ 
v.a:„t,rrMir^,a?ttitf*"/7^'''"'^- '-^^«»-' 

".annfacturk  and  some'.o  L 1      ^1°*^^'^  «<'°<'^'  '"""^ 
that  the  goods  were  to  be  ,V  "T''"""'"'-   ""  ™'"«'n'ied 
October,  while  tTe  olainHl?  *""'  T  '"'"  «'»"  «'e  6th  of 
of  Octoi«r.    On   he  Tsth  e,  or.*"'.'"  "'"'  ""  "'<>  20th 
cancelling  the  oX    S  ?' °'"°''"  «■«  defendant  wrote 
•iff  on  the  19th  of  Oct^r  and  ""M^T^  "y  the  plain, 
l^rtionof  the  goods    In  an'aetii?  ^'  ''"''  ''»  '"PP^*  » 
shipped  it  was  held  that  ev"nff  °L  1  t'^T  "'  '"^  «»»-»' 
to  the  date  was  correct  Ihe  If    J    .'""' ™'"""»°  »' 

accept  a  portion  of  ttT'^ot  and  ib!?  t,™'  ^^^  ^""^  "> 
not  excuse  a  complete  Mrf„l       ""^ 'ftter  of  the  16th  did 

that  the  P.ainti/ei;Vn:/r„r for"^^:^':?  th?  -r^' 

sent,  the  contract  being  entire.  ^"""^^  ^^ 
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STATUTES. 


BILLS  OF  LADING  ACT  (18  &  19  Vict.  c.  111). 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading, 
w  ,      .  l^*^^  August,  J855.1 

Whebkas  by  the  Custom  of  Merchants  a  Bill  of  Lading  of 

(xoods  bemg  transferable  by  Endorsement  the  Property  i?ftl^ 

ni„iii»  III  reapect  or  the  Contract  continued  in  tht*  Rin  ^t 
l,.d.ng  continue  .n  tlie  original  Sliipper  or  Owner  and  it  t 
.jpcdient  that  snoli  Riglit.  sl,onld>»  with  the' ProJl 

i"'!l2T„^  7Cf;^'';=  £"!'  «»?•  i"  Co. 

rUottSroTi^^i^^^^^^^^ 

I.  Every  Consignee  of  Goods  named  in  a  Bill  of  Ladiim  an^ 
every  Endorsee  of  a  Bill  of  Lading  to  whom  h,  Pr3  °^ 
;e  (  oods  therein  mentioned  shaSfpL^  „;;  or'by  Sf  of 
such  Consignment  or  Endorsement,  sha  I  have  raLfenvH  f. 
and  vested  m  h  m  all  Riirhts  nf  <li^  ^La  V  "*"8ren-cd  to 
.m.  Uabilitie,  in  rL^"^,  IJ  o'oodf  ..^inR '"  '"? 
».t.,ncd  in  the  Bill  of  Lading  l„d  K.„l'lShS2r' 

-«oa  or  in  consequence  of 'such  Consign meSSo^'ElldoSf 
EndLf  S  v2a;!e'^Si!i*?att  "^"'^^  ''  ^  ^«'^«''^"-  - 


Bights  under 
bills  of  lading 
to  vest  in 
consignee  or 
eiidoi-see. 


Not  to  affect 
right  of 
stoppage  in 
trantUti  or 
claims  for 
freight. 


Bill  of  lading 
in  hands  of 
consignee,  jcc, 
conclusive 
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t'videnci'  of 
(he  8lii|inK'iit 
MB  agaiiiit 
maitter,  iic, 

ProviKO. 


Itefinitiona. 


Person  Bifjniiit,'  tlie  same,  notwithstanding  that  such  Go 
some  Part  thereof  may  not  have  been  so  sliipjied,  unlep 
Holder  of  the  Hill  »tf  liading  shall  have  hud  actual  No 
the  Time  of  receiving  the  same  that  the  Goods  had  not  1 
fact  laden  on  board  :  Provided,  that  the  Master  or  other 
so  signing  may  exonerate  himself  in  respect  of  such  Jlii 
sentation  by  showing  that  it  was  caused  without  any  1 
on  his  Part,  and  wholly  by  the  Fraud  of  the  Shipper,  or 
Holder,  or  some  i'erson  under  whom  the  Holder  claims. 


FACTORS  ACT,  1889  (52  &  58  Vict.  c.  45; 

ARRANGEMENT  OF  SECTIONS. 
Preliminary. 


Section, 

1 .  Definitions. 

In^,.  jitioitu  by  Mercantile  Ayeiita. 

2.  Powers  of  mercantile  agent  with  respect  to  disposi 

goods. 

3.  Effect  of  pledges  of  documents  of  title. 

4.  Pledge  for  antecedent  debt. 

5.  Rights  acquired  by  exchange  of  goods  or  documents. 

6.  Agreements  through  clerks,  &c. 

7.  Provisions  as  to  consignors  and  consignees. 

/iisfiotiti<ii  h/  Sellers  ami  Hityers  of  (/ooilt. 

8.  Disposition  by  seller  remaining  in  possession. 

9.  Disposition  by  buyer  obtaining  possession. 

1(1.     Effect  of  transt'er  of  documents  on  vendor's  lien  or  r 
stoppage  ill  trnuaitn. 

Siijijilemental. 

1 1 .  Mode  of  transferring  documents. 

12.  Saving  for  rights  of  true  owner. 

13.  Saving  for  common  law  powers  of  agent. 

14.  Repeal. 

15.  Commencement. 

16.  Extent  of  Act. 

17.  Short  title 
Schedule. 


An  Act  to  amend  and  consolidate  the  Factors  Act. 

[26th  Augtist, 

Be  it  enacted  by  the  Queen's  most  Excellent  Majei 
and  with  the  advice  and  consent  of  the  Lords  Spiritu 
Temporal,  and  Commons,  in  this  present  Parliament  asse 
and  by  the  authority  of  the  same,  as  follows  : 

Preliminnry. 

1.  For  the  purposes  of  this  Act — 
(1)  The  expression  "  mercantile  agent "  shall  mean  a  ni 
tile  agent  having  in  the  customary  coui-se  of  his  bi 


o  dispoution  of 


lien  or  right  of 
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as  such  apeut  autli..rity  either  to  Hell  poods,  or  to  consi-rn 
goods  for  the  par,K,«e  of  sale,  or  to  buy  goods,  or  to  mFse 
money  on  the  security  of  goods  • 

^^(.Ar"!?"  *''*"  ^  ^'^"^^"^  ^»  ^  in  possession  of  goods  or 
of  the  documents  of  title  to  goods,  where  the  goods  or 
documents  are  >„  his  actual  custody  or  are  held Z  any 
other^I^rsoa  subject  to  his  control  'or  for  him  or  InTZ 

^'lS,a.rdrr'""  "*^'""'^"  «••""  '■-""'«  —  -"^ 

^^hiIl^MX''''T  "document  of  title"  shall  include  any 
bill  of  lading,  dock  warrant,  warehouse-keeper's  certificate 
and  warrant  or  order  for  the  delivery  of  £ods«dam; 

o Joof  Sr"'  "''^  '"  '^''  "'•'^"""•y  -"rse  of  bu  in  88  as 
proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  b}  endorsement  or  b? 
delivery,  the  possessor  of  the  document  to  transfer  or 
receive  goods  thereby  represented  •  'ransier  or 

(a)  The  expression  "pledge"  shall  include  any  contract 
pledging,  or  giving  a  lien  or  security  on,  goods,  whetheHn 
consideration  of  an  original  advance  or  of  ai.;  further  or 
continuing  advance  or  of  anv  pecuniary  liability 

(t.)  The  expression  "  person  •'^  shall  indude  any  body  of 
persons  corporate  or  nn incorporate.  ^ 

Disposilioiis  by  Mvrctmtile  AyenU. 
2.-(l)  Where  a  mercantile  agent  is,  with  the  consent  of 
he  owner,  in  possession  of  goods  or  of  the  docum  ntTof  t  tJe 
to  goods,  any  sale,  pledgr.  or  other  disposition  of   he  goods 
made  by  hioi  when  acting  in  the  ordinarfcourse  of  business  of 
a  mercantile  agent,  shall,  subject  to  the  Jrovisions  of  thHct 
e  as  valid  as  if  he  were  expressly  authorized  by  the  ownerof 
the  goods  to  make  the  same  ;  provided  that  the  peLn  taking 

irme'of  ui'T'"";-^"^'  '■"  ^""'^  ^^''^h,  and  ha?  no?  at  If 
t  rae  of  the  disposition  notice  that  the  nerson  inuUnT,  J! 
dis^sition  has  not  authority  to  makelh?  same.  ^  "" 

ownpl  liT-  "  '°«''''*1'''«  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods  or  of  the  documents  of  t'tle 

nnir  ;f  ?    5      ",      .  consent  had  cont  nued,  shall  be  valid 
notvthstanding  the  determination  of  the  consent    provided 
hat  the  person  taking  under  the  disposition  has  not  a    the 
t.me  thereof  notice  that  the  consent  hJ^  been  determined 

aoeuments  of  title  to  goods  by  reason  of  his  being  or  havin^ 

represented  thereby,  or  of  any  other  documents  of  title  tfSe 
goods,  his  possession  of  the  first-mentioned  documente  shall 
IftfieXeT  ''  ''"  ^'''  '^  '"'"^•^  ''  "^  withTh^tonS 

,hf  nV!'"' '''^  P"/?"'^? '*^^^•«  ^«t  the  consent  of  the  owner 
shall  be  presumed  m  the  absence  of  evidence  to  the  contrary 

3.  A  pledge  of  the  documents  of  title  to  eoods  shall  U 
•leemed  to  be  a  pledge  of  the  goods.  ^  ^ 
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antcce<lt>iit 
debt. 


iii'KlitH  ac- 
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exchange  of 
KOhIh  or 
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Agreements 
through 
clerks,  4cc. 


Provisions 
ius  to  con- 
signors and 
consignees. 


4.  Wlit'ie  a  iiifro4tntiIe  afieiit  pledges  goods  as  Beciirity 
debt  or  liability  due  from  the  pledgor  to  the  pledgee  befoi 
time  of  tiie  pledge,  the  pledgee  shall  acquire  no  further 
to  the  goods  than  could  have  Ijeen  enforced  by  the  pletljj 
the  time  of  the  pledge. 

6.  The  consideration  necessary  for  the  validity  of  a 
pledge,  or  other  disposition,  of  goods,  in  pursuance  of  this 
may  be  either  a  p  lyment  in  cash,  or  the  delivery  or  trans 
other  goods,  or  of  u  document  of  title  to  goodn,  or  of  a  n( 
able  security,  or  any  other  valuable  consideration  ;  but  \ 
goods  are  pledged  by  a  mercantile  agent  in  consideration  c 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  tii 
goods,  or  of  a  negotiable  security,  the  pledgee  shall  acqui 
right  or  interest  in  the  goods  so  pledged  in  excess  of  the 
of  tlie  goods,  documents,  or  security  when  so  deliven 
transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  w 
mercantile  agent  through  a  clerk  or  otliL-r  person  authoriz* 
the  ordinary  course  of  business  to  make  contracts  of  st 
pledge  on  his  hehalf  shall  be  deemed  to  be  an  agreement 
the  agent. 

7. — (1)  Where  the  owner  of  goods  has  given  possessic 
the  goods  to  another  person  for  the  purpose  of  consignine 
sale,  or  has  shipped  the  goods  in  the  name  of  another  pc 
and  the  consignee  of  the  goods  '  not  had  notice  that 
person  is  not  the  owner  of  the  yoods,  the  consignee  slial 
respect  of  advances  made  to  or  for  the  use  of  such  jk-tsou, 
the  same  lien  on  the  goods  as  if  such  person  were  the  o 
of  the  goods,  and  may  transfer  any  such  lien  to  another  pe 

(2)  Nothing  in  this  section  shall  limit  or  affect  the  val 
of  any  sale,  pledge,  or  disposition,  by  a  mer  .mtile  agent. 


I  f 


Disposition 
by  seller 
remaining!  in 
IKWsession. 


Disposition 
by  buyer 
obtaining 
possession. 


Dis/wsilions  hij  Sellers  and  Buyers  of  Goods. 

8.  Where  a  \^&ctox\  having  sold  goods,  continues,  or  ii 
possession  of  the  goods  or  of  the  documents  of  title  to 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mei 
tile  agent  acting  for  him,  of  the  goods  or  documents  of 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  n 
any  agreement  for  sale,  pledge,  or  other  disposition  thereo 
any  pereon  receiving  the  same  in  good  faith  and  without  n^ 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the  jr 
making  the  delivery  or  transfer  were  expressly  authorizec 
the  owner  ol"  the  goods  to  make  the  same. 

9.  Where  a  person,  having  bought  or  agreed  to  buy  go 
obtains,  with  the  consent  of  the  seller,  pos-session  of  the  g 
or  the  documents  of  title  to  the  goods,  the  delivery  or  traii 
by  that  jjerson  or  by  a  mercantile  agent  acting  for  him,  of 
goods  or  documents  of  title,  under  any  sale,  pledge,  or  o 
disposition  thereof,  or  under  any  agreement  for  sale,  pledgt 
otlier  disposition  thereof,  to  any  person  receiving  the  sami 
good  faith  and  without  notice  of  any  lien  or  other  right  of 


iss 


Mode  uf 

transferring 

documenU. 


Saving  for 
rights  of  true 
owner. 
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tii.it  person  transfers  the  document  to  a  i)er8on  who  takes  tZ  ''"cument.  on 

.looument  mgood  faith  and  for  valuable  conSrationtiril  '"''^'''''  '"" 

mentioned  transfer  shall  have  the  sain*.  pfCf  f-!I  i  ?  *.         "''  "'  "«'"  "^ 

vendor's  lien  or  li.rhi  ,  f  !»  ?  .  ®"^'  '<"^  defeatinfr  any  ntoppage  ,„ 

Li        ^'"^  ''*'  ^"''  *^^'*^"'^  ^''^  "ght  of  stoppage  m 

11.  For  the  purposes  of  this  Act,  the  transfer  of  a  docuniPnt 
may  be  by  endorsement,  or  where  'the  docun  ei  is  by  cuS 
or  bj  Its  express  terms  transferable  by  delivery,  or  n.akes  t)  i 
goods  dehverable  to  the  bearer,  then  b/ deli  very 

12.— (1)  Nothing  in  this  Act  shall  authorize  an  a.rpnt  in 
exceed  or  depart  from  his  authority  as  between  himself  fndh« 
S"tinr""P'  "'■'"  '™™  -'^-bility.  5 vro7cr?min'i'i; 

Jm  ri!"^'"' -^  '"u  "''*  f  °'  «•>»"  present  the  owner  of  goods 
from  recovermg  the  goods  from  an  agent  or  his  trusteehi  Z2 
rnptcvat  any  time  before  the  sale  or  ple.W  theS  or  siS 

eS?tnrr''l^""^''SP'^''^«^^  ^'y^"  4ent  from  hav  ,m! 
nn  .IS  •  '!u'^'?  ^^^  ^'^'«  *'  «"y  time  before  the  siile  thereof 
on  satisfying  the  claim  for  which  the  goods  were  olXed  ami 
paying  to  the  agent,  if  by  him  required,  anv  money  in'^io^? 

if  "\?'/"^"'  ^""'•^  ^y  '«^  l>«  entiUed T  etaTnS 
goods  or  the  documents  of  title  thereto,  or  any  of  them  bv  wav 
of  hen  as  against  the  owner,  or  from  recoverinrfrorany  1/ 
son  with  whom  the  goods  have  been  pledged,  any  "aScfof 
money  remaining  in  his  hands  as  the  produce  of  the  saTof  the 
goods  after  deducting  the  amount  of  his  lien.  ' 

JS)  Nothing  m  this  Act  shall  prevent  the  owner  of  jroods 

L\rjnaMr  r"""^^"™  ^•^^^  buyei^he^S 
.'ofLeii  to   be  paid  for  the  same,  or  auy  part  of  that  nri^P 

Jecuo  any  right  of  set-off  on  the  paif  oF  ItJefagEt 
13.  The  provisions  of  this  Act  shall  be  construed  in  amniifi 

intii  red   before  the  commencement  of    this  Act  under  anv 
enactment  hereby  repealed.  "^ 

firJfduv  of  Jannarf  nn^^"''  ''f  -TA  '°'^  ^P^""""""  «"  ^he  Commence- 
uuy  01  January,  one  thousand  eight  hundred  and  ninety,     ment. 

16.  This  Act  shall  not  extend  to  Scotland.  "      Extent  of 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889  "*"'■ 

■  Short  title. 
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Section  14. 


SCUEDULK. 
Knactments  Repealed. 


Heulon  (nit 
Chnpt«T. 


4  Geo.  4, 

C.   83. 


6  Geo.  4, 

c.  W. 


j  &  «  Vict, 
c.  39. 


40  &  41  Vict, 
c.  39. 


Tltl*. 


Au  .Act  for  the  better  protection 
of  the  property  of  merchants 
and  otnen  wno  may  here- 
after enter  into  contracts  or 
agreements  in  relation  tu 
gooda,  wares,  ur  merchandizes 
entruHted  to  factors  or  agents. 

An  Act  to  alter  and  amend  an 
Act  for  the  better  protection 
of  the  property  of  merchants 
and  others  who  may  hereafter 
enter  into  contracts  or  agree- 
ments in  relation  tu  goods, 
wares,  or  merchandize  en- 
trusted to  factors  or  agents. 

Au  Act  to  amend  the  law 
relating  to  advances  bond  fide 
made  to  agents  entrusted  with 
goods. 

An  Act  to  amend  the  Factors 
Act- 


KxUnt  of  A[ 


The  whole 


The  whole 


The  wholt 


The  whol( 


I 


SALE  OF  GOODS  ACT,  1893  (56  &  57  Vict,  t 

ARRANGEMENT   OF    SECTIONS. 
Part  I. 

FORMATION   OF  THE  CONTRACT. 

Contract  of  Sale. 
Section. 

1.  Sale  and  agreement  to  sell. 

2.  Capacity  to  buy  and  sell. 

FiirmuHtim  nf  the  Contract. 

3.  Contract  of  sale,  how  made. 

4.  Contract  of  sale  for  ten  pounds  and  upwards. 

Siihject-mntter  of  Contract. 

5.  Existing  ur  future  goods. 

6.  Goods  which  have  perished. 

7.  Goods  perishing  before  sale  but  after  agreement  to  sell 

The  Price. 

8.  Ascertainment  of  price. 

9.  Agreement  to  sell  at  valuatiuu. 


xtcnt  uf  Appeal. 


he  whole  Act 


be  whole  Act. 


'he  whole  Act. 


rhe  whole  Act. 

Vict.  c.  71), 

27. 

I'S. 

S. 

29. 

.«). 

ai. 

32. 

3;i. 

w. 

To. 

36. 

37, 
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jjc^.ji,,,,  ''"nifilimitttinl  H;irraHtif$. 

}"•    ytipulatioiiN  tt8  to  time. 

V  Tm.  r  J'""^i""''  .*'■'  ^  *"**«' «"  warranty. 

J.  Implied  undertaking  as  to  title.  4c.         ^ 

I.J.  "ale  by  deftcnptiou. 

1 1.  Implied  ronditions  as  to  quality  or  htnew. 

S<ile  by  Sam/ilf. 
1j.     .Sale  1)y  tiample. 

Part  II. 

EFJ-ECTS  OK  THE  CONTRACT. 
Tra„»/er  ,./  Pro,^y  a$  Mweni  Seller  and  B„yn: 
16.    Goods  mu8t  be  ascertained 

!«■  v^^'^P'  P**^'  *''«°  intended  to  pass. 

8.  Rules  for  ascertaining  intention. 

.  n"  §?*«'•''»*>"''  of  right  of  disposal. 

.0.  Buk  prvnA  fane  passes  with  property. 

Truni/er  of  Title. 

21.  Sale  by  per«>n  not  the  owner. 

22.  Market  overt. 

23.  Sale  under  voidable  title 

''■         oSfr."'   '"•"^'■'y   '"   '**"'«"    «-"^«    -    -"viction    of 

•'«     ^ffiff  Z  ^"--f  "■  '1'  P<'«»e««ion  after  sale, 
-t).     fcttect  ot  writs  of  execution. 

Pakt  III. 

PKRFORMANCE  OF  THK  CONTRACT. 

Duties  of  seller  and  buyer 

te*t:lilS;:^ ""  •=°"''"'^^"*  *=°"'^»«-«- 

Delivery  of  wrong  quantity 

Instalment  deliveries. 

Delivery  to  carrier. 

Hisk  where  goods  are  delivered  at  distant  nlace 

^iXn^'  "'  ^^'''"'"-^  ^^  <^^     ' 

Buyer  not  bound  to  return  rejected  goods 

LiabUity  of  buyer  for  neglecti^ng  or  Sg  delivery  of  goods 

Part  IV. 

RIGHTS  OF  UNPAID  SKLLER   AGAINST  THE  GOODS. 

38.  Unpaid  seller  defined. 
3».  Unpaid  seller's  rights. 
W.    Attachment  by  seller  in  Scotland. 

Unpaid  Seller's  l.irti, 
^l.    Seller's  lien. 
W.    Part  delivery. 
«.    Termination  of  lien. 
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S'.opiMKje  in  trunnitii. 


47. 

4H. 


49. 
6i). 


51. 
52. 
53. 
54. 


Itight  of  i>U>ppa|<e  im  truN$iln, 

Duration  of  transit. 

How  stoppage  in  tniHtitii  is  effected. 

Rt-uilr  hy  liuyrr  or  Selltr, 

Effwt  of  Mub-iwle  or  pletlse  bv  buyer. 

Sale  not  generally  rescindud  iy  litn  or  stoppage  im  trai 

Pabt  V. 

ACTIONS  FOR  BRKACU  OF  THE  CONTKACT. 
Hemtdiet  of  the  Hrlltr, 

Action  for  price. 

Damages  for  non- acceptance. 

Rrmtdiet  of  the  Buyfr. 

Damages  for  uou -delivery. 
Specific  performance. 
Remedy  for  breach  of  waiTautj'. 
Interest  and  special  damagei*. 


S\ 


U'i 


SMJ^ 


Pakt  YI. 

supplementaky. 

55.  Exclusion  of  implied  tenn.s  li'.d  eonditioiis. 

50.  Reasonable  time  a  question  oi  fact. 

57.  Rights  and  duties  under  Act  enforceable  by  lution. 

5H.  Auction  sales. 

5».  I'ayment  into  court  in  ?!cotland  when  breach  of  wa 

alleged. 

0(1.  Rei>eal8. 

01.  Savings. 

02.  Interpretation  of  terms. 
83.  Commencement. 

04.    Short  title. 

ScaEDCLE. 


An  Act  for  codifying  tlie  Law  relating  to  the  Sale  of  Goo 

[20</(  Feh-mry,  1 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  1 

with  the  advice  and  consent  of   the   liords   Spiritual 

Temporal,  and  Commons,  in  this  present  Parliament  a8.<ier 

and  by  the  authority  of  the  same  as  follows : 

Part  I. 

Formation  of  thk  Co.ntkact. 

Contract  of  .Sale. 

Sale  and  !• — (0  ■'^  contract  of  sale  of  goods  is  a  contract  vih 

agreement  to    the  seller  transfers  or  agrees  to  transfer  the  property  in 
'"'"  to  the  buyer  for  a  money  consideration,  called  the  price.    ' 

may  be  a  contract  of  sale  between  one  part  owner  and  aiu 


sell 


1 1 
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U'.xKl8  i.  transferred  f«,rK  |er  tTru  k^^  '""T^^  *"  "'" 
inlled  H  sale,  but  »v|Zj  tL  trrn.?,^^''.'!?'''' '''« '^«"''^'  '" 
(rods  i.  to  take  plJceTt  a  f,S  r  "'  ^^*  '^•'"P^''^^ '"  ^he 
condition  therenfterTot  fn  hS  T"  ""  '"*'J'*'  ^»  -"me 
npreement  to  sell  ''""^'^   '''°  «"'t'^''  '»  oailed  an 

F-p.rtyintl,e,J;trortrai£7^^^^^    ^"   «'"«••'   the 

coi^SrSp^Sii^^t^t^JiJjat^^^^^  .aw  ,.,.,„ 

property.  ^'''  "°°  '«  transfer  and  acquire  buyan-fwill. 

i"<»|«city  or  drunken. OMiS'/'?'".^^  '*""""   "^  "H'ntuI 
IMV  a  reasonable  K  Kfor        '*'""  '"  ''"'"'''''  ''«  ""'"^ 

-'--a,  re,uire..^;.TS.rtir;:^'i;:£.,K-> " 

FonnallHf,  of  the  CanUtut. 

the  ciuct  oTthe  pK^  "^  '"°""''  ''^  """^  »>«  i^Pl'ed  from 
r^^Xo^S^  *■"  '"■"  "''"°"  ^''^'^  ^'^-^  ^he  law 

.on^;;^\lt^"Sif/l-'-^^^^^^^  '"^^  -'-  of  Co„,rac,  of 

the  l)Ujer  slmll  accent  nart  nf^V-        j  *^  ''®  ^7  action  unless  sale  for  ten 
receive'  the   same    or  E  somSfh^""^'  '"  ^'•''  ''"'>  ««tually   Poun..,an,l 

contract,   or    ir^    t*'   1^   '"?  ->'''""'''  ''  ^'"^  "^^  """'''' 
memorandum  in  writin.' Koinf      "u^"*    '0'"«    "o^e   or 
".-he  part,  to  .^^etl^ed"^orts\^    n'SaT^^^^         «■>"«" 

^oi^cits3i.;f,£,:s  n^  -^  «-H 

'ielirced  at  some  future  timf        "  "^^  '""^  ^'^  '"tended  to  l)c 
this  gectbn  when  the  \m^ll  a   ^  "'"  ^^^  meanme  of 

Suhiej-mntler  o/  Cntracf. 
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APPF-NDIX. 

after  the  makitig  of   the  contract  ..f  wIp,  in  l\»*  Act 

•'  fiitarc  ko<kU."  1      #    ,    , 

(2)  Therp   mav  be  a  .M.ntract  for  the  Dale  of  k<mk 

aimiiiition  ..f  wh'ich  by  the  leller  depoiuJi.  upon  a  rontii 

which  may  or  may  not  happen. 
(H)  Wher«  by  a  contract  of  Hale  the  •eller  porpoiti  t< 

M  present  iiale  of  future  Kooa*.  the  contract  operat.* 

B>rreement  to  a^ll  the  gixnlf. 

6    Where  there  is  h  rontract  for  the  unle  of  MteciHc 

iind  the  «.MMl8  without  the  knowletli?*'  "t  the  wllcr  hay.-  p 

at  the  time  when  the  coiitrwt  in  matle,  tlic  contract  m  »( 

7.  Where  there  is  an  aKreeracnt  to  bcII  Hi)eoitic  goo 
Mjbiequently  the  Kootln.  without  any  fault  on  the  part 
■eller  or  buyer,  perinh  k-forc  the  rink  i*i»*h  to  tlie  bui 
apwment  ia  thereby  avoided. 

Thf  Prke. 

g  _(l)  The  price  in  a  contract  of  wle  may  be  fixed 
conlrnct.  or  may  be  left  to  l)c  fixed  in  manner  thereby 
or  may  Iw  determined  by  the  course  of  dealiiiK  l»«iiw( 

'^(•'rWhere  the  price  is  lurf  determined  in  iu;corduii( 
the  foreuoinK  provisiona  the  l>u>er  must  pay  a  reaaonabl 
What  is  a  reiioonable  price  is  a  .|uc8tion  <>»  fiwt  depent 
the  rircnmstances  of  each  particular  case. 

9  I)  Where  there  is  an  agreement  to  sell  goods 
terms  that  the  price  is  to  !«  fixed  by  the  valuation  of 
party,  and  such  third  party  cannot  or  does  not  ma 
valuation,  the  agreement  is  avoided  ;  provided  that 
goods  or  any  part  ther«.>f  have  been  delivered 
appropriated  by  the  buyer  he  must  pay  a  i-easonable  price! 

(2)  Where  such  third  j«rty  is  prevented  from  maV 
valuation  by  the  faith  of  the  seller  or  buyer,  the  part 
fault  may  maintain  an  action  for  damages  against  the 
fault. 

( 'orulilionit  ntul  WarmiilifK. 

10— (1)    Unless   a  different  intention  appears   fi 
terms"  of  the  contract,  stipulations  as  to  time  «.f  payi 
lut  deemed  to  be  of  the  essence  of  a  contract  of  sale, 
any  other  stipulation  as  to  time  is  of  th"  essence  ot  the 
or  not  depends  on  the  terms  of  the  contract. 

(2)   In  a  contract  of  sale  "month"   means  /vtr 
calendar  month. 

ll._n)  In  England  or  Ireland— 

(,i)  Where  a  contract  of  sale  is  subject  to  any  n-nc 
l)e  fulfilled  by  the  seller,  the  buyer  may  waive  the  cv 
or  may  elect  to  treat  the  breucli  of  such  coiidit 
bi-eac.h  (if  warranty,  and  not  as  a  ground  for  trei 
contract  as  repudiated.  . 

(h)  Whether  a  stipulation  in  a  contract  of  sale  is  a  c 
the  breach  of  which  may  give  rise  to  a  right  to 


Ilim  Act  culled 


WHrrantv.  itrid  not  hh  n  .  ^ .ft      "T^t'  ""  »  '•r«'acli  of 

retain  the  ^hkI.  an      rlu  tlu  ^  i  .'      "''  "?  ^"^^f  "<>*•»'♦"'.  ">  to 
l".rt  a«  .  breach  w    eh  ^    -^^^^^^^^^^^^^  'r":^"™  -"'-•I'  '"^'Unal 

or  .lamR^'.*  '""7 H^o  i iho  fo  a  ,.|a,m  for  fom|K.nm.iion 

ro,tlLo:or"^„rmn;v''f„K■"'t:';''^"^' "'"  --  "^  -y 

reason  of  im,.«,HiS>o;'I!|?S;;!; "'''''''  """"•"•«^''  '•>'"«•  Ly 


.1»l 


Imnlierl 

nndiTfakiriK 
««  fi>  titlp,  \p. 


enjoy  qniet  poH8e««ion  of  the  pZn  ■  '"  ""'' 

(.5)  An  implied  warranty  that  the  comh  Hhnll  l«  f,  «  .• 

when  the  contract  is  ILade        ^       ^^"'■'  "'  "'  ""'  ''""-' 

desmptTontThetSanlmXir?  Jv  '^\''''  ''  ^«-'«  ^>y  «»>« ''^ 

lis  well  as  by  descrintior.   ic  i.  A  ^      «     '^  ^"^  ^«  ^>'  «'"»ple. 
.heg..o.lscoi;r:sponrSh\^  "'1  H'"  '""^  '^'^ 

corre«,x,u<l  with  the  desc'riptic^,       P''  '^  "'^  *'"^''«  ''«  »«'  «'«» 

in  Ihat tS?  t'hVrS'is^  no  i"]!^^  ""'  ^'''  """^  ^^  "">'  ^^"^"te   '"■"'icl  con- 
th0QimlitVo.'finP«fL  ^^r'''™"'J'^'"''"nf''^  as  to    ditionsasto 

to  supply  (whether  he  be  the  manufacturer  omof/.hZ 
.s  an  imphed  condition  that  the  goods  S  S^  S^nablj 


592 


APPENDIX. 


fit  for  cnch  purpose,  provided  that  in  the  case  of  a  c 
fi)r  tlie  sale  of  a  specified  article  under  its  patent  o 
trade  name,  there  is  no  implied  condition  as  to  its 
for  any  particular  purpose  : 

(2)  Where  goods  are  bought  by  description  from  a  seli 
deals  in  goods  of  that  description  (whether  he 
manufacturer  or  not),  there  is  an  implied  conditio 
the  gof-ds  shall  be  of  merchantable  quality  ;  provid 
if  the  buyer  has  exair^ned  the  goods,  there  shall 
implied  condition  hh  regards  defects  which  such 
nation  ought  to  have  revealed  : 

(3)  An  implied  warranty  or  condition  as  to  quality  or 
for  a  particular  purpose  may  be  annexed  by  the  m 
trade : 

(4)  An  express  warranty  or  condition  does  not  negi 
warranty  or  condition  implied  by  this  Act  unless 
sistent  therewith. 

iSale  by  Sftrnph. 

f^al'"  hy  16.— (1)  A  contract  of  sale  is  a  contract  for  sale  by  i 

saiiiple.  where  there  is  a  term  in  the  contract,  express  or  imnl 

that  effect. 

(2)  In  the  case  of  a  contract  for  sale  by  sample — 
{a)  There  is  an  implied   condition   that  the  bull 

correspond  with  the  sample  in  quality  ; 
ill)  There  is  an  implied  condition  that  the  buyei 
I  ive  a  reasonable  opportunity  of  comparing  th 
with  the  sample : 
(c)  There  is  an  implied  condition  that  the  goods  s? 
free  from  any  defect,  rendering  them  unmercha 
which  would  not  be  apparent  on  reasonable  ( 
nation  of  the  sample. 


■;:ii 


(joodsmiist  }x! 
ascertHiiie<l. 


Proiieily 
passes  when 
intended  to 
pass. 


Kules  for 

ascertaining 

intention. 


pi 


Part  II. 

Kkfkit.s  ok  thk  Contract. 

Tram,er  of  Pro]mUj  as  between  Seller  ami  Buyer 

16.  Where  there  is  a  contract  for  the  sale  of  nnascer 
goods  no  property  in  the  gf)ods  is  transferred  to  the 
unless  and  until  the  gootls  are  ascertained. 

17.— (1)  Where  there  is  a  contract  for  the  sale  of  spec 
ascertained  goods  the  property  in  them  is  transferred 
buyer  at  such  time  as  the  parties  to  the  contract  intend  it 
transferred. 

(2)  For  the  purpose  of  ascertaining   the  intention 
parties  regard  shall  be  had  to  the  terms  of  the  contrac 
conduct  of  the  parties,  and  the  circnmstances  of  the  case 

18.  Unless  a  different  intention  appears,  the  followii 
rules  for  ascertaining  the  Intention  of  the  parties  as  to  th 
at  which  the  property  in  the  goods  is  to  pass  to  the  buye 

Rule  1. — Where  there  is  an  unconditional  contract  fc 
sale  of  specific  goods,  in  a  deli\erable  state,  the  pn 
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ind  U  ^Ttrr"  i"  ^b^|'»ye':  «hen  thecontract  is  made, 
ff^J  fA  ','P™"terml  wFiether  the  time  of  payment  or  the 
time  of  delivery,  or  both  l,e  postponed.       ^  ^  ' 

Kule  2.— Where  there  is  a  contract  for  the  sale  of  ««.,.,« 
goods  and  the  seller  is  bound  to  do  Homethin^  o  hS 
for  the  purpose  of  putting  them  into  a  deliverable  state 

weigh,  measure,  test,  or  do  some  other  act  or  thin^with 
reference  to  the  goods  for  the  purpose  of  ascerta  n"L  the 
pnce,  the  property  does  not  pl^s  Wtil  sul  a"?o  tli  n' 
be  done,  and  the  buyer  has  notice  thereof.  " 

or  .'"nT^  "  ^""f'  T.*^  ^^^'''''^^  t«  'he  buyer  on  approval 
or  on  sale  or  return  "  or  other  similar  terms  the  ,,ronertv 
therein  passes  to  the  buyer  :—  property 

(a)JVhen  he  signifies  his  approval  or  acceptance  to  the 

(*)'irdor:7"'^'/  K^'  "''^Pti^gth?  transaction 

(0)lt  he  does  not  signify  his  approval  or  acceptance  to 

the  seller  but  retains  the  goods  without  irivKotiS 

irfoM.'  """'/  ""  'T  ^■'''  ^^»  fixed  "for  the 

SS^'o^fS-  ^^'^---onabfetirif; 
Rule  o.-(l)  Where  there  is  a  contract  for  the  sale  of 
un^ertamed  or  future  goods  by  description  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncon- 
d. tionally  appropriated  to  the  contract,  either  by  the  Jler 
with  the  assent  of  the  buyer,  or  by  the  buyer  vvfth  the 

=  i:\riv''  rr^'  "•  '»■«  ^oXtiretpt 

passes  to  the  buyer.  Such  assent  may  be  exuress  or 
implied,  and  may  be  given  either  before  or  aftei  the 
appropriation  is  made:  '"® 

^^thSs'LTT"'"*""!'''""'™^''  ^^'  ««^'«'  delivers 
te  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  not)  for  the 

the  right  of  disposal,  he  is  deemed  to  have  unconditioiiailv 
appropriated  the  goods  to  the  contract.      "°^°"**'''«"""y 

aSiSatlS^eSVi^titdi:;^  of  £  ^^tS  """• 

rhSiZ'orthr;:,^""i"ii  i"  «"^^  -^'  -'-stnSg 

ihTmoLl^v^fL  ^i^  ?"'"P«''^  °f  transmission  to  the  buyer, 
tne  property  in  the  goods  does  not  pass  to  the  buyer  until  the 
coi  d  tions  imposed  by  the  seller  are  fulfilled.  ^ 
JJa  ""fe  goods  are  shipped,  and  by  the  bill  of  ladintr  fh^ 
2J  are  dehverable  to  theTder  of  the%elL  o  S  agent  tt 
Me  1  ;«/«,«,  deemed  to  reserve  the  right  of  disS. 
I     H)  W  here  the  seller  of  goods  dmws  ou  the  buyeVfor  the 

w  w 
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Il 


Risk  prima 
facie  passes 
with  pro- 
perty. 


Sale  by 
person  nnt 
the  owner. 


Market  overt. 


Bale  under 
voidable  title. 


Revesting  of 
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on  conviction 
of  offender. 


price,  and  transmits  the  bill  of  exchange  and  bill  of  \t 
the  buyer  togetiier  to  secure  acceptance  or  payment  of 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  1 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wn 
retains  the  bill  of  lading  the  property  in  the  goods  ( 
to  him. 


20.  Unless  otherwise  agreed,  the  goods  remain 
seller's  risk  until  the  property  therein  is  transferred 
buyer,  but  when  the  property  therein  is  transferred  to  th 
the  goods  are  at  the  buyer's  risk  whether  delivery  h; 
made  or  not. 

Provided  that  where  delivery  has  been  delayed  throi 
fault  of  either  buyer  or  selli  r  the  goods  are  at  the  risi 
party  in  fault  as  regards  any  loss  which  miglit  not  have  c 
but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  af 
duties  or  liabilities  of  either  seller  or  buyer  as  a  bi 
custodier  of  the  goods  of  the  other  party. 

Transfer  of  Title. 

21. — (1)  Subject  to  the  provisions  of  this  Act,  wher 
are  sold  by  a  person  who  is  not  the  owner  thereof,  a 
does  not  sell  them  under  the  authority  or  with  the  cor 
the  owner,  the  buyer  acquires  no  better  title  ti)  the  goo^ 
the  seller  had,  unless  the  owner  of  the  goods  is  by  his  i 
precluded  from  denying  the  seller's  authority  to  sell. 
(2)  Provided  also  that  nothing  in  this  Act  shall  affcc 
\a)  The  provisions  of  the  Factors  Acts,  or  any  ens 
enabling  the  apparent  owner  of  goods  to  dispose  c 
as  if  he  were  tlie  trne  owner  thereof ; 
{h)  The  validity  of  any  contract  of  sale  under  any 
common  law  or  statutory  power  of  sale  or  under  tl 
of  a  court  of  competent  jurisdiction. 

22- — (1)  Where  goods  are  sold  in  market  overt,  ac 
to  the  usage  of  the  market,  the  buyer  acquires  a  good 
the  goods,  provided  he  buys  them  in  good  faith  and 
notice  of  any  defect  or  want  of  title  on  the  part  of  the  f 

(2)  Nothing  in  this  section  shall  affect  the  law  reli 
the  sale  of  horses. 

(8)  The  provisions  of  this  section  do  not  apply  to  Sc( 

23.  When  the  seller  of  goods  has  a  voidable  title 
but  his  title  has  not  been  avoided  at  the  time  of  the  ( 
buyer  ar.juires  a  good  title  to  the  goods,  provided  he  bu 
in  good  tu'th  and  without  notice  of  the  seller's  defect  o 

24. — (1)  Where  goods  have  been  stolen  and  the  off 
prosecuted  to  conviction,  the  property  in  the  goods  s 
revests  in  the  person  who  was  the  owner  of  the  goods 
personal  representative,  notwithstanding  any  inter 
dealing  with  them,  whether  by  sale  in  market  o 
otherwise. 

(2)  Notwithstanding  any  enactment  to  the  contrarj 
goods  have  been  obtained  by  fraud  or  other  wrongfu 
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pe^onal  representative,  b,  reason  oni/rf  tt  tSt  ^f  tt 
(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

in?ol7sll^fregS°or^72  ^^^  continues  or  is  Seller  or 

goods,  the  deliver7o?^f;Z  hvM  ^"""""'"^  Z'*  "''«  'o  the  buyer  Tn 
agent  acting  for  Km  oftll^J^^  "f '^""  "^  ^^  ^  '"ercantile  I'/«es,ion 

any.sale.  |edge.''o^^l^rdt°^  tl'Terfn^at'T''"  ''- 

receiving  the  same  in  irorvl  «i?fh      j  "'e™Of.  to  a.iy  person 

previous^  sale,   shall    havelhl  same  ./'^'""'•^"•r  ''^  '^' 

effect  as  if  the  oerson  m-.t,.  „  !i "  i  ,'  '""  ''*^^  ^-^^  «a'ne 
mercantile  4ent^r" J  t;,f  ^  "„ J'^^'T  «''  'r'^^^'  were  a 
title  with  thTconsent^tr  owner  ^"^"  ''  '^"'^"'"^"'^  ^^ 
sa^iSSlS^i^i^S;:^:--''^  «^-t"  has  the 

ag'JsriltshS  ^Mit^^^^!i::'ji^^^ri^- ««-- 

execut  on  debtor  as  from  the  hm«  »■  ^  lu  ^"^g^o^s  of  the  writs  of 
to  the  sheriff  to  brexertedayfrth'wr''  '«  .^/''^'^'-ed  execution, 
of  such  time,  it  shallTe  the  TaJ;  of    he  S^wThSI'" 
upon  the  receipt  of  any  such  xtrit  L.L  '  ^'•^"?"t  fee. 

.j.of.  .^  ,.„■;,  ^,_  iSr  ,t-t.e"TJ!;:,^S 

Provided  that  no  such  writ  shall  preiudice  thp  Hf  in  f^      u 

(-)  In  this  section  the  term  "shpriff"  iM,.i.,^^„  ^ 

charged  with  the  enforcement'f  a'Sf of  e'^  tn.**"'  "''"" 
i     (3)  The  provisions  of  this  section  do  nut  apply  to  Scotland. 

Part  III. 

PeHFORMANCE  of  THK  COxNTBACT. 

!  terms  Jf'the^c'SroJsK  '"  ''""'  "  ^'''^^^^""^  ^'^  the  -IJerand 

Q  Q  2 
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-"«B»»M«  neacfc'i 


28.  Unless  otherwise  agreed,  delivery  of  the  goc 
puynient  of  the  price  are  concurrent  conditions,  that  is 
the  seller  must  be  ready  and  willing  to  give  possessioi 
goods  to  the  buyer  in  exchange  for  the  price  ;  and  th 
must  be  ready  and  willing  to  pay  the  price  in  excha 
possession  of  the  goods. 

28.— (1)  Whether  it  is  for  the  buyer  to  take  posse 
the  goods  or  for  the  seller  to  send  them  to  the  buyer  is 
tiou  depending  in  each  case  on  the  contract,  express  or  i 
between  the  parties.  Apart  from  any  sueli  coutract,  ex 
implied,  the  place  of  delivery  is  the  seller's  place  of  bus 
he  have  one,  and  if  not,  his  residence  :  Provided  that 
contract  be  for  the  sale  of  specific  goods,  which  to  the 
ledge  of  the  parties  when  the  contract  is  made  are  i 
other  place,  then  that  place  is  the  jjlace  of  delivery. 

(2)  Where  under  the  contract  of  sale  the  seller  is  b 
send  the  goods  to  the  buyer,  but  no  time  for  sending 
fixed,  the  seller  is  bound  to  send  them  within  a  rei 
time. 

(3)  Where  the  goods  at  the  time  of  sale  are  in  the  pc 
of  a  third  person,  there  is  no  delivery  by  sellei-  to  buye 
and  until  such  third  person  acknowledges  to  the  buyer 
holds  the  goods  on  his  behalf ;  provided  that  nothing 
section  shall  affect  the  operation  of  the  issue  or  transff 
document  of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as  iu 
unless  made  at  a  reasonable  hour.  What  is  a  reasonal 
is  a  question  of  fact. 

(5)  Unles.s  otherwise  agreed,  the  expenses  of  and  ii 
to  putting  the  goods  into  a  deliverable  state  must  be  1 
the  seller. 

30.— (1)  Where  the  seller  delivers  to  the  buyer  a 
or  goods  less  than  he  contracted  to  sell,  the  buyer  m 
them,  but  if  the  buyer  accepts  the  goods  so  delivered 
pay  for  them  at  the  contract  rate. 

(2)  Where  the  seller  delivers  to  the  buyer  a  qui 
goods  larger  than  he  contracted  to  sell,  the  buyer  ms 
the  goods  included  in  the  contract  and  reject  the  rt 
may  reject  the  whole.  If  the  buyer  accepts  the  who 
goods  so  delivered  he  must  pay  for  them  at  tm  contra 

(.S)  Where  the  seller  delivers  to  the  buyer  the  goodi 
tracted  to  sell  mixed  with  goods  of  a  different  descri] 
included  iu  the  contract,  the  buyer  may  accept  the  goc 
are  in  accordance  with  the  contract  and  reject  the  n 
may  reject  the  whole. 

(4)  The  provisions  of  this  section  are  subject  to  a 
of  trade,  special  agreement,  or  course  of  dealing  beti 
parties. 

31.— a)  Unless  otherwise  agreed,  the  buyer  of  goc 
bound  tu  accept  delivery  thereof  by  instalments. 

(2)  Where  there  is  a  contract  for  the  sale  of  got 
delivered  by  stated  instalments,  which  .  iC  to  be  sepam 
for,  and  the  seller  makes  defective  deliveries  in  respei 
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breach  g  vine  rise  to  a  ,■!«;!««;..       **"*-""".  ■'  's  a  severuhle 
r-Vht  to'^reat'thr;,;;',.^Xu^  ''»'  -^  '«  " 

i,,  -^J:^rizl]'l"^i?,ifr;^^  of  «ale  the  seHer    UeH.r,  eo 

delivery  of  the  ^'oo<a  to  a  ot  er  th     «ed  bv   h  Y''''  """• 
or  no  .  f„r  the  pnrpose  of  tran«,niss!o,     i    S    b„y?r        2^ 
/..^deemed  to  he  a  delivery  of  the  jjoods  to   he  £     """' 

{■2)  Unless  otherw  so  authorized  1)v  H.a  hnvo».  fj  ^  n 
make  such  contract  with  theTrru.  ^o,    hdm  f  ,'.   Tl.o    '■"  *""'' 
iiiavljc  reasonable  havin.r  rp,      -  *    "."^'"'y  "'  '"c  l)nyer  as 

and  the  other  d;cJS^roKr.:.c;se      TZMl  ''"  ^'^^^ 
to  do,  and  the  iroo.k  arc  Lf  o,     ..^       i  •       ^  *^"^'"  ^""^''  so 

sell^-  .^"S  buy'T  :*^S;^  ;^!S^  .«-"^«  «-  -nt  by  the 
.ircunistances  i,/which  it  is  usua  7  •°"  ^''^^^n^'t'  "nder 
■'ive  such  notice  o  the  buYc  as  m«v  """n'  \''^'  ^"'''  "'"^^ 
.e,„  during  their  sea  tranS^a.  d.  rfh^r'  '"'"  L"  f"" 
tl^^oods  shall  be  dee.ed  to  be 'at  his^  iisk  ounngsucS  2 

H'o  l.nver  ninst   nprpr/hlil       t'lat  uhci-e  they  are  wlien  sold,  ?.>o.lsare 
r  sk-    f  dp?Iri  ;  "^^^"^  ^''''esS'  ""less  otherwise  agreed,  take  anv  ''e"^"'^''  at 
isiof'S,;!^"  '"  ''^  "^'«  necessarily  fncidenttrtSJ  •"--•M.-ae... 

34. --(1)  Where  goods  are  delivered  to  the  buyer  wbJPh  l>p 
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them  unless  and  until  he  has  hml  n  r^oV — ;"'^" '"*>'■ '"'cepwd 

i  -unining  them  for  1    .u  r^^1,f^I"^    LTK'"'^^  "' 

are  u.  conformity  with  the  contract  ^^^    '''^''"  ^'"'^ 

(:')  Unless  otherwise  agreed,  when  the  seller  tenders  deliverv 

|to  do,  I,,,  is  not  l„mnd  f,.  r  /^'^''P.^/hem,  having  the  right  so  t>ound  to 
I       ,  •    >s  not  iKUUKl  to  return  them  to  the  seller,  but  it  is  T''""-"  '•<^- 

jectoil  g(io<ls. 
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sufficient  if  he  intimates  to  the  seller  that  he  refuses  t( 
them. 

37.  When  the  seller  is  ready  and  willing  to  deli 
goods  and  requests  the  buyer  to  take  delivery,  and  th( 
does  not  within  a  reasonable  time  after  such  reque 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  a 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  ti 
for  ft  reasonable  charge  for  the  care  and  custody  of  the 
Provided  that  nothing  in  this  section  shall  affect  the  ri 
the  seller  where  the  neglect  or  refusal  of  the  buyer  I 
delivery  amounts  to  a  repudiation  of  the  contract. 

Part  IV. 
Rights  ok  Unpaid  Seller  against  the  Goods 

,?®',7"^'^  '^^'^  *^"*""  "^  ^^°^^  '8  deemed  to  be  an  " 
seller     within  the  meaning  of  this  Act — 

(a)  When  the  whole  of  the  price  has  not  been  r 
tendered ; 

(b)  When  a  bill  of  exchange  or  other  negotiable  insti 
has  been  received  as  conditional  payment,  and  th 
dition  on  which  it  was  received  has  not  been  fulfi 
reason  of  the  dishonour  of  the  instrument  or  otherv 

(2)  In  this  part  of  this  Act  the  term  "  seller"  incliid 
person  who  is  in  the  position  of  a  seller,  as,  for  instar 
agent  of  the  seller  to  whom  the  bill  of  lading  has  l)een  enc 
or  a  consignor  or  agent  who  has  himself  paid,  or  is  d 
responsible  for,  the  price. 

39.— (1)  Subject  to  the  provisions  of  this  Act,  and  ( 
statute  in  that  behalf,  notwithstauding  that  the  property 
goods  may  have  passed  to  the  buyer,  the  unpaid  sel 
goods,  as  such,  has  by  implication  of  law— 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  th( 
while  he  is  in  possession  of  them  ; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
ping  the  goods  in  frmisifu  after  he  has  parted  wi 
possession  of  them ; 

(r)  A  right  of  re-sale  as  limited  by  this  Act. 

(2)  Where  the  property  in  goods  has  not  passed  i 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  ren 
a  right  of  withholding  delivery  similar  to  and  co-ext 
with  his  rights  of  lien  and  stoppage  in  Iransitu  whei 
property  has  passed  to  the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the 
while  in  his  own  hands  or  possewiion  by  arrestment  or  poir 
and  such  arrestment  or  poinding  shall  have  the  same  ope 
and  effect  in  a  competition  or  otherwise  as  an  arrestm* 
poinding  by  a  third  party. 

Unpaid  Seller's  Lien. 

41-— (1)  Subject  to  t!ie  provisions  of  this  Act,  the  u 
seller  ot  goods  who  is  in  possession  of  them  is  entitled  to 
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possession  of  them  until  imyment  or  tender  of  the  price  in  the 
following  cases,  namely  :~  ^ 

(a)  Where  the  goods  hare  been  sold  without  any  stipulation 
as  to  credit ; 

(*)  Where  the  goods  have  been  sold  on  credit,  but  the  term 

of  credit  has  expired ; 
('•)  AVhere  the  buyer  becomes  insolvent. 
(-)  The  seller  may  exercise  his  right  of  lien  uotwithstandinir 

,„«Lif  '^  '^,I^^^''*^'«^''^n  "f  tl'e  fe'oods  as  agent  or  bailee  ov 
custodier  for  the  buyer. 

rn^J!*  i^^''*""^  *"  ""P"^"^.  ?*"^''  •""  '»"''«  P'"'t  J^^'iverv  of  the   Part  <klivorv. 
goods,  he  may  exercise  his  right  of  lien  or  retention'  on  the 
remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  or 
right  of  retention. 

43.— (1)  The  unpaid  seller  of  goods  loses  his  lien  or  riirht 
of  retention  thereon —  ° 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer 

/Av'^^u  ""^  reserving  the  right  of  disposal  of  the  goods  ; 
of  the^"o  d  ^"^^''  *^'"  '"^  **^^"'  'awfully  obtains  possession 

(<•)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  ri<,'lit  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for  the 
price  of  the  goods. 

Stoppage  in  transitu. 

f^'/l''^^''^  *°  .the  provisions  of  this  Act,  when  the  buyer  Kightof 
..t  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  stoppage  in 
with  the  possesiion  of  the  goods  lias  the  right  of  stoppin"  ''"'"""'• 
them  mlranmlu,  that  is  to  say,  he  may  resume  possession  of 
the  goods  as  long  as  they  are  in  course  of  transit,  and  may 
retain  them  until  payment  or  tender  of  the  price. 

45.— (1)  Goods  are  deemed  to  be  in  course  of  transir  from   Dumtion  of 
tlie  tune  when  they  are  delivered  to  a  carrier  by  land  or  water    transit, 
or  0  her  bailee  or  custodier  for  the  purpose  of  transmission  to 
the  buyer  until  the  buyer,  or  his  agent  in  that  behalf,  takes 
fieliyery  of  them  from  such  carrier  or  other  bailee  or  custodier. 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery 
ot  t  le  goods  before  their  arrival  at  the  appointed  destination, 
the  transit  is  at  an  end. 

(3)  It;  after  the  arrival  of  the  goods  at  the  appointed 
aestination,  the  carrier  or  other  bailee  or  custodier  acknowledcres 
to  the  buyer  or  his  agent  that  he  holds  the  goods  on  his  behalf 
and  continues  in  possession  of  them  as  bailee  or  custodier  for 
the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it  is 
immaterial  that  a  further  destination  for  the  goods  mav  have 
heeu  indicated  by  the  buyer. 

(4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  or  custodier  continues  in  possession  of  them, 
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tlie  transit  is  not  deemud  to  be  at  an  end,  even  if  the  sell 
refuged  to  receive  them  back. 

(5)  When   poods  are  delivered  to  a  ship  chartered  1 
bnyer  it  is  a  question  depending  on  the  circumstances 
particular  case,  whetlier  tiiey  are  in  the  possession  of  the  i 
as  a  carrier,  or  as  ajjent  to  the  buyer. 

(fi)  Where  the  carrier  or  other  bailee  or  custodier  wrot 
refuses  to  dehver  the  goods  to  tlie  bnyer,  or  his  agent  ii 
behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7)  Wliere  part  delivery  of  the  goods  has  been  made 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the 
may  be  stopped  in  tranntu,  unless  such  part  delivery  haf 
made  under  such  circumstaDces  as  to  snow  an  agreem( 
give  np  possession  of  the  whole  of  the  goods. 

46. — (1)  The  unpaid  seller  may  exercise  his  right  of  stc 
in  Irnnxifu  either  by  taking  actual  possession  of  the  goc 
by  giving  notice  of  his  claim  to  the  carrier  or  other  bai 
custodier  in  whose  oossession  the  goods  are.  .Such  notic 
be  given  either  to  tlie  person  in  actual  possession  of  the 
or  to  his  jtrincipal.  In  the  latter  case  the  notice,  to  be  ell) 
must  be  given  at  such  time  and  under  such  circumstance 
the  principal,  by  the  exercise  of  reasonable  diligence 
communicate  it  to  his  servant  or  agent  in  time  to  prev 
delivery  to  the  bu^er. 

(2)  When  notice  of  stoppage  in  transitu  is  given  V 
seller  to  the  carrier,  or  other  bailee  or  custodier  in  possesf 
the  gf)ods,  he  must  re-deliver  the  goods  to,  oi  according 
directions  of,  the  seller.     TliC  expensec  of  such  re-deliverj 
l)e  borne  by  the  seller. 
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47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  c 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not  al 
by  any  sale,  or  other  disposition  of  the  goods  which  the 
may  have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  go<Kl8  hat 
lawfully  transfeiTed  to  any  person  as  Imyer  or  owner  i 
goods,  and  that  person  transfers  the  document  to  a  perso 
takes  the  document  in  good  faith  and  for  valuable  cons 
tion,  then,  if  such  last-mentioued  transfer  was  by  w:iy  i 
the  unpaid  seller's  right  of  lien  or  retention  or  stopps 
transitu  is  defeaced,  and  if  such  last-mentioned  tmnsfer  \ 
way  of  pledge  or  other  disposition  for  value,  the  unpaid  i 
right  of  lien  or  retention  or  stoppage  in  transitu  can  o 
exercised  subject  to  the  rights  of  the  transferee. 

48. — (1)  Subject  to  the  provisions  of  this  section,  a  co 
of  sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaif] 
of  his  right  of  lien  or  retention  or  stoppage  in  transitu. 

(2)  Where  an  unpaid  seller  who  has  exercised  his  ri} 
lieu  or  retention  or  stoppage  in  transitu  re-seils  tiie  i 
the  buyer  acquires  a  good  title  thereto  as  against  the  or 
buyer. 
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»>,i^L^^''^''°  .'^  ^V^^"  "^  "^  "  perishable  nature,  or  where 

lo  re  gei I,  ana  the  buyer  does  not  w  th  n  a  reasoimblp  Hn.» 
pay  or  tender  the  price,  the  unpaid  seller  „my  .3  the  eo  I 
and  recover  tron,  the  original  buyer  .lamJ^eH  f.Vu'.v  1 
occasioni-d  by  his  breach  of  contract  ^       ' 

(4)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in 
-•ase  the  buyer  should  make  default.  «„d  on  tl^e  hi  making 
-lefault,  re-sells  the  good,,  the  original  contrac^of  H„le  ^5 
In^tKSa^:^'^'^""^  '''^^^-  '"  -^  dinl'thJtlle"; 
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.^^v^-tz  cr:.;."  t-^^su^  ^  ■■■■ 

°ftt"  "  '°':'V  >»  W  '«'  "«  l."«-l«  ac-cordiog  to  tK™ 

neglects  or  refuses  to  pay  such  price,  the  seller  may  ma  ntain  n 
acton  for  the  pnce,  altliough  the  property  in  the  gS  h^ 
not^pa^ed.  and  the  goods  have  not^^b^n  aWLtS  t  S 

(3)  Xothing  in  this  section  shall  prejudice  the  ri<»ht  nf  tho 
seller  in  Scot  and  to  recover  interest  on^h^  price  from  the  date 
of  tender  of  the  goods,  or  from  the  date  oS  whlcnhe  price 
was  payable,  as  the  case  may  be.  ^ 

60.— (1)  Where  the  buyer  wrongfully  neglects  or  refuses  to  n 

12  tt n'T^r'SSi'^r'^'  '''  -llerlnay'maintaL'^nSon   '^Zr 
Against  lun  for  damages  for  non-accei)tance.  acceptance. 

Jr  |''«m«"8ure  of  damages  is  the  estimated  loss  directly 

Rfinifdifs  of  the  Buyer. 

.lelk;7thl^i?.S'K'''''"!:'""'!S^"''y  "eglects  or  refuses  to  Damages  for 
SnTt  th A.^  f  H  ^"^"■'  ^^'  ^"^'•'  "''^y  maintain  an  action  non-dllivery. 
awinst  the  seller  for  damages  for  non-deli ver\ . 

(1)  I  he  measure  of  damages  is  the  e.stimated  loss  direetiv 
(•»   .VI.ere  there  is  an  available  market  for  the  goods  in 
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question  the  meaaure  of  iIuiiiukim   Ih  fnimd  fmie  to  I 
tained  l)y  the  diffirence  Itetween   the  contract  price 
market  or  current  price  of  the  ^ooda  at  the  time  or  titi 
they  ought  to  have  been  delivered,  or,  if  no  time  w 
thin  at  the  time  of  the  nt'imal  to  deliver. 

62.  In  any  atttion  for  breach  of  contract  to  delivei 
or  ascertained  ^y)*yA»  the  Court  nia^,  if  it  thinks  fit 
application  of  the  plaintiS*,  by  ita  judgment  or  decri 
that  the  contract  thai!  I)0  ijerformed  8)iecirically,  withnii 
the  defendant  the  option  of  retaining  tlie  j?'^"  on  pa; 
damages.  The  judgment  or  decre*'  may  be  unconait 
upon  such  terms  and  conditions  as  to  damages,  paj 
the  price,  and  otherwise,  as  to  the  Court  may  seem  j 
the  application  by  the  plaintiff  may  be  made  at  any  tin 
judumcnt  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  Ix 
mentary  to,  and  not  in  derogation  of,  the  right  ol 
implement  in  Scotland. 

63. — (1)  Where  there  is  a  breach  of  warranty  by  tl 
or  where  the  buyer  elects,  or  is  compelled,  to  treat  an; 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of  m 
the  buyer  is  not  by  reason  only  of  such  breach  of  ' 
entitled  to  reject  the  goods  ;  but  he  may 
(a)  set  up  against  ^he  seller  the   breach   of  wan 

diminution  or  extinction  of  the  price  ;  or 
{b)  maintain  an  action  against  the  seller  for  dam 
the  breach  of  warranty, 

(2)  The  measure  of  damages  for  breach  of  warnint 
estimated  loss  directly  and  naturally  resulting,  in  the 
course  of  events,  from  the  breach  of  warranty. 

(3)  In  the  case  of  breach  of  warranty  of  quality  sue 
firimd  facie  the  difference  between  the  value  of  the 
the  time  of  deliverv  to  the  buyer  and  the  value  tb( 
have  had  if  they  had  answered  to  the  warranty. 

(4)  The  fact  that  the  buyer  has  set  up  the  breach  of ' 
in  diminution  or  extinction  of  the  price  does  not  prev 
from  maintaining  an  action  for  the  same  breach  of  wa 
he  has  suffered  furthei-  damage. 

(5)  Nothing  in  this  section  shall  j)rejudice  or  a 
buyer's  right  of  rejection  in  Scotland  as  declared  by  I 

64.  Nothing  in  this  Act  shall  affect  the  right  of  the 
the  seller  to  recover  interest  <^  special  damages  in 
where  by  law  interest  or  special  damages  may  be  reci 
or   to  recover  money  paid  where  the  consideration 
payment  of  it  has  failed. 

Part  VI. 

Sl'pplementary. 

66.  Where  any  right,  duty,  or  liability  would  arise 
contract  of  sale  by  implication  of  law,  it  may  be  negt 
varied  by  express  agreement  or  by  the  course  of 
between  the  parties,  or  by  usage,  if  the  usage  be  su< 
bind  both  parties  to  the  contract. 
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Ac^^;  Jl^^SS^&'ihS'i'^ '"  tiT''  ^^^»''''  «-»•-•-• 

l.v  action.  «'t"«rwi»e  by  thm  Act  proTided,  Ik;  eiiCorced  cnforcable 


by  ACliou. 
Aiiuliun  wiei. 


68.  In  tbo  caH«.  of  n  nule  hv  am-tion— 

n,ndeanybiddcj;";;;';e^U^£'Ldf  "— -»'  '« 
(.{)  Whm.  ,1  sale  by  Huction  i^  not  notiHed  to  he  subieot  h. 

Eh  »        I     '■"  ""''  '"""*"  '"•  t"  employ  any  pereon  to 
b.dat«„chHale  or  for  the  auctionnT  knowiLK^"  ?ake 

the  Eye? :  *'  ■■"''  "'"^  "^  ''"'^^''^'l  "*  ^^''^ulent  by 

^'!eLt^Ii:^uS''l•'""''  "1  "''''"r'  *°  '«■  •"''>i««'  to  a 
reBervtd  e.\pre««ly  by  or  on  beha  f  of  the  seller 

liv  the  seller  foi^lpr?r.?        '"'"n«Kt'8,  he  nmy,  in  an  action  ««<'tland 
Court  iJS  Ly.     .r""''/'"  '•-:;i""'^'''  '"  the  discretion  of  the  *'"-'"  '^«««=h 
umrt  oe.ore  which  the  action  depends,  to  consj.'n  or  oav  inh,  °f  warranty 
onrt  tl«  pruc  of  the  ^onds,  orViu-t   hen-of/o?  o  give^o    er  '"'"•''• 
reasonable  security  for  the  due  pifment  thereof        ^ 

60.  The  enactments  inentioned  in  the  sclicdnl..  k.  ikJu  \  ^ 

Sions  o?/hl^  1..  ^/'^  >nconsi8t,-nt  with  the  express  p.„ 
CJ  nrin       ^^^'^^  ""  particular  the  rules  relatins  to  tne 
aw  of  pnncij«vl  and  agent  and  the  efiect  of  fraud   misreore 
tation,  duress  or  coercion,  mistake,  or  oth™  invrdatinJ 
ejuj.  shall   continue   to  apply  to  co'ntracLs  forThe  s^Tf 

8hal/aS'^^  '"  "'?  *^"^  "','■"  *"y  '^P^'^1  «fl«ctod  thereby 
Shall  affect  the  enactments  relating  to  bills  of  sale,  or  any 
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InlorpreU- 
tion  of  term» 


.-.2  k  ft.l  Vi,.t. 
c.  4.V 

•W  A:  .•>!  Vicl. 
c.  40. 


^nacttmcnt  relnling  to  the  ulu  of  goo<li  which  ii  not  < 
rvpuled  Uj  thii  Act. 

(4)  The  proviiioni  of  thJH  Act  relHtiti}r  to  cniitrHOt 
do  not  appfjr  to  anv  traiiuction  in  tlio  furiii  of  a  coi 
■ale  wliich  ii  intended  to  operate  bjr  way  uf  tnorti^ttgc, 
chai-Ke,  or  other  aeonrity. 

(5)  Nothing  in  tliis  Act  ihall  prejudice  or  ati'ect  t 
Iord'«  right  of  hypotliec  or  wqiiettration  for  rent  in  8o 

68. — (!)  lu  this  Act,  iinleM  the  context  or  aiilijec 
otherwise  rcfjiiires,   - 
*'  Action  "  includeH  counterclaim  and  net  oft",  and  in  > 

condescendence  and  claim  and  compennation  : 
"  Hailee  "  in  Scotland  inrlndea  ouRto<lior  : 
"  Buyer  "  means  u  ncr«on  who  buys  or  ajfreen  to  imy 
"(\)ntract  of  dale'    includoM  an  agreement  to  Hell  iti 

a  sale : 
"  Defendant "   includes   in  Scotland  defender,  resj 

and  claimant  in  a  multiple  noindin^' : 
"  DoliTery  "  means  voluntary  ..ranHfer  of  jHissegnion  f 

pomon  to  another : 
*'  Document  of  title  to  (jnodH  "  hact  the  same  meani 

had  in  the  Facton  Acta  : 
"  Factora  Acta"   mean  the   Faetorn  Act,   1H8!>,  the 
('Scotland)  Act,   1890,  and  any  eriacttncnt  ameni 
sabstituted  for  the  same  ; 
"  Fault  "  means  wrongftil  act  or  default : 
"  Future  goods  "  mean  goods  to  lie  manufactured  or  ii 
by  the  seller  after  the  making  of  the  contract  of  mi 
"  Goods  "  include  all  chattels  personal  other  than  tl 
action  and  money,  and  in  Scotland  all  (•orpf)real  nic 
except  money.     The  term  includes  emblements,  im 
growing  crops,  and  things  attached  to  or  forming 
the  land  which  are  agreed  to  be  severed  Itefore 
under  the  contract  of  sale  : 
"  Lien  "   in  Scotland  includes  right  of  retention  : 
"Plaintitr"  iuclndes  pursuer,  complainer,  claimiiu 
multiplepoinding    and   defendant   or  defender  c 
claiming : 
"  Property  "  means  the  general  projierty  in  goods,  n 

merely  a  special  property  : 
"  Quality  of  goods  '  includes  their  state  or  condition 
"  Sale  "  includes  a  bargain  and  sale  us  well  as  a  si 

delivery  : 
*•  Seller  "  means  a  person  who  sells  or  agrees  to  sell  p 
"  Specific  goods  "  mean  goods  identified  and  agreed  i 

tne  time  a  contract  of  sale  is  made  : 
"Warranty"  as  regards  England  and  Ireland  niei 
agreement  with  reference  to  goods  which  are  the  i 
of  a  contract  of  sale,  but  collateral  to  the  main  pur 
such  contract,  the  breach  of  which  gives  rise  to  !i 
for  damages,  but  not  to  a  right  to  reject  the  goo 
treat  the  contract  as  repudiated. 
As  regards  Scotland  a  breach  of  warranty  shall  be  dee 
\>e  a  failure  to  perform  a  material  jmrt  of  the  contr 
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64.  Tln«  Act  ..my  be  cited  h«  the  ShIo  of  (J.mkU  Act,  I8!)a.     s....rt  tui.. 
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8CIIEDULK. 
Committee.     ^    ^  ^*'  ''**'  direction  „f  the  Statute   Uw 

KjfACTMENTS  KkI'KALBD. 

."UmIiiii  ■iicI  Chaptfr, 

1  Jttf.  1,  c.  21- 

:'9  Car.  '2.  c.  J 


Section  6(». 


An  Act 


Titlf  of  Art  mill  Kxt,.|,f  of  Knpfal. 


inst  bruker«. 
le  whole  Act. 


!» Geo.  4,0.  H 


19  Jt  20  Vict.  c.  «)  - 


1»  &  :'ii  Vict.  c.  »7 


^"«^?ne'r  *'"'  »"**'«"<'«"  "'  'raud.  and 

III  part;    that  ia  to  aay.   aectiona 
tifteen  and  aixteen.* 

^  ni!;li '"'■  •?":!*""»<«  written  tnemonindum 
ana  engagements. 

In  part;  that  ia  to  say,  section  aeven. 

^  ActlS.'"'"  ^^'^  Amendment  (ScoUand) 

In  part ;  that  is  to  say.  sectiona  one. 
two,  three,  four,  and  five. 

The  Mercantile  Law  Amendment  Act,  lSo« 
m  part ;  that  is  to  say,  sections  one 
and  two. 


•  Commonly  cited  as  sections  sixteen  an.l  seventeen. 
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A. 
"ABOUT," 

meaning  of,  235,  241. 

ABSOLUTE  AUTHORITY, 
to  take  possession,  371. 

ACCEPT, 

when  buyer  is  bound  to,  523,  533,  534  539 

a  refusal  to,  must  be  made  within  a  reLmUe  time,  543 

rights  to  refuse  to  accept,  or  t,.  deliver  are  mutual,  546.  ' 

ACCEPTAXCE  AND  RECEIPT.     See  Formalities 

d.Herence  between  "acceptance  "  and  "  receipt,"'l7  31 
what  constitutes  an  acceptance,  19. 
what  constitutes  an  actual  receipt,  20. 
carrier  not  an  agent  to  accept,  18,  23,  138. 
^ee  Constructive  Possession  CapIcity. 

ACCOUNT, 

running  between  seller  and  buyer,  359,  434. 
See  Payment. 

ACTION  AT  LAW, 

property  may  pass  by,  173. 

to  recover  the  price,  523. 

to  recover  back  money  paid,  188,  190,  194,  256,  532,  546 

for  damages  where  there  was  a  breach  of  warranty,  538 

or  set-off  where  there  was  a  breach  of  warranty,  538 
againsl.  the  seller  for  not  delivering,  523,  531. 
against  .he  buyer  for  not  accepting,  522,'  533^ 
where  perform-  jce  is  impossible,  522. 
where  either  ,..rty  refuses  to  perform  his  part  before  the  time 

tor  performance  has  arrived,  523. 
where  credit  has  been  ;.:iven,  488,  526. 
for  breach  of  warranty,  213,  488,  536. 
for  specific  performance,  530. 
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INDEX. 


*'AD  IDEM," 

parties  uot,  111,  177,  178. 

ADULTERATION  OF  FOOD,  263. 

AFTER-ACQUIRED  PROPERTY, 

promise  to  assign,  145,  270,  271,  292. 


AGENT, 

broker  is  an,  for  both  parties,  to  sign,  83. 
authorized  to  sign  under  the  s.  4  of  the  Sale  of  Gootls  Act,  76. 
the  signature  to  the  memorandum  under  s.  4,  may 
the  signature  either  of  the  party  himself  or  of  1 
agent,  71. 
cue  contracting  party  cannot  be  an  agent  to  sign  a  memorundu 
of  a  contract  for  the  other,  even  if  expressly  authorized,  s 
qutere,  70,  77. 
is  liable  on  a  contract  made  in  his  own  name,  but  evidence  nu 

be  given  to  show  that  his  principal  is  a  party  too,  58,  91. 
set-oflFof  a  debt  due  from  the  agent,  against  a  debt  due  to  tl 

principal,  92. 
authorized  to  make  a  contract,  and  merely  authorized  to  sign 

memorandum  of  one  made,  distinction  between,  77,  78. 
revocation  of  agency  under  Factors  Acts,  467. 
definition  of  agent  under  the  Factors  Acts,  468. 
to  forward,  may  become  an  agent  to  hold  for  the  buyer,  37 

394,  395. 
the  carrier  does  not  lose  his  lieu  by  becoming  so,  398. 
giving  samples,  part  delivery,  «fec.,  are  no  more  than  evidenc 
of  an  agreement  to  hold  the  residue  aa  agent  of  the  buye 
402. 
merely  authorized  to  take  possession  of  goods  can  maintain  r 
action  in  his  own  name  for  any  wrong  done  to  the  goods,  42 
unless  he  is  the  assignee  of  a  bill  of  lading,  421. 
consigning  to  a  principal,  239,  241.  n.,  310,  351. 
principal  consigning  to  an,  154,  310,  349. 
seller's  agent  may  stop  in  transitu,  350,  35?. 
measure  of  damages  where  an  agent  consigns  to  a  principal,  55 
"  intrusted,"  who  is,  under  the  Factora  Acts,  460,  466,  469. 
a  merchant's  clerk  is  not,  464,  n. 
a  wharfinger  is  not,  469. 
insolvent,  purchasing  for  a  solvent  principal,  501. 

See   also  Auctioneer,   Broker,    FAnmB,   Hailee.  Capacit' 
Si-oFPAGK  IN  Transitu. 
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AGREEMKNT, 

«Jmt  .,ree.neuts  ure  withiu  Statute  of  Frauds  and.  4  of  the 

••sale  of  Goods  Act.     See  also  Formalit.ks 
executed,  and  executory,  defined.    Introdue.  ix.,  129   1.31  „    o.o 
'.e  ween   seller  and   buyer    n.ay   be    e,uivalent    t'        1    L;  Ij 

dehvery,  though  the  ,ood«  remain  in  the  .elier's  .n^U^i^^X 

between  holder  of  goods  and  buyer  uaay  ternnnute  the  ..,./.,, 

between  consignor  and  carrier  may  prevent  goods  in  the  hands 
of  earner  from  ever  being  m<m«.e7«,  1.51    4lo  '"'"'^' 

to  sell  goods  may  amount  to  a  sale,  or  remain  executory,  136 

to  assign  afteraciuired  property,  115   270   -'yi 

when  the  undertakings  of  the  seller  and  buj-erare  independent 

and  when  dependent,  483,  006. 
operation  in  law  of  an  agreement  for  sale    -^m 
Mhere  the  parties  intended  to  contract,  but  by'nnstake  had  not 

UUI16  80|    I  t  ij, 

entered  into  by  means  of  a  fraud,  173 

'"mtlHlT'T'"  ""'""{  '''''"'  "'^'  '-"'"''^*°"«  P--'«»'  are 
nniuihlled,  express  conditions,  130,  181,  209. 

implied  conditions,  181. 
rules  for  ascertaining  wiiat  are,  175.     See  Contract 
OK  .Sale. 

'ALL  FAULTS,"  SALE  OF,  WITH, 
meaning  of,  .537. 

ANTECEDENT  DEBT, 

pledge  for  an,  under  the  Factors  Acts,  473. 

ANTICIPATION  OF  THE  TERMINATION  OF  THE  rHA.YSmrS 

APPARENT  AUTHORITY,  474,  496. 

APPARENT  POSSESSION,  458,  474,  496. 

APPROPRIATION  OF  GOODS.     See  also  Sal.. 
meaning  of,  136,  n. 

of  specific  goods,  requisite  to  make  a  sale,  132 
made  by  nnstake,  143. 
■  may  be  made  subsequently  to  the  contmct,  137. 
may  be  by  the  assent  of  both  parties,  137,  140. 
or  by  the  determination  of  an  election,  141. 
is  generally  made  by  delivery  to  a  carrier,  138,  147,  148,  150 

IDtj. 
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Al'1'llOl'lJIATION   OF   C.OOm—corJiuued. 

eft'ect  of  the  form  of  the  hill  of  lading,  151,  153. 
stoppage  in  tiamitit,  cU'ect  of,  517,  521. 
invoice  is  evidence  of  intention  to  appropriate  goods,  153. 
of  i)roceed8  of  a  particular  consignment  to  meet  certain  1 
292,  293,  294. 

"  Al'PKOVAL," 

sale  on,  149,  209,  218,  540,  543.     See  also  Sample. 

"  ARRIVAL,  ON," 

moaning  of,  251.     See  Conditions  Pukcede.st. 

"ARUIVK,  TO," 

meaning  of,  253,  254.     See  CoNunioxs  I'ueceuent. 

ARTICLES,  I'EUISHABLE, 
resale  of,  504. 

"AS  SOON  AS  POSSIBLE," 
meaning  of,  247. 

ASSENT, 

hy  buyer  to  appropriation  l)y  seller,  13G,  137,  140. 
implied  by  keeping  the  goods,  543. 

by  keeping  the  broker's  note,  90,  109,  111,  114.  11 
induced  by  fraud,  174. 
where  the  parties  were  not  ad  idem,  175. 
of  warehouseman  or  carrier  to  hold  as  bailee  of  the  buyer. 
Capacity,  Formalities,  Wakeuouseman. 

ASSIGN, 

whether  a  mere  covenant  to,  is  effectual  to  pass  any  int( 
145,  270. 

ASSIGNEE  OF  BILL  OF  LADING, 

may  acquire  greater  rights  than  his  assignor  had,  418. 

where  he  has  notice  of  other  bills  of  lading,  441. 

is  umifFected  by  equities  between  seller  and  buyer,  443. 

ASSIGNMENT,       - 
equitable,  291,  316. 
subject  to  equities,  295,  323,  330. 
of  bill  of  lading,  418,  421,  422,  423,  431. 
by  a  mere  holder  or  thief,  424. 
where  the  -   is  no  document  of  title,  418. 
of  afte;  acquired  property.  145,  270,  292. 
of  a  debt,  291. 
notice  of,  to  debtor  or  holder  of  securities,  295. 
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AUCTrON, 

«ale«  1.J  are  witl.in  s.  4  of  the  Sale  of  Goo.Ih  Act  3 
co.uht.o.m  of  sale  .nusc  be  referred  to.  48 
AUCTIONEEH, 

'"  °;«£"  X'J^^r  '"■ »'«"  «  —-^ »  » .» i.i.„>  u.:„ 

but  not  to  make  a  contract,  78. 

is  not   authorized    bv  tlie  hnJnr  f,     • 

a  bujer  cannot  varj  such  a  contract  when  Ji.mprl  1»  c    . 

.—.  entered  n.tob,.....^ 

'tu  auctioneer's  clerk  is  not  an  agent  to  sign,  80. 
AUTHORITY, 

to  appropriate  goods  to  the  contract,  137 
confers  no  right  of  property,  4:.'0. 
apparent,  to  dispose  of  goods,  474  490 
absolute,  to  take  possession,  371,  411    41o 
conditional,  to  take  possession,  37r,,  412.  ^' 

to  deliver  possession,  372,  375   410 
when  acted  upon,  371.  ' 

when  revocable,  369,  371. 
coupled  with  an  interest   3G9 

POSSESSIO.V.  "HDERS.       iiiLL   OF   LaDIXO. 


I  any  interest, 


B. 

BAILEE  OF  GOODS. 

on  trusts,  holds  them  strictly  on  the  trusts  "93 

notice  to.  of  the  assignment.  295 

his  pn  vity  of  contract  with  the  bailor  is  not  transferred  by  a  sale 

of  the  goods  by  the  owner.  295,  362,  42" 
when  he  assents  to  hold  the  eoods  'fnr"7f.»  i 

m.y  m.k,  l„.„e|,  |i„bl„  eo  both  part,.,,  15,    ,g.,""'- 

and  sale,  difference  between,  173. 
BANKER'S    DRAFT, 

effect  of  buyer  not  giving  a,  161,  492. 
See  CoxDiTioxs  Frkcedext,  213.  " 

R  R  2 
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BANK    NOTE, 

purchase  of,  179. 

BANKRUPTCY, 

where  bill«  are  i„  the  hands  of  third  parties,  and  both  dr 
and  acceptor  are  baukruj.t,  296,  330. 

BARGAIN  AND  SALE.  Se.  S^^M. 

BARTER, 

definition  of.  Introduction,  ix. 
case  of,  172. 

"  BELIEVED  "   TO  BE  A   CERTAIN   QUANTITY 
meaning  of,  2.S8.  ^    ■^■^wiii, 

BILL  OF  EXCHANGE, 

acceptance  of  not  ahvays  a  condition  precedent  to  the  pass 

ofthe  property,  158,  165.  ^ 

drawn  against  certain  consignments,  292. 

Interests  and  Assignments. 
is  prima  facie  a  conditional  payment  only,  355. 
drawn  for  too  large  an  amount,  216. 
hut  may  be  an  absolute  discharge  of  the  debt,  356 
where  seller  is  paid  by  bill,  and  is  not  liable  on  the  bill  he 

paid  m  every  sense  of  the  word,  359. 
where  he  is  paid  by  acceptance  of  third  pei-son,  360. 

BILL  OF  LADING, 
what  it  is,  421. 

differing  from  c.uantity  actually  shipped,  237 
tender  of  two  of  a  set  of  three  bills  of  lading  ogo 
assignment  of,  417,  431. 

was  not  formerly  an  assignment  of  the  contract,  42'^ 
assignee  of,  is  now  a  party  to  the  contract,  422.' 
Bills  of  Lading  Act  of,  422,  581. 
it  operates  as  an  assignment  of  the  goods,  422—432 
It  operates  as  a  delivery  of  the  goods  themselves  in  the  sam^ 
circumstances,  424—429 

''S1S'1S':35"  "^"^  ^^^" '-'--'  -^'^^--^^ 

consideration  for  the  assignment,  a  pre-existing  debt,  43t> 

effect  of  reindorsement,  422,  n. 

must  be  bonA  fide,  441. 

assignee  not  affected  by  equities  of  which  he  had  no  notice,  422. 
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BILL  OF   LAimr.-conf{nue,f. 
plefl^re  of,  418,  438,  443. 

'Irawn  i,,  three  parts,  rights  of  successive  pledgees,  443 
effect  of  .ndorscnent  of.  on  the  right  to  stop  in  trnnuu,,  418,  430 
effect  of  retention  of,  by  buyer,  161 

""TndfrT'ST  °''  '"'  '""^  "'"^  '"  ^^•''^^"-  °f  --ptance 
let    38  "'  '"'■""''  ""^  "  '  ^^'^^^''^'^'^  "f  «-''« 

in  blank,  158. 

Lickbarroiv  v.  i/<7«on,  case  of,  426. 
tinstamped,  169,  358. 

a  holder  who  has  no  interest  in  the  goods  c.nnot  confer  any  by 
indorsing,  424,  431,  435.  ^    ^ 

to  the  extent  of  destroying  the  seller's  right  to  stop  in  u^nuiu!, 

where  consignors  take  bill  of  lading  delivenvble  to  their  own 
onler,  they  do  not  intend  to  pass  property  to  tl.e  consignees. 
lo2,  et  seq.,  163.  r,        < 

BILLS   OF   LADING   ACT  OF    1855,  422,  Appendix,  p.  581. 
BILL   OF  SALE, 

mernorandum  of  the  tern.s  on  which  a  wharfinger's  warrant  was 
pledged  does  not  require  to  be  registered  as  a,  458   n 

Kegistration  under  the  Act,  object  of,  497,  n. 

BONA    FIDE, 

sale  not,  Twt/ne'x  cine,  497,  498. 

BOOK,   BROKERS,  86.     See  also  Brokers. 

entry  in,  whether  the  memorandum  of  the  contract,  88. 

BOUGHT  AND  SOLD   NOTES,     See  also  Brokers. 
no  particular  form  necessary,  89. 
usual  forms  of, 

where  the  broker  on  the  face  of  them  acts  as  a  broker    89 
where  the  broker  on  the  face  of  them  acts  as  a  principal,  91* 
where  the  names  of  both  part.es  appear  on  each  note,  90 
where  the  name  of  one  party  only  appears,  90 
where  one  of  the  notes  was  altered  by  the  broker  97,  98 
where  one  note  only  was  delivered,  98. 
where  the  bought  and  sold  notes  differed,  99    101 
where  there  waa  one  sold  and  three  bought  notes    104 
an  action  may  be  brought  on  one  note  only  if  it  'is  a  ■sufficient 

memorandum,  113,  115,  116, 
where  the  bought  and  sold  notes  agreed,  b.it  differed  from  the 

contract  entered  into  by  correspondence,  117. 
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BREACH   OF  CONTRAPT      e        ,      « 
what  is  meant  bv  a,  622 

damages  lor,  549.     See  aho  Damaoe,. 


BROKERS, 

generally,  83. 

ciistomarj  authority  of,  84. 

are  subject  to  customs  of  trade,  87 

control  of  mayor  a.id  al.lermen  of  the  Citv  of  r  „„H 

Relief  Act  of  1«70,  85.  ^    ^  '^''"''°"  "^^^ 

formerly  hound  to  keep  a  Look,  86. 
whether  the  entry  in  the  l.n..lr  ;-  *i 

tract,  88,  et  ^'   "l  1  ""-'  "'^"»"-'«l"-  "f  the 

a  party  having  a  set-off  against  a  broker  dealing  as  a  princir 
has   he  same  set-off  against  the  real  principal  92  ^ 

t::;r;:r:r  r  ^^  ^-"-^  -  PHntTwhere  he 

have  no  right  to  make  themselves  parties  to  the  contract   93 

where  the  broker  altered  the  sold  note,  97*      '  " 

where  the  broker  delivered  one  n.,te  only  *98 

where  the  bought  and  sold  notes  differed,'  99,'  101    IQo 

where  there  was  one  sold  and  three  bought  notes   104 

whore  a  broker  signs  a  contract  he  was  ^ot  auSri!! -.o  mak. 

a»  action  may  In,-  brought  on  one  note  only.  113.  115,  116. 
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whether  H  prh.ci|„.il  has  a  riKht  t..  refuse  the  sale  n.-to  whei. 

teiidercMl  ],y  the  broker,  97,  114. 
or  to  (lisaiiprove  of  the  hiiyer's  imme,  11"). 
one  party  cannot  anthorizc  the  broker  to  bin.l  both,  1 1(1. 
extent  of  his  authority,  1 1 1 . 
where  the  bought  nn.l    sold    notes  set    out    a  eonfra.t    which 

differed    from    the  contract  agreeil  upon  by  correspon..  nee, 

1 18, 

distinction  between  evidence  of  a  contract  and  evidence  of  com- 
pbance  with  the  Statute  of  Frauds,  and  s.  4  of  the  Sale  of 
CJoods  Act,  119. 

there  may  bo  any  number  of  memoranda  all  cpially  originals, 
1 1 1/« 

See  aim  Aoent. 
BUYKH, 

where  the  seller  tenders  f.e  goods,    if  the   property  has  passed 

the  buyer  must  accept,  534. 
and  if  there  was  a  breach  of  warranty  ho  n.ay  bring  his  action 
for  damages  or  set-off,  536. 

if  the  property  has  not  passe.I,  buyer  may  refuse  to  accept 
").39.  '  ' 

where  there  is  a  condition  precedent  to  the  buyer's  obliga- 
tion to  receive  or  pay,  .(40. 

where  the  sale  is  by  sample,  '^\().     See  Sampi.k. 
right  to  return  the  goods,  niO. 
where  the  goods  are  ear-marked  the  buyer  cannot  treat  a  breach 

of  warranty  as  an  unperformed  condition  precedent,  540. 
refusal  to  accept  must  be  made  within  a  reasonal)Ie  time,  543. 
rights  are  mutual :  where  buyer  may  refuse  to  accept  seller  may 

refuse  to  deliver,  547. 
effect  of  buyer  icfusing  to  take  away  the  goods,  501. 
default  of,  does  not  entitle  seller  to  rescind  the  contract,  482, 

486,  495.     Sec  Remedies. 
effect  of  buyer  not  giving  a  banker's  draft  pinichialiy,  492. 

See  CoMiiTiuNs  Precedent  as  to  I'avment. 
effect  of  buyer  in  default  tendering  before  re-sale,  493. 
on    insolvency  of,   seller's  rights  arise  even  if  credit  has  been 

given,  490. 
on  insolvency  of,  seller  cannot  retake  possession,  MX. 
must  be  insolvent  before  stoppage  In  tr.nuitu  can  arise,  411. 
marking  goods  with  his  initials,  378. 
where  both  seller  .and  buyer  repudiate  tlie  goods,  397. 

takes  subject  to  infirmities  affecting  the  seller's  title,  178,  179, 
458,  459,  490. 
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hVYKR—cmfinued. 

for  v«i„e  of  coins,  banknotes  and  negotiable  inHtn.n.enU.  1 
111  nmrket  overt,  1 79. 
of  a  bill  of  lading,  417 

oxection  creditor,  and  trn»tee  in  bnnkrnptcy,  poni 
of,  contrasted,  497,  n.  '    •>  t-" 


C.  I.  F.,  ^- 

meaning  of,  241,  n. 

CAPACITV    IX    WHICH    A    PKRSON    HOLDS    .;00ns  335 

«lK|re  a  ba.leo  or  warehon.en.an  holdH  an  agent  for  the  bn^ 

«l.c.o  the  «eilt.r  holds  as  agent  for  the  buyer,  2(i,  361    ,f  .,, 
«he,e  the  seller  holds  an  agent  for  a  snb-bny;r   364  "' 

where  the  seller  is  also  a  warehouseman,  32  367   36fi 
where  a  carrier  hold,  them  as  agent  for  th.    .-iler,   150     J 

whether  a  carrier  holds  them  as  agent  for  the  buyer,  or  a, 
agent  to  forward,  37W,  386,  398.  .  "»•  as 

where  a  carrier  is  also  a  warehouseman,  394 

change  of  capacity  depends  upon  the  assent  of  In^th  parties  3< 

par   debvcry  to  buy  r  taking  san^ples.  .fee.  is  mere'r     d- 
of  the  capacity  ,n  which  the  residue  is  held   372   400 

evdence  of  warehouseman's  assent  to  hold  as  bailee' of  tlie  buy 
need  not  be  m  writing,  370.  ^ 

See  Estoppel.     Possrssiov'.     Warehduskman. 

" CARGO"  OF  A  CKKTAIN  QUANTITY  ORDERFD 

meaning  of,  236,  237,  239,  242. 

when  lost,  at  whose  risk,  252,  256,  268,  5-i6   5-^ 

two  ordered,  one  not  according  to  contract,  242" 
CARRIKR, 

is  not  an  agent  to  accept,  but  is  „n  agent  to  receive,  18   03 

but  not  always,  18,  148,  ^^.^y. 
reservation  of  the>,  dUponendi,  151 

where  goods  are  sent  by,  it  is  generally  the  seller's  interest  no, 

to  pass  the  property,  151. 
seller's  duty  generally  ceases  on  delivery  to  256 
where  the  carrier  holds  the  go^nls  as  agent'  for  'the  seller.   151, 

the  .flier  d-cs  n..t  necessarily  lose  his  lien,  319. 
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where  the  carrier  holds  the  „^U  an  a«ent   f..r  the   ..„,er.   m, 

the  carrier  .loes  „ot  lone  hi.  lieu  l,y  l.ccon.i„«ao  .J'.H 
whet  er  the  carrier  h„Ids  the  «.hkU  „h  an  „«ent  T;..    1,    or 
H8  bailee  of  the  buyer,  379,  .1H5,  39s,  '<'»«<»r.t,  or 

where  a  carrier  it.  aUo  a  wareho.,s,.'„„u,  3'»r, 

part  delivery  by  .»,  to  the  buyer,  taking  Han-plcH,  A-c.  jh  n.erelv 
evdence  of  the  capacity  in  which  the  re,i 'ue  ,  he  J    4"''^ 
change  of  capacity  depends  upon  the  assent  of  both  pnHi  ^'lO', 
«ood«  ,„  the  hands  of  a.     .SV  .Sr..PP.„„  ,,  Th.ss.tu  ' 

ettoct  of  a  tortious  takin«  from  a,  by  a  consignee,  .07 

tor^t^ojis  refusal  of  a,  to  deliver.   152.  362.  40H,    407. 

CASH.    -V..C«NnmuNs  Phkckden,  as  t(.  Payment,  213. 
CHAKACTKI!.    ,Vm  Capacitv. 

chaiu;k. 

on  after-acMuired  property.  147.  270,  292.     .v..„/,„  p,,„„,^.. 
CHAKTEKKD,  VKSSKl.   BY  BJYER. 

fe'oo.l8  on  board  a,  are  generally  infranntu,  380. 

CHARTEK  I'ARTY, 

effect  of.  on  trannfiu,  380. 

CIVIL   LAW, 

broker's  books,  107,  n. 

effect  of,  on  passing  the  property,  265. 

founded  on  two  ffinciples,  265. 

a  fixed  price  in  money,  265. 

delivery  necessary  to  pass  the  property,  265. 

contrasted  with  English  law,  266. 

a  contract  of  sale  without  delivery  n.erely  created  obligations  in 
personam,  267. 

a  perfect  sale  transferred  tl.e  ri..k,  but  not  the  property,  before 
delivery,  270.  •      ■-' 

in  English  law  delivery  not  necessary  to  pass  the  property,  266. 

in  Roman  Law  delivery  is  necessary.  266,  n. 

maxim,  "  Reg  perit  domino  "  is  ambiguous,  268. 

specific  performance,  283. 

right  of  seller  to  retake  possession  :  revendication,  341,  412. 

CODE   NAPOLP:oN,  107,  n. 
iWcndication,  ;J1I,  412. 
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COLV, 

piirchnHo  of,  1 79. 

(ONfUTK.X.M,   AI'THOHITV 
to  take  p.«KeNHion,  375. 
to  wnri'iK.iiMenmn  to  deliver,  370, 

C0.\[)ITI0\.S   I'kKCKDKNT,  1S2-263. 
to  the  p,u«iny  of  till'  property, 

ferrod  .n.t.l  the  l.appo„i„g  of  u  condition,  184    -'OD 
t'.o  pro,.rt,   Hil,  not  p.«H  until  the  con.iition.  i.^ve 

pcrfonnod,  18}.  ° 

delivery  in  gcnemlly  not  a,  1 83. 
J'iiyni.'iit  is  Kfiiomlly  not  a,  183.     SW  CuEniT 
the  K„n,U  must  1k3  upoeiHc,  132 

'•"Mi.uy  he  ,„.de  HO  ufu.r  the  dat«  of  til.,  contract  l.v 
cle.tion  of  the  selltT,  IM>  ^ 

-  hether  a  .stipulation  is  a  condition  precedent  or  not,  depo 

oil  the  nitention  of  the  parties,  1 84   211 

ruleHof  |.„.  foraacertaining  the  intent/ou  when  implied,  1 

l-^t  rule,  where  anything  has  to  he  done  hy  ,ho  He! 
to  put  gocKl.  into  a  deliverahle  state,  the  d..in« 

lit  m^ ''  '"■''"""**  *" ''' '' ''""^'^'°"  {"•''^•«'>« 

2nd  rule,  where  anything  has  to  1«  done  l.y  the  «ell 
to  ascertain  the  price,  such  a.s  weighing  t 
we^lnuK  i»  precedent  to  be  a  condition  precede. 

cases  illustrating  these  rules,  185— -103 
completion  of  a  chattel  made  to  order  is,  gen'erally,  a  eun.l 
tion  precedent,  193.  ^ 

the  property  however,  n.ay  pass  presently  if  the  parti, 
•so  agree,  194.  ' 

intention  that  price  shall  be  paid  I.fore  con.pletio 
affords  an  arg.nnent  that  the  parties  intended  th 
property  also  to  pass,  194. 

cases  illustrating  this,  l'»4 "oj 

where  the  things  to  he  done  l.y  the  seller  are  such  as  ma, 
be  done  after  the  goods  are  in  a  deliverable  state,  the  Z 
formance  ,s  not  a  condition  precedent   203 
tender  of  the  goods  is,  generally,  a  condition  precedent  to  the 
light  to  payment,  r)23. 
e«t..ppel   property  by,  203-208.     .See  aJso  Estoppe,. 
/  fbinl  v.  ,SW/>-.v,  204. 
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CONDFTFONS    IM{KCi:i)KNT-r,.„^„,W. 

re,)ieH...,tafio„  \,y  „  warelMHiHonm.,  thut   l„.  holdn  ^.hhU  to 
onirr  of  pluiiitirt;  20 1. 

warelmuHtMuui  may  make  lMm>,»ir  r«»|.,i,Hil.lt.  to  l,.,tl.  partis. 

where  two  .Jelivory  onlera  were  given  for  the  h«,„o  conHian. 
ment,  "JOS.  " 

expresa  conditions  precedent ;  Kenorally,  200     2l.». 

a  condition  prece.lent  may  ce.iae  t-  !«  audi  and'  may  bocon.c 

availal)io  aa  a  warranty,  213,  o-lO. 
conditiona  may  ia,  precwlont  to  the  right  to  iKWKcsaion  and 

delivery,  182,  183,  210,  2.'51,  375,  til,  523. 
INiymont  ia  uanaliy  a  con.lition  precedent  to  the  right  to 

|H>n8e8«ion,  IfiO,  181,  182. 
where  a  carrier  intervencN,  \.'m,  l.'il, 
goixis  sent  on  approval,  1  li),  20!),  218,  530,  ,543. 
payment  ia  not  a  condition  precedent  where  credit  i^  "ivin 

182,  183,  213.  "        ' 

waiver  of  a  condition  precedent,  213   523. 

where  the  [)erforniatice  luw  become  impoHaible,  25I,  522. 

prior  to  the  |)crformance  of  the  condition  the  pn'rchase'rliaa 

no  interest  in  the  goods,  200. 
sale  by  sample,  2(i9. 
whether  astipnlation  is  a  condition  precedent  or  a  warranty 

is  a  matter  of  law,  211.     Sef  aho  W.mjrantv. 
where  a  covenant  goes  to  the  whole  ..f  the  consideration  it 

is  a  condition  precedent,  212. 

distinction  between  a  condition  prece<lent  and  a  warrantv 
212,  222,  540.  •'' 

there  may  Ik;  a  condition  precedent  without  any  warranty 
that  it  shall  Ik)  performed,  527. 
118  to  payment,  213—218. 

cash,  181,  182,  218. 

^y  Riving  a  chcipie  or  an  acceptance,  165,  214,  253. 

for  each  instalment,  217.     SW  also  below, 
as  to  quality  and  condition,  218-233. 

goods  packed  with  other  goods,  243. 

iron  bars  to  be  stamped,  223. 

merchantable  condition,  210,  224. 

right  to  inspect,  218. 

right  to  measure,  210. 

sales  by  sample,  218.     Ste  Sample. 
as  to  quantity,  23.S — 244. 

"about,"  235,  241. 

cargo  "  believed  "  to  lie  a  certain  qua!itity,  238. 

"C4irgo"  of  a  certain  quantity  ordered,  242. 
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CONDITIONS   PRECEDENT— continued. 
by  instalments,  236,  238,  506. 
instructions  to   an   agent   to  purchase  and  ship  a 

amount,  239. 
"  more  or  less,"  234. 
"  say,"  23.'),  n. 
"say  about,"  235,  n. 
"say  not  less  than,"  235,  n. 
shipping  documents  and  quantity  actually  shipped  di 

237. 
"small  cargo,"  242. 

two  cargoes  ordered,  one  tendered  not  according  to  d 
242. 
as  to  time,  244     251. 

"  as  soon  as  possible,"  247. 

delivery  "April  17,  complete  8  May,"  248. 

"forthwith,"  payment  in  fourteen  days,  247 
within  last  fourteen  days  of  .March,  246. 
goods  to  be  shipped,  "  directly,"  246. 
"  forthwith,"  246. 
"  immediately,"  246. 
"  to-morrow,"  246. 
"  month,"  meaning  of,  251. 

name  of  vessel  to  be  declared  as  soon  as  known,  245. 
on  arrival  of  a  certain  vessel,  244,  250. 
payment  on  receipt  of  shipping  documents,  245,  255. 
payment  "  within  one  month  " ;  goods  demanded  befoi 

nient,  247. 
shipment  within  a  certain  time,  248. 
as  to  anival  and  delivery,  251 — 263. 

contract  conditional  on  a  double  event,  254. 

delivery  impossible,  251. 

"delivered  at  Harhurgh,"  at  a  price  to  include  fn 

goods  lost  before  arrival  at  Harburgh,  255. 
freight  to  be  paid  "on  right  delivery,"  259. 
"  now  on  passage,"  254. 
"  on  arrival,"  253. 

payment  two  months  after  "  landing";  cargo  lost,  25 
sale  of  soda  believed  to  be  on  board  ;  other  soda  sulweqi 
put  on,  259. 

"to  arrive  per  Mansfield;"  goods  transhipped  to  an 

vessel,  253. 
"to  arrive  ex  Daniel  Gtunt;"  ship  arrived,  no  gooi 

board,  254. 
"  to  be  delivered  at  Kangoon,"  256. 
"  »■>  be  taken  from  the  (|iiay,"  2G1. 
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1  ship  a  certain 
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CONDITIONS   PRECEDENT-con^W. 
other  conditions  precedent,  262—263 

compliance  with  the  provisions  oi  a  statute   -'03 
policy  o.  insurance,  as  to  amount  of  '>6->     '  ' 

"zxi'^i:""^-  ""'"-^"^  "■■'•"''■■  i».-i.„  ,„  „» 

..,.<l.r  of  ..„  .„  .  .e,  „r  tte.  |„||.  „,  |„j, 

or  prevented  from  happening,  523. 

or  become  impossible,  251   5->3 

vendor  has  no  right  to  va.:,  Jontract  by  imposing,  152,  375. 


CONDITION   SUBSEQUENT,  165. 


CONSIDERATION   FOR  THE  CONTRACT 

when  the  undertaking  of  eitlier  party  goes  lo  the  whol.         • , 
tion,  483,  484.  ''°'^  considera- 

punctual  payment  of  the  price  does  not  generally,  484. 
CONSIGNMENT, 

by  an  agent  to  a  principal,  239,  241,  n.,  310,  3ao 
bills  drawn  against,  292,  298,  et  *.y. 
foreign  consignor  consigning  to  an  n^,.nf  ;.,  v     i     , 
business,  153.  ^    ^  '"  England,  course  of 

by  a  principal  to  agent,  310. 

by  a  seller  to  buyer,  151,  215. 

seller  has  uo  power  to  vary  the,  153  157 

m  return  for  other  consignments,  357. 

CONSTRUCTION, 

of  a  contract,  122,  211,  483. 
of  documents,  43. 

,~«ii^  »p™»i.„.  i„ .,  r„,  j,„,  ,„  „, .,,..  ,^^,,  ,,,^,_.^^  .^^ 

.v.r,  ,«,t  „,  a  co,.t„ct  „,„.,  be  fk™  t„  u  ,„.u,i.|   ,.., 


CO.VST 
372, 


"RUCTIVE 
73,  401 

FOSSKHM 


POSSESSION  AND 
402,  446. 


ION.       EsToPPKI..       ( 


'At 


DELIVH 

'ACITV 


KRY,  27,  362,  363. 
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INDEX. 


CONTRACT  OF  SALE, 

executed,  definitio,,  of,  Introduction,  ix.,  131   „ 

executory,  definition  of.  Introduction,  131      ' 

d-fference  between  a  contract  of  sale  in  English  and  Ron.an 

when  required  to  be  in  writing  1    o 
operation  in  law  of  an  agreement  for  sale,  -'66 
contract  to  assign  after-acquired  property,  145,  270  090 
d.st.nct,on  between  a  sale  and  a  pronuse  to  selUTO 
paro  vanation  of  contracts  required  to  ..  in  w  it  Ig,  1,9 

lUBUMitea,  i_M.     ^ee  Substituted  CoNTntcT 
rights  of  the  seller  not  given  by  the,  488.  "     " 

where  the  intention  to  contract  was  induced  by  fraud   173   1 

"t     there  was  a  Request  by  one  party  to  postpone  de  iv 
i-ii.     dee  Agreement.     l{Espm«i/.v     r>  . 

IliiSCISSION.       Co.V.STRUtTfON. 

CONVEYANCE, 

a  contract  operating  as  a,  145. 

CONVICTION, 
eflect  of,  179. 

CORRESPONDENCE 

COUNTERMAND, 

of  delivery  order,  when  allowable,  369,  371 

where    there   is  a  condition   precedent    to    th 
buyers  nght   to  possession.   37.>,   411       ,sv 
Authority. 
COVENANTS, 

mere  covenant  to  assitru  whethpr  if  jm  ««•„  »     w 

in  the  goods,  145.  "'^'''"* '"  ^'^^•-•'"''' ^o  pass  any  interes, 

to  assign  after-acquired  property,  145,  270,  29-> 
2[2.1;r52r"" "'''^  ^^"'''""  P-ceden;  has  been  waived. 

tf'h^lt  oflh^tr'  "  '^^"'^"^  "P«»  *"«  P«'^~^ 
uury  ot  the  other  party,  483,  506. 
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COYEiiAmS— continued. 

^'^tltn".  ""  ""''"'^  "^  ""^  couHiderutiou  are  conditions  prece- 

CHKDIT,    SALE   0\,  340,  48S. 

where  notl.inj,  i«  ^^id  about  the  tin.o  of  payment,  4:.,  181,  .3.0, 

•io<,  48p,  ' 

"''tolli"'  '"''""'"  ''"■'  ^"'  ''^'"' '"  t^''^'"-"^' *'"^t  .uaounts 

"  thte^th  "'""''  "f"'  ""*  ''"  P''^'"'-'^  «''-'^>  ''«-«  P"-«^' 
wliere  there  is  a  sale  on,  194. 

but  not  where  there  i«  a  delivery  to  a  carrier,  l.-,0,  l.-,l 
seller  s  rights  arise  on  buyer's  insolvency,  4'JO 
etteet  of  on  rigiit  to  stoj)  In  transit,,,  3j4. 

postession,  340. 
on  expiration  of  credit,  seller's  rights  revive,  494 
through   broker,  seller   has  a   right  to  return  "note  .ithin    v 
reasonable  time,  97,  114. 

CRKDITOK,  EXEflTlOX, 

position  of  a  buyer  for  value,  and  of  a  trustee   in   bankruptcy 
contrasted  with  a,  497,  11.  ""Krupuj 

t'KOFS, 

whether  goods  uithiu  ,he  I7th  section  of  the  Statute  of  Frauds 
and  s.  4  of  the  Sale  of  (Joods  Act,  r,,  ,,  ,„,, 

See  tllso  K.Mltl,E.MEXT«. 

CLSTOMS  AND   ISAGKS   OF  THADK,  107,  114 
etteet  of  on  written  contracts,  44 


DAMAGES,  549—575. 


D. 


are__tlie^usual  remedy  where  there  is  a  fiulure  by  either  party, 

to  be  recoverable  they  must  have  been  contemplated  by  both 
pu-.es  at  the  time  of  entering  into  the  contmct  J  t  e^rl 
bal.le  result  of  the  breach,  5^  1 .  '^ 

Hadley  v,  Baxendale,  549. 
but  query  where  either  party  gives  notice  to  the  other  after  the 

date  of  the  contract  of  the  probable  result  of  a  breach.  55-> 

he  market  is  the  best  evidence  of  value  generally.  .553,  .;54  "' 

he  rc^selling  price  is  the  best  evidence  of  value  sometimes  554 

^^  of  profits  cannot  be  recovered  .s  snch.  but  may  sometimes 

be  recovered  as  damages,  554,  567,  569,  574 
'"^«^  K.n..Hlly  .p..king,  can  only  be  recovered  as  dan.age.. 


iM\. 
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DAMAGES— «»(</««*(/. 

coses^wher.  there  wan  „,.  ...a.ket  to  refer  to  a.  a  te^t  of  v. 

breach  aa  to  quality,  562. 

breach  as  to  time,  567. 
in  tort  and  contract,  tiie  same,  -..'J.l. 
where  an  agent  consignH  to  a  principal,  554 
where  there  ha.s  k-en  a  re.,ue«t  by  a  buyer  to  postpone  deliv 

DEBT, 

assignment  of,  291. 
See  Equitable  Assignments. 

DECLAKATION 

of  name  within  a  certain  time,  241,  244,  247. 

DELAY, 

when  evidence  of  acceptance,  543. 
undue,  510. 

DELIVERABLE   STATE, 

property  will  not  generally  pass  until  the  goods  are  in  a,  184. 
DELIVERY, 

by  instalments,  238,  506,  et  »eq. 

failure  to  take,  238,  506. 
failure  to  pay  for  each,  217,  506 
effect  of  a  request  by  one  party  to  postpone,  121. 
into  buyer's  own  sacks,  142,  171,  191. 
cart,  190. 

to  a  carrier, 

''  2"5f  Tfis'  '^'  """'  ""  ^''"■''■^'  *"  *  ^"^'^''  18.  138.  14 
but  not  always,  18,  149. 
reservation  of  the>«  dinponendi,  151. 
does  not  necessarily  destroy  the  lien,  349. 
wrongful  refusal  to  deliver,  151,  152,  362,  420. 
See  Carrier. 

"lee'lsT"^  ''  ^  *'''  ^'"^""'^  '"  ''"^"''''  '*'^'  '^^'  '^■ 

necessary  to  pass  the  property  in  Roman  law,  -'65 
buyer  may  alter  the  place  of,  4o3,  407. 
iiisolveiiey  after  part,  TjIO. 
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DRLlVERY—confimed. 

'"f'iTl!!"  ''u  T"*'  ""'  ""'S"^^'*  termi„ate«  seller's  rights  i„ 
the  goods  absolutely,  341.  ^ 

and   terminates  his  right  to  stop  the  goods  u, 
ttmmtu,  361. 
freight  to  be  paid  "on  right  delivery,"  259 
seller  is   relieved   from   obligation   to   deliver  ^hen    .lelivery 
becomes  impossible,  251,  52"  '="v«-ry 

of  part  of  the  goods,  effect  of,  372,  40-» 

to  be  at  a  particular  place  to  include  cost,  f.  ight,  and  insurance 

IS  not  a  contract  to  deliver  at  that  place,  255  269 
of  a  substituted  cargo,  258.  ' 

whether  necessary  for  a  pledge,  420. 
to  be  made  "anywhere,"  246. 

at  a  particiUar  place,  246. 

See  CoNDiTiox«  Pkecei.e.vt  as  to  Delivert. 
DELIVERY  ORDER,  447-458. 

acceptance  and  receipt  of  a,  does  not  amount  to  an  acceptance 
and  receipt  of  the  goods,  26.  -icceptaiice 

assignnient  of  a,  is  not  an  assignment  of  an  interest  in  the  goods 
450. 
under  the  Factors  Act  of  1877  47-^ 
contrasted  with  bills  of  lading,  447. 
effect  of  indorsement  of  a,  on  vendor's  rights,  451,  472. 
IS  not  a  negotiable  instrument,  447. 
where  two  are  given  for  the  same  goods,  208. 
DEMAND, 

of  payment  before  day  named  for  payment,  505. 

DEPOSIT  ON   TRUST.    S«  ,(«,  1S,«,table  l.v„„,a„  .,„  a»,„;s. 

ME.NTS. 

of  goods,  292,  293. 

"DIRECTLY," 

meaning  of,  246. 

DOCK   WARRANT,  447—458. 

.vssignment  of  a,  effect  of  on  the  seller's  right.s,  450,  472. 
contrasted  with  bills  of  lading,  447. 
not  a  negotiabk'  instrument,  447. 
See  also  Deuvert  Order. 
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DOCUMKNT  OF  TITLK, 

definition  of,  l.y  the  F^ictore  Act,  447. 


Ill 
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1« 


tir: 

1? 

n 


ill 


E. 
EAKMARKED, 

where  gcwds  are,  buyer  must  accept,  540 
funds,  292. 

EARNEST, 

Statute  of  Frauds,  and  s.  4  of  Sale  of  Goods  Act,  41. 
ELECTION.     See  also  Propertv,  137. 

determination  of  an,  appropriates  gocis,  137,  138,  141 

,'ir,!-  ".'■'"■'■'"■  '«'*''<'"'-''''"y.  '^  determination  of  an,  1 
'•>''.  25  <,  2(59. 

hut  not  always,  IH,  149,  1.5). 

distinction  between  mere  intention  to  appropriate  and  dete 

tion  of  a  right  of  election,  138. 
appropriation  is  irrevocably  determined  when  once  the  . 

has  been  made,  138. 
t..  considnr  a  refusal  to  perform  as  a  breach,  523. 
to  rescind  the  contract,  507. 

E.ViRLE.MEXTS, 

what  they  are,  12. 

EN(}LISH  AND   ROMAN   LAW   CONTRASTED,  265-289 
.S«  Civil  Law.  ' 

EQUITABLE   INTERESTS  AND  ASSIGNMENTS,  21)1-3^ 
Creation  of  Equital.le  LUereiU, 
in  a  specific  fund,  291.  ' 
in  after-acquired  property,  270  292. 
goods  must  be  specific,  145. 
deposit  of  goods  upon  trust,  292. 
bills  drawn  against  a  consignment,  292 
the  bailee  holds  the  goods  strictly  o„  the  trusts,  293 
cases  on  the  subject,  298. 
A»»ignr>ieni  of  Equitable  Inter e»t», 
good  in  equity,  bad  at  law,  294. 

often  said  to  occur  where  bills  drawn  against  goods  have 
indorsed  away,  294.  '^  » 

evidence  of,  295. 

the  privity  is  between  the  assignee  and  the  assignor 
hetween  the  assignee  and  the  bailee,  295 

IS  subject  to  equities  affecting  the  interest.  295  323 

notice  of  assignment  to  the  holder  of  a  fund,  295 
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ods  have  betii 


assignor,  not 


ntintieJ. 


EQUITABLE  INTERESTS  AND  ASSKJNMENTS 
A»»,;,nnunf.  of  EquitnhU  /«fem^,-conti„„e'.l 
e(iiiital)le  estoppel,  296. 
cases  on  the  subject,  31 G. 
Ex  parte  Wariny,  the  rtUe  in,  330. 
cases  on  the  subject,  331. 
EQUITIES, 

between  seller  and  buyer,  assignee  of  bill  of  lading  unaffected  by 

443.  •" 

fwsignec  of  an  equitable  interest  is 
subject  to,  295,  323. 

but  not  where  the  intention  was  that 
the  assignment  should  beunaftected 
by,  330. 

EQUITY  OF   REDEMPTION, 

seller  can  only  stop  his  owii  interest,  i.e.,  the,  439. 

ESTOPPEL,  203—208. 

equitable  interest  created  by,  296. 

may  make  a  bailee  answerable  to  two  parties,  208 

prevents  a  party  from  averring  the  truth,  203. 

but  not  as  against  a  stranger,  204. 
reasons  of,  204. 

seller  who  has  given  a  delivery  order  which  has  been  ndorsed  to 
a  third  party,  is  not  estopped,  450. 
See  CoNniTioNs  Precedent. 

EVIDENCE, 

a  party's  own  statements  are  evidence  against  him,  203 
extrinsic,  51.  '    ""'■ 

invoice  is,  of  intention  to  appropriate  gtKxls,  153 

of  what  the  terms  of  agreement  of  sale  are  I'.S 
part  delivery  to  buyer,  taking  samples,  A-c,  is  eW  knee  of  f . 
capacity  in  which  the  residue  is  held:372  40  J  401 
See  Marking.  '        ' 

of  assignment  of  equitable  interests,  295 
seller  retaking  possession  is  not,  of  intention  to  rescind  508 
market  price  is  the  best  evidence  of  value  553 
reselling  price  is,  sometimes,  evidence  of  value  5-,4 
of  intention  to  abandon  or  rescind  the  contract]  506,"  51]    5Io 
of  the  character  in  which  a  pereon  holds  goods.     Se  Cj.lJiy[- 
parol,  to  show  who  are  the  parties  to  a  contract,  58,  90 

to  explain  technical  or  conventional  terms   ol 
rules  of,  in  construing  .  ritten  .locuments  are  not  interfered  with 
by  8.  4  of  the  Sale  of  Goods  Act,  43. 


HI 


^^^  INDEX. 

EXCHANGE,   BILL  OF.    *e  Bill  or  Exchanok.  Credit. 

EXECUTED  AGREEMENT. 

definition  of,  Introduction,  ix.,  131,  n. 

EXECUTION  CREDITOR, 

poBsessiona  of  an,  a  bujer  for  value  and  a  trustee  in  ban 
contrasted,  497,  n. 

EXECUTORY  AGREEMENT, 

definition  of.  Introduction,  ix.,  161,  n. 
instance  of,  5,  ti. 

the  property  is  transferred,  generally  speaking,  the  mom 
appropriation  has  been  made,  136. 

EXPECTATION,   WORDS  OF,  235,  254. 

EXTRINSIC   EVIDENCE,  61. 


F.O.B., 

meaning  of,  167,  392. 


F. 


FACTORS  ACT^,  458—480,  Appendix  p.  582. 

FACTORS, 

agent  "  intrusted,"  who  is  an,  460,  462,  463,  464,  468,  4e 
with  goods,  may  sell  to  one  who  has  no 

agency,  463,  n. 
with  goods  or  documents  of  title,  may  pie 

one  who  has  notice  of  agency,  464. 
with  goods,  who  ships  them  in  his  own  na 
a  consignee  who  has  not  notice  of  aj?'  iicy 
be  taken  to  be  the  true  owner,  464,  n. 
with  documents  of  title,  may  sell  or  ple( 
one  who  has  not  notice  of  agency,  460, 
a  sale  by  a  seller  who  has  retained  the  documents  of  title 
valid  as  if  he  were  an  agent  intrusted,  464. 
by  a  buyer  who  is  in  posession  of  the  documents  of 
is  as  valid  as  if  he  were  an  agent  intrusted,  464. 
document  of  title,  what  is  a,  447. 

indorsement  of  any,  has  now  the  same  effect  in  defe 
the  seller's  righU  as  the  indorsement  of  a  bill  of  la 
478. 

goods  or  documents  of  title  substituted,  or  deposited  in  exchi 
472. 

mercantile  agent,  who  is,  468,  473,  477,  478,  479. 
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6^9 


!e  in  bankruptcy 


the  moment  the 


,  468,  469. 

10  has  notice  of 

I  may  pledge  to 
464. 

8  own  name  to 
)f  ajr'ncy.shall 
464, 11. 

11  or  pledge  t» 
cy,  460,  n. 

of  title  is  as 
64. 

nents  of  title 
ed,  464. 

'  in  defeating 
Jill  of  lading, 

1  in  exchange, 


y^C'rOliS—cmtinueU. 

..egligence  in  allowing  u  ,HinK>..  to  rei.iuin  in  po«e«.io,.  of  good- 

or  docniiiontB  of  title,  474.  ** 

pledge  for  a  further  amount,  of  goods  already  pledged  473 
revocation  of  factor'a  authority,  468. 
special  inHtruotions  to  a  factor,  effect  of,  473 
8toppage  in  transitu  does  not  exist  between  principal  and  factor 
except  where  factor  has  acted  as  seller  also,  349 
FAILURE.     See  Brkacii  op  foNTBACr. 
FAILURE  OF  CONSIDERATION,  485. 
"FAULTS,   WITH  ALL," 

sale  of  goods,  meaning  of,  337. 

FIDUCIARY  RELATION,  292. 
FIXTURES 

are  not  goods  within  the  Sale  of  Goods  Act,  14. 

FOLLOWING   TRUST  FUNDS.  292. 
FOREIGN  CONTRACT   OF  S\LE 

FORMA  LITIFiJ. 

8.  1 7  of  the  Statute  of  Frauds  and  s.  4  of  the  Sale  of  Goods  Act  1 
auction  sales  are  within,  3.  ' 

contract  is  not  made  void,  but  cannot  be  proved  3 

"it:^::^':'!"  °°"""'" '°'  -"'■  •""  '"'-'•■■'■■''  <- »- 

contracts  within  may  l«  rescinded  verbally,  120 
what  contracts  are  within  the  4th  section,  2,  5.' 
sales  by  auction.  3. 
contracts  made  verbally  abroad,  3,  n. 
goods  not  ready  for  delivery,  sale  of,  3,  4. 

Lord  Tenterden's  Act,  5. 
goods,  wares,  and  merchandise,  1,  2,  5. 
choses  in  action  are  not,  3. 
fixtures  are  not,  14. 
fructus  industriales,  15. 
emblements,  what  are,  11. 

are  not  goods  until  severed  from  the  land.  12. 
sale  of,  does  not  create  an  interest  in  the  land,  12  13 
whether  sales  of  things  attached  to  the  soil  are  within  the 
statute  depends  on  the  intention  of  the  parties  as  to 
the  time  of  passing  the  proi>erty,  5,  6,  8. 
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eontriictM  f..r  wilo  ..f  things  whiUt  uttucl.od  to  the  noil  c 

Ih)  a  Hule  i(f  goodH,  5,  G. 
formerly  pa«8c<l  to  exi-ciitor  not  to  heir,  12. 
Marihatl  v.  Urten  .  testN  laid  down  hy  Hrett,  J.,  IT), 
growing  hops,  7. 

griwu,  8,  \\. 
timber,  9. 
potatoes,  10, 13. 
tumipH,  11. 
fruit,  12. 
acceptance  and  actual  receipt,  17. 
lioth  are  necessary,  1 7. 
distinction  between,  31. 

delivery  to  a  carrier  or  on  board  ship,  is  an  actual  re( 
by  the  buyer,  but  not  necessarily  an  acceptance,  18 
acceptance,  what  comstitutes  an,  19. 

must  be  with  intention  of  taking  possession  as  owner, 
may  he  before  receipt,  25. 
of  part  of  goods  only,  24. 

by  keeping  a  sample,  18. 
by  buyer  without  seller's  assent,  25. 
by  buyer  on  other   terms  than  those  on   which  selh 
willing  to  deliver,  25. 
actual  receipt,  what  constitutes  an,  26. 

delivery  to  a  buyer  is  ujt  the  same  thing  as  acceptance 

receipt  by  a  buyer,  39. 
removal  by  buyer,  26. 
seller's  lien  on  some  part  of  the  goods  must  have  I 

parted  with,  2(i,  35,  38. 
where  a  third  person  holds  the  g(K>ds,  26,  35,  30. 
where  the  seller  keeps  possession,  27. 
where  the  buyer  marked  the  goods,  28,  34. 
where  the  seller  is  also  a  warehouseman,  32. 
where  the  seller  sold  to  his  factor  who  had  i-ossessioi 

the  goods  at  the  time  of  the  sale,  35. 
where  the  buyer  furnished  the  materials  for  making 

thing  sold,  34. 
where  the  buyer  resold  the  goods,  27,  35. 
where  the  buyer  keeps  possession  of  the  documents  of  t 
for  a  long  time,  38. 
earnest,  what  is,  41. 
part  puymeut  need  not  be  in  money,  41. 
memorandum,  the,  43. 

when  a  contract  is  reduced  to  writing,  the  parties  cam 
show  that  the  contract  was  something  different,  43. 
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1  owner,  22. 


lich   seller  is 


ents  of  title 


ViHiMAUTlKS- continued. 

coimtructio..  „f.  the  same  lu.  of  all  otiier  d<H.M.,uei.tK,  4;J. 
when  parol  cvidenco  \h  iidiiiisuil.le,  44,  4(1,  r,H,  :»!> 
diUereuco  between  a  letter  written  for  i..,r,K,«e.s  "..f  ..l.owinif 
that  the  bargain  i«  at  an  en.l,  an.l  one  which   reco.n.i.oH 
It  an  Htill  nnlmistin;,',  6H. 
lefte,-.    written    for   ,.ur,.o«e    of   re,.n.liatin«  the  e..ntra..t    n.ay 
Iw  g<K)(|  m  a,  tJT.  ■' 

.i  proposal  in  writin,.  with  pur..!  ..root  ..f  ...veptanee  i,  ».,tticien.. 

ninat  be  in  existence  at  the  time  ..faction  br..nght,  17 
may  have  been  made  after  the  contract  w.ia  made  'l  |«( 
not  necessary   that  the   men.,  nindnn.  nhouM   U  addressed   to 

party  who  is  to  take  advantage  of  it,  47. 
there  may  be  any  nnmber  of  memoranda  all  e.,nally  original.. 

the  memorandum  may  be  on  separate  pieces  of  paper   47 
what  IS  a  sutticient  reference  of  one  part  to  another,  48. 
where  a  bystander  makes  the  memorandum,  44. 
where  made  up  of  corres|wndence,  4(1. 
tthere  on  separate  pieces  of  paper,  47. 
where  conditions  of  sale  were  unsigned,  49. 

where  the  name  of  the  seller  wa.s 'written  ..nly  on  the  fly 
leaf  of  his  order  lxK)k,  49. 
8utti<'iency  of  the  memorandum,  r>4. 

it  must  identify  the  parties  and  state  the  subject   matter 

and  the  price,  o4,  55. 
evidence  may  be  given  to  show  that  a  person    contracting 
m  Ins  own  name  is  really  contnicting  for  another  jwrson, 

description  of  a   party  by  which  he  n.ay    be    idc.tilie.l    is 

snflicient,  58. 
parties'  names  must  be  stated,  55,  58. 
partnership  name,  58. 

price  .nust  be  mentioned  if  it  has  been  agree.!  upon,  64, 
65. 

wheie  contract  is  silent  as  t..   price   the  law   presumes   a 

reasonable  price,  G5. 
telegram  a,  a  sufficient  memorandnm,  G8. 
signature  of  the  memorandum,  70. 

nee.l  only  be  that  of  the  pe.son  to  be  charged,  70. 
signature,  what  is  a,  71. 

n.ay  bo  either  of  the  name  of  the  party  himself  or  the  name 
of  his  ugenl,  .'j9,  71. 


may  he  in  writing,  or  in  print, 
part  of  the  document,  71,  7G. 


or  m 


pencil,  and  in   any 
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u  murk,  if  iuteiided  iw  a  Nigtmturo  i»  sufficient,  70. 

but  not  a  mere  deiivriptioii,  76. 
n  itump,  if  iiitoiided  ait  a  iiignature,  is  »utticient,  76. 
where  the  iiiguature  wiia  put  ujk)!!  the  memoraiidiiii 
not  for  the  purpose  ..f  recogniiiiig  the  contract,  7r» 
RKent  uuthorized  toBign,  who  ix  an,  76. 
authority  need  not  bo  in  writinj/,  76. 
ratifluation  of  authority,  76. 
auctioneer,  an,  IK,  7U,  80. 
an  auctioneer  has  authority  to  Hign,   but  not   to  ni 

contract,  78. 
auctioneer's  authority  exists  only  during  the  sale,  80. 
auctioneer's  cleric,  80. 
distinction  between  authority  to  make,  and  authori 

sign  a  contract,  77,  78. 
whether  one  paky  can  be  the  agent  of  the  other,  7G, 
a  broker  is  an,  83.     Set  Brokers. 
parol  varitttions  of  written  contracts,  119. 
11  permission  to  postpone  deliveries   merely  act  a<*  a  lie 
and  not  us  the  substitution  of  a  new  contract,  124. 
neither  party  can  bring  an  action  on  the  altered  coni 

119,  120. 
nor  on  the  original  contract  if  it  ha>«  been  roHcindt'd,  1 
there  may  be  a  parol  rescission,  124. 
where   there   is    evidence  of  a  Bubse(]uent  valid  con 
that  is  evidence  oi  an  iutention  to  rescind  the  foi 
contract,  124. 
where  the  parties  agreed  to  alter  the  route  by  which 
goods  were  to  be  forwarded,  125. 

"  FORTHWITH," 
meaning  of,  247. 

FOUND  PROPERTY, 
purchase  of,  178. 

FRAUD, 

intention  to  contract  induced  by,  17.3. 

sale  vitiated  by,  under  statute  of  Klizabeth,  496. 

FRAUDS,  STATUTE   OF.     .SVe  Fohmai.itiks. 
seventeenth  section,  1. 
fourth  sect'  .j,   1,  12. 

FREE  ON   BOARD  (F.O.B.), 

meaning  and  effect  of  words,  167,  392. 


INHKX. 


((.-(:< 


FHKIUIIT. 

cditt  of  not  oll'uriiin  I.)  |Miy,  |;,> 

imyiMuiit  of,  ii„t  coii.lHsivo  iw  to  ovmonthip,  I'B'J 

Jiul.ility  of  indorse.'  of  u  l.ill  of  U.lJiit;  for,  liij. 

KKlKTirs  IM.IISTKIALKS,  IS. 


0(M)ns, 

lost  i«  ti-amitu,  252,  253,  255. 

purclinMe  of,  178. 
deposit  of,  on  trust,  292. 
nont-  on  boHrd,  254. 

other  g(x)d8  Huhsequentlj  put  on  bourd,  259. 
pucked  with  other  goods,  243. 
where  goods  were  consigned  in  return  for  goods  received,  302 

intrusting  with,  gee  Factont. 
earmarked,  540. 
«l»iit  are,  5. 

'See  Apph..prut,o.v.  Auth.uutv.  Carrier.  CuNon.oys 
Precedent.  Cos.,usMKsy.  Del.verv.  P,.u«e.  Pro- 
PKRiv.     KE.MKUIE.S.     Sale. 

(i(M)DS  SOLD,  OK  WORK  AND  LABOUR, 
distinction  between,  1(5,  197. 


OKOWINO   CHOI'S,  5.  el  ^.,. 

H. 
HOUU.     ,S'«TiME. 

HOUSEHOLD   FURNITURE,  146. 

HYPOTHEC, 

Roninu  Law,  2t<0. 

HYPOTHECATION,  LETTER  OF,  154. 


"IMMEDIATELY," 
meaning  of,  246. 


I. 


IMPOSSIBILITY, 

of  delivering,  522,  523. 

to  deiivei  goods  destroyed,  251. 


« 


i 


i: 


(i'H 


INDKX. 


IM  I'OSSl  Bl  LIT  Y— (•'/«<«■«««/. 

where  goods  lost  in  tmimit,  25-2,  --'54,  255,  527. 
where  no  goods  are  on  board  on  arrival,  252. 

"  IN  ALL  ABOUT," 
meaning  of,  242. 

IN  l'EJiSONA.]f. 

contract  of  sale  operates  to  create  obligations,   and  also  i 
conveyance  giving  rights  in  rem,  266. 

IN  REM, 

rights,  266. 

INDEMNITY, 

Koods  deposited  as  a  security,  292.     See  Equitable  Assionm 

INDEPENDENT,  „ 

the  undertakings  of  each  party  to  the  contract  generalb 

483. 
INDORSEMENT.     See  Bill  op  Ladino. 

INSOLVENCY,  , 

.loes  not  entitle  the  seller  to  rescind  the  sale,  341,  48-,  4Ja, 

See  Dklivkby. 
meaningof,  411,  413,  4l4,5n,n. 
of  buyer,  seller's  rights  arise  even  if  credit  has  been  given 

after  part  delivery  where  credit  has  been  given,  olO. 
where  bills  are  in  the  hands  of  third  parties  and  lK>th  draw 
acceptor  are  insolvent,  296,  330. 
See  Lien.    Stoitaoe  in  Tuansitu.     Ubmkuiks. 

INSPECTION.     See  Sales  by  Samplk. 
right  to,  218,  219,  226. 
where  the  sale  was  of  a  specific  cargo,  219. 
an  illusory  one.  226. 

INSTALMENTS, 

verbal  re<iue8t  to  iK)8tpone  delivery  of,  121,  et  «</. 
failure  to  deliver  by  regular,  236,  237,  506.  507,  509 
failure  to  pay  for  or  to  deliver  or  accept  by.  506,  507,  M 
payment  for  each  instalment  as  delivered,  217,  218,  oOG. 
payment  by.  as  the  work  progresses,  ettect  on  transfer 
property,  195,  et  «y. 


lid  iilso  as  a 


AaOlONMENI'S. 


generally  are, 


482,  495,  504. 


sen  giveu,  490. 
tu,  510. 
uthilniwerand 


509. 

507,  509. 
18,  500. 
traiiHfer  of  the 


INDEX. 


635 


I.VSUKANCK,  POLICY  OK, 

whether  .«w.ue.l  lm.l   .my  proi^rty  ia  gcxls  insured,  140,    168, 

payment  of,  not  conclusive  as  to  ownership,  209. 

INTKNTION  TO  PASS  THK  PKOPEUTY, 

rules  for  ascertaining  the,  184.  H  »>•</. 

.SVeSAl.K,       PuoPKinV.      (•i..V|)ITlO.N.S  PuKOEDE.Vr. 

INTENTION  TO  RESCIND,  508,511. 

seller  retaking  possession  is  not  evidence.. f,  508. 
See  Rbm8Die.s. 

INTEREST, 

equitable,  270,291. 

in  land  within  the  4th  section  of  the  Statuteof  Frai-  N.  1,  12. 

payment  of,  on  a  fund  arising  out  of  a  sale  of  goods       evidence 

that  the  fund  is  not  held  on  trust  for  the  consignor  of  the 

RcxkIs,  314. 
when  it  may  be  recovered,  575. 
ou  mercantile  securities,  575. 

when  there  is  a  promise  to  pay,  express  or  implied,  576. 
as  a  general  rule  it  cannot  he  recovered,  576. 

See  Equitable  Inteke.sth  ano  A(wi(in'mk.\ts. 

"  INTRUSTED," 

meaning  of  in  Factors  Acts,  460,  el  »e<,.    ,%■<■  Factors. 
INVOICE, 

effect  of  retention  of,  by  purchaser,  161 . 

is  evidence  to  show  what  were  the  terms  of  the  contract,  153. 

signed,  not  a  nHjniorandum  under  the  Statute  of  Frauds  or  Side 
of  Uoods  Act,  81. 


J. 


JUDICATURE  ACT, 

assignment  of  a  debt,  294. 

JlfS  DISPONENDl  151. 

JVS  IN  REM  AND  IN  PERSONAM,  266. 


LAND, 

interest  in  within  the  4th  section  of  Statute  of  Frauds,  12. 
contract  relating  to,  if  varied,  and  a  new  contract  be  substituted, 
the  new  contract  must  be  in  writing,  122. 

U\\    MERCHANT,  345. 


«36 
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LETTKKS.     v«  F.uudh.  Statut,  .r,  ana  :m,.k  ok  (Joc„«  A..  . 

of  credit,  308. 

LICENCE, 

to  seize  after-.u:(juired  property,  327 
distinction  between  a  contract  and  a.  124. 

LIEN.     See  aim,  J)«livkry. 

definition  of.  151,  „.,  481,  482. 

for  freight,  carrier's,  398,  408,  411 

"ot  lost  where  carrier  holds  a^  bail"ee  of  the  buyer  398 

•8  lost  by  dehvery  to  a  carrier,  349. 
or  to  the  buyer's  warehouse,  36. 
-Hers,  ™ust  be  gone  before  there  can  be  an  actual  receipt,  2. 

•eller's  rights  are  greater  than  a,  341,  480.  481 
overthe  proceeds  of  goods  deposited  on  tru.t,  299. 
where  an  agent  consigns  to  his  principal,  310. 
LOST   PROPERTY: 
purchase  of,  178. 


M. 

MARKET  OVERT, 

purchase  in,  178,  180,  459,  497. 
MARKET  PRICE, 

best  test  of  value  in  .«sessi„g  dun.ages.  562.  553.  6«2 
MARKING  GOODS, 

^mX:,7:'  ''  "°*  ^"""'"-'^^  -^^--  «'  ^«"ve,y  to  hi., 
with  buyers  name  is  evidence  of  acceptance  and  receipt.  28.  33, 


MASTER  OF  SHIPS.     See  C«r„h. 


MEASUREMENT  OF  GOODS,  33 
right  to,  219. 

generally,  43. 

wl*t  1 1  sTZ"?'""  ■""''""'  *°  -*''^^  ^»»«  »t«t"te,  64. 
wnai  IS  a  sufficient  signature,  70 

who  is  an  ..»gi,„t  authorized  lo  «i^,  u. 
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MERCANTILE   LAW  AMENDMENT   ACT,  1856 
M  to  the  righu.  of  a  surety  to  stop  in  traLuv,  354. 
for  the  delivery  of  ipecific  goods,  630. 

MERCANTILE  SECURITIES, 
interest  on,  575. 

MERCHANTABLE  CONDITION,  220,  228. 
MERCHANT,  LAW, 

fomierly  distinct  from  common  law,  .34.'). 
MISTAKE. 

if  there  be  a,  as  to  the  thing  sold,  there  is  no  contract.  175. 

the  person  with  whom  the  contract  is  made, 
there  is  no  contract,  177. 
"  MONTH," 

meaning  of,  261. 
"MORE  OR   LESS," 

meaning  of,  233,  234,  239,  241,  248, 
MUTUAL, 

rights  of  seller  and  buyer  are ;  where  hu  ver  may  refuse  to  accept, 
seller  may  refuse  to  deliver,  547. 

•S««  RcMBDIiW. 


6Ve    Bill    of     Lading,    Dock 


N. 
NAME 

to  be  declared  within  a  certain  time,  241.  245,  247. 

NEGLIGENCE, 

in  allowing  a  person  to  remain  in  possession  of  goods  or  docu- 
ments of  title  to  goods,  474. 

NEGOTIABLE    SECURITIES. 
Warrants,  Dkiivkhy  Orukrs. 

NOTES,  BOUGHT  AND  SOLD, 
fonus  of,  89,  91. 
Sef  Brokbrm. 

NOTICE, 

given  to  broker  instead  of  to  principal,  247. 

of  assignment  of  a  debt  to  a  debtor,  295. 

of  stoppage  in  trniuitM,  t*)  whom  to  be  given,  391,  415. 

of  agency  under  Factors  Acts,  458. 

.V«»  Factors. 
sub-sale  for  value  without,  of  first  sale,  497. 

"NOW  ON    PA.SSAiJE," 
meaning  of,  254. 
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O. 

OBLIGATIONS, 

rights  in  f  r»cmam,  266. 

OPERATION, 

of  a  contract  of  sale  according  to  English  and  Komaii  law, 

OWNERSHIP, 

reputed,  495,  497,  n. 

P. 
PACKING 

gootlH  urdercd  with  others  not  ordered,  23.1,  243. 
PAROL  VARIATIONS, 

of  contracts  re<iiiired  Ut  Ite  in  writing.  III) — 127. 

question  of  fact  whether  parties  intended  to  rescind  ori 

contract,  <tr  to  enter  :nto  substituted  one,  120. 
where  there  was  a  request  by  one  party  to  postpone  deli 

PART   OF  THE  GOODS, 

taking  possession  of,  not  oonstnictive  {Kjssession  of  the  w 
371,  372,  400,  402. 
See  Dklivery. 

PAWN.     See  Pledob. 

PAYMENT, 

demand  of,  before  day  named  for  payment,  246,  505,  508. 
is  not  a  condition  precedent  where  credit  is  given,  213. 
but  becomes  so  where  the  buyer  is  insolvent,  510,  511. 

See  Cbbdit.    Conditions  Pbkckdest  as  to  Payment. 
jiart,  under  Sale  of  Goods  Act,  s.  4...41. 
part,  does  not  affect  stoppage  m  trantitu,  354. 
what  amounts  to,  356,  n. 
by  the  acceptance  of  a  third  person,  3G0. 
where  a  seller  electa  to  take  payment  in  some  other  form 

cash,  .156,  n. 
whether  taking  a  bill  amounts  to,  355,  356,  n. 
by  return  consignments,  357. 

See  Rrmedibs. 

PENALTY,  263. 

PERISHABLE   ARTICLES, 

resale  of,  498,  504.     See  Remedies. 
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mil  law,  266. 


«ind  original 
•one  delivery, 

of  the  whole, 


15,  508. 

^13. 

511. 

MENT. 


icr  form  than 


PLKIKJK.      See  KacToKj*. 
without  delivery,  420. 
of  bill  of  lading,  417,  et  mf. 

distinction  between  a  pledge  and  a  sale  of  ,i  bill  of  lading,  422,  n. 
of  dock  warrant,  447,  ei  «#■-/. 
of  delivery  order,  447,  et  ne;. 

where  goods  were  substituted  for  those  pledged,  472. 
where  go.ids  were  pledged  for  an  antecedent  debt,  47.3. 

for  less  than  their  value  and  subse- 
•luently  for  the  Iwlance,  47.3. 
letter  of  hypothecation,  154. 

PLEDGEKS, 

rights  of,  where  bill  of  lading  is  drawn  in  three  parts,  44,3. 
PO.SSESSi(>N, 

meaning  of,  .{fil. 

constructive 

where  the  seller  agrees  to  hold  as  agent  of  the  buyer  -i" 
362,  363.  ■     '      ' 

the  seller  is  also  a  warehouseman,  368. 
the  goods  were  in  a  bonded  warehouse  of  which  the 

defendant  had  one  key,  375. 
a  carrier  agrees  to  hold  as  agent  of  the  buyer,  26  353 

385,  386,  398,  399,  400,  447. 
a  carrier  agrees  to  hold  a«  agent  of  the  seller,  1.50  349 
411,412.  '        ' 

whether  a  carrier  agrees  to  hold  as  agent  for  the  buyer 

or  as  an  agent  to  forward,  379,  385,  395,  398. 
the  carrier  is  also  a  warehouseman,  394. 
the  goods  are  in  the  hands  of  a  warehouseman  and 
authority    has   been   given    to   the    buyer  to   take 
jtossession,  369. 
absolute  authority  to  take  posses-sion,  372. 

assent  ..f  the  warehouseman  to  hold  as  agent  r.f  the 
buyer  is  sufficient,  373. 
is  to  be  implied  from  a  transfer  in  the  warehouse- 
man's books,  373. 
or  where  silence  indicates  assent,  373. 
but  not  from  weighing  at  the  seller's  request.  374 

377. 
where  the  seller  enters  a  sub-buyer's  name  in  his 

Ixioks,  374. 
assent  need  not  he  expressed  in  writing,  372. 
whether  the  warehouseman  is  justified  in  withhold- 
ing his  assent,  373.     Set  WROsnnTi,  Rrfuea!.  to 
Deliver. 


fl40 
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POSSESSION— r„„^„««/. 

conditional  authority  to  take  |K«HeMion,  .17.V 
awent  of  warehouseman  not  to  bo  oMunie.!  unt 
conditions  have  been  performed,  375. 

provided  the  seller  had  the  right  t<.  impoj 

conditions,  375. 
conditions  as  to  weighing,  370. 

as  to  payment  on  delivery,  378. 
revocation  of  authority,  369. 

effect  of  taking  possession  of  part  of   the  rochU,  m.irkini 
goods,  Ac.,  whether  it  amounts  to  a  constructive  uking 
session  of  the  whole,  371,  372,  400,  401,  402. 
effect  of  credit  on  the  right  to,  340. 
seller  retaking,  is  not  evidence  of  an  intention  to  rescind,  5( 
POTHIER, 

extracU  from,  175,  367,  271. 
PRICE, 

must  be  fixed,  in  lioman  Law,  266. 

but  not  in  English  law,  266 
must  be  mentioned  to  make  a  memorandum  sufficient  under 

of  (.oods  Act,  s.  4,  if  it  had  been  ngree.l  up,«,,  64. 
paid,  recovery  back  of,  188,  194,  256,  532,  545 
property  may  not  pas.  until  it  has  been  ,»greed  upon,  184, 

market  is  best  evidence  of  value  in  some  cases,  .553,  555,  56 
re-sellmg,  is  evidence  of  value  in  some  cases,  553,  554 
reasonable  price  will  not  be  presumed  where  some  particular  p 

has  been  agreed  upon,  66. 
where  part  of  ha.  been  paid  and  the  buyer  become,  insolv, 

the  buyer  may  be  bound  to  pay  the  price  whether  the  propc 
has  iwssed  or  not,  258,  268,  526. 
Hee  Kbmbuibh. 

PRINCIPAL  AND  A(JENT.    S.  A.knt.     Bkokeh«. 

evidence  nuy  be  given  that  a  contract  made  by  an  agent  , 

made  for  his  principal,  58,  59,  60. 
principal  consigiiing  to  an  agent,  153,  310,  348. 
agent  consigning  to  i  principal,  238,  241   n    310  351 

"I3"  m  *"  "  "*"""  ""  •""■'■'""'  ""*'''''''»'  "  "^"^  '""°" 
insolvent  agent  i-urchasing  for  solvent  principal,  501. 
PRIORITY, 

of  succenive  pledgees  of  a  bill  of  lading.  443. 
between  awignees  of  a  debt,  295. 


r.v 

imeti  until  tho 
to  impose  the 


y,  378. 

mnrking  the 
e  tHkiiig  po8- 


sciud,  508. 


It  tinder  Sale 
4. 

m,  184,  185, 

565,  562. 
H. 
rticular  price 

«  insolvent, 

he  property 


agent  was 


1. 

AU  amount, 


INDEX.  g4, 

PRIVITY   OF   CONTRACT,  295,  362,  421. 
PROFITS.  LOSS   OF.  554,  567,  569,  575.     See  .^^  Iumagk«. 
PROMISK   TO    ASSKJX, 

after-acquired  i)ropertv,  1  \'i  270   292. 

PROMISE  TO  PAY   INTKUK.ST, 
not  implied,  576. 

PROMISE   TO  SELL, 

and  a  sale,  distinction  between,  270. 

PROPERTY, 
(Jencrally, 
after-acquired,  promise  to  assign,  145,  270,  292. 
appropriation  of  goods  to  contract   may  l.e'J.I,se.iucn.  to  date  of 

contract,  136. 
by  estopi^l.  203  -208.     ,S,e  aim  KsiurrEi.. 
distinction  l«^t«een  ca^cs  «hcre  tlu-re  wa.s  a  c.nlract  and  casrs 
where  there  wan  no  contract,  although  there  was  an  intention 
to  contract,  175. 
effect  of  delivery  to  a  cai  rier.     See  Carkikk.     I  )kuvbkv. 
fraud,  effect  of  on  intention  to  puss  the  property,  174. 
buyer  may  agree  to  pay  for  property  whether  it  has  passt^l  or 

not,  296,  420. 
buyer's  right  of,  is  not  destroyed  by  his  Iwuig  in  default.  493. 

uor,  it  seems,  by  stopjMge  in  imnsilu,  495.  517. 
521. 

but   it   seems    to  !«  defeasible  by  a  power  of 
resale,  500. 
right  of,  transferred  by  a  sale  without  delivery,  and  without  i.ay- 
ment,  151,  182,  266,  282. 

but  till  delivery  or  payment,  the  right  of  property  is  not 
absolute,  151. 
risk  is  no  test  of,  268. 

the  buyer  may  assign  his  right  of  property  in  an   undivided 
quantity,  134,  135. 
and  may  by  indorsing  a  bill  of  lading  render  such  an  assign- 
ment indefeasible,  417.     ^^c  Bill  OK  Lading. 
Election  to  appropriate  goods  to  the  contract, 
exercise  of  right  of,  136,  1.17,  141. 
despatching  goixis  to  the  buyer,  139. 
packing  the  gooils,  139. 
filling  bottles  and  weighing,  142. 
putting  the  g.HMia  i-ito  the  buyer's  sacks,  142,  170. 
putting  the  goods  on  board  ship,  142. 

T  T 


(\ii 
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PROVFAiTY-ronthnir./. 

wlitro  the  tnickn,  piisKeiJ  off" seller'n  |iremise8  on  to  railwa' 

pane's  line,  !  H. 
where   the   warehouseman   net  apart   the  goods  for  the 
144. 
I'miterty  piiMnen  without  deliverj  by   Knglish  law,  129,  13 
mi,  182,  265,  282. 
but  by  delivery  only  in  Konmn  law,  267. 
but  not  until  the  gotnls  are  niiide  specific,  132. 

or  fit  for  delivery,  184. 
where  goods  are  put  ou  board  buyer's  own  ship,  142,  15 

Un,  169,  17o,  379,  .386,  .'?87. 
by  delivery  to  a  carrier,  18,  1.38,  147,  2.'i7,  269. 

but  not  alwiiVH.  18,  149,  ef  sr,/. 
oil  determination  of  an  election,  1.36.  141. 
Iiut  not  where  it  in  a  Halo  of  an  luidivided  part  of  a  larire 
1.3.3.  *• 

nor  where  there  is  a  mere  covenant  toawsigii  after-aeciuired 

1 4.'). 
nor  where  currier  agrees  to  hold  the  goods  **  bailee  of  the 

1  ;'>0,  1 5 1 ,  349.  4 1 1 ,  4 1 2.     See  Capacity. 
passing  of  the  property  may  l>e  conditional,  l8l.     .See  Coni 

Preceubnt. 
contract  of  sale,  is  /n-inui  ftme  a  contract  to  piiss  the  pi 

at  once,  153,  181,  183. 
effect  of  fraud  on  the  passing  of  the,  1 73. 
effect  of  miHtake  on  ihe  passing  of  the,  175. 
payment  by  instalments,  effect  of,  on,  195,  et  u<i.     See  1 

MKNTS. 

it  is  the  Siller's  interest  to  pass  the  property  where  t 
uo  carrier,  \hi\. 

but  otherwise  where  there  is  a  carri« 
seller  may  i>revent  delivery  to  the  carrier  oi)eratiug 
the  property  by  taking  the  bill  of  hulingin  his  own 
151,  21.5. 
Bill  of  lading,  what  it  is,  421. 

seller  has  no  jxtwer  to  vary  the  consignment,   153,  1 
cases  on  the  effect  of  the  form  of  tlie  bill  of  lading 

passing  of  the  property,  154--173. 
form  of,  is  not  conclusive,  167,  168,  169. 
but  no  projierty  is  transferred  by  the  mere  indorsen 
II  bill  of  lading,  422,  42.3. 
where  the  pro(H.'rty  has  passed  buyer  must  accept,  534,  5 
where  it  bus  not  passed  buyer  may  refuse  toiiccept,  539. 
effect  of  an  action  at  law  on,  173. 

PURCHASER.     See  Buter. 


142,  158,  162, 


iiidonieinenf  i<f 
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fiAH 


coiiditioiiH  precwlent  m  to,  2lH. 
*>reRch  an  to,  5.55. 

QUANTITY, 

conditioiw  precedent  as  to,  233. 

R. 

KATIFrCATrON.90,  109,  111,  114   1^.%       .      /     .. 
KKADY   AND   WILLING, 

to  tender,  pleading,  127,  487,  5i>3. 
KKADY   MONKY, 

sale  for,  181,  1  Si*.     .y^«  Chbdit. 

"KKASO.VAHLE   TIME," 
meaning  of,  245,  2««,  247. 
return  of  goods  within  a,  543. 

«™IT„NDK„».uEOK,;„oa,ACT....,„3,,««,, 
KECOVEHY   BACK, 

of  money  paid,  188,  190,  194,  256.  532.  546. 
KEFUSAL, 

h  buyer  to  take  away  the  goo<l»,  501 

to  accept,  534,  539,  540,  543,  547. 

to  perform,  before  time  for  perforniinLr  m...  j^ 
breach,  523.  pe"ornnng  may  be  consi.iere.i  h«  u 

to  accept  contract  made  by  a  broker   114 

wrongful^j-efu^al  to  deliver,  152.  339.  36.,  373,  374,  398,  406. 

K1-MNDOK.SEMENT  OF  A   WLL  OF   LADING 
effect  of.  422,  n.  '"WJiiMu, 

Ji£Af,   RKJHTK   fJi,  266. 

KKMEDIES   FOR   BREACH  OF  CONTRACT     V      ,     « 

"f  the  «eIler'H  rights  over  the  ,..U„hil.t  still  i..  f..,,,,,,,,.,, 


the 


}■  nrise   Hhen   the  buyer  i«  i„  default 
481. 

they  are  greater  than  a  merv  lien,  482. 


or  is  insolvent. 


T  T  2 


«44 


rNDKX. 


HKMKDIKS  F«.K  BHEACH  OF  CONTRACT  .        . 

but  do  not  entitle  him  to  r«cind,  4«2.  495        .v« 

wid  to  rftwll  ,„  cerUii.  ewe.,  482,  495 
thee  nghU  given  by  the  contract.  483. 
M  to  the  propertj,  486. 

they  dept-„d  upon  wh.rher  the  duty  of  one  pa, 
dependent  upon  the  prior  performance  o  L^e 
by  the  other  party,  483. 
when  covenant,  are  indept-ndent,  486. 
»«  to  the  poaaesaion,  487. 

where   he  pnce  ,,  to  be  paid  after  delivorv   487 

whe.,.ththc.act«arc.„bedoneatthTJn:e 

where  credit  hai.  Ik-ch  given.  488 
th08e  nghta  not  given  by  the  contract,  488 
nnginated  in  custom,  489. 
they  exceed  a  lien,  490 

may  have  been  made,  490  ^  ' 

•■esaJe  and  retciBsion, 

™«iMion,  ,«-«t  of  u  to  mono,  paid  ,v, 


ISU^'K. 


645 


where  the  bu.er  w„.  ...  default  ^  to  a  portion  of  the  price. 

where  a  ,«wer  to  re«,i|  wa-  e,pre«.ly  reserved   WO 
wlH-re  the  .eller  ref,..ed  to  deliver  hy  , luke    .    1 

where  the  hi.yer  w.w  in  ,l«f..,.i.  . 

Hway,  r.01.  ""''  '"   ""^  '"''"'K  the  k-Mh 

<»f  iM-rinhiihlc  iirticieH,  504 

where  .he  huyer  w.«  ....  ii.  ..efUuit.  a...,  the  ..h-r  r.«o. :. 

-;^.  J.i    the    hn.t    huyer    ,ub«^ue„t.y    ^d    the 
where  the  coutruct  wan  to  .leliv^r  ,...  .        i 

..Hi  .i.h„  ,.„,  ..„  ir  *;■;•;  -  w  "J  •-" 

616.  rewind,  508,    511,  5U, 

where  the  Heller  re-takeH  p««.e«io,.,  508 
whe^e   ....other  eoutract    ha-   l^u   Hubntituted,    119. 

irtin;:;rt?.rdT  ^^r "  ^  ^'-•'"'-  ^»'- 

delivery.  5ol  '"  ^^  '*"■  '"'''  '""^"'"-"^  «° 

wh?r  t.         n  r'"  ""'  "•''^'•'"'K  ^  ^•""t'^-t.  509. 

r,:;  6o";5io.  ^'^^'' '"'  "-^  """'=*"^'^ '«''-  -^^  ^i"' 

where   the   b„yer  became  insolvent  after  the  delivery  of 

^'Zll'at'aT'  ""T:  "^'^'"^'•"d  ^»-  -»-  "«old  the 
goodB  at  a  1,«,  and  claimed  on  the  estate.  612 

where  the  neller  wa«  late  in  the  delivery  of  the  fi«t  i»,tal 

u.eut.  and  the  buyer  refu^nl  to  pay.  but  did   u^rat  y 

pay.a..d^t..e.e..erref«.ed  to  del.ver  any  furtri...tl,' 


tun 


inukx. 


1 


HKMKI.IKS  Foil  HItKA.M  oK  roXTRA(T-,w;«-./. 

*l.t.rt.    the    l..,y„,   rcfu-«.l    U.    accept  the  tint  ii.M.ili, 

n.eid>  OM  tho  Kro.ui.1   tli«t  he  (Mre.!  the  «eoo,,d  w. 

not  he  nhipiwU  in  tilu^  515, 
where  th«  ^||,r  f»,le,l  to  deliver  |.u,.et.mlly  from  c*, 

hejroikJ  hi«  control,  5 1ft. 
where  the  l.i.j^cr  re.|.,eHte.l  the«,ller  to|H,Ht,K.ne  .leliver 

the  hr»t  mHt«ln,e„t,  and  tho  <a.|ler  then  rcf.iK«|  to.K-li 

any,  .'il.'i. 

-toppHge  in  trnnntu  doe.  not  un.ount  to  a  re-ciwi-.n,  61 
where  the  .^.llerwho  had  cntracted  f.  put  «  cargo  on  U. 

the    bujrer'e  .hip,  refu«^  to  do  ao  on  hearing  of 

buyer",  insolvency,  5!«. 

when,  the  good,  wore  miU  in  two  parcel,  and  one  only 
.lopped,  520. 
other  remedie.  of  the  parties,  fi2l. 

ettect  of  a  coi.dition  precedent  eipre«i  or  in.plie<l  on  the  nu 
of  the  partie.,  :\'1'2. 

where  delivery   i.  imp.«Hihle  l.y  rea.on  of  the  go, 

having  perinhed,  ft2-.»,  523. 
where  perfurinanee  ha.  Iteen  made  inipoHsihle,  or  I 
l»een   waive.1,  l.y  the  ,„rty   wi.hing  t..  rely  on 
623.  ^ 

•he  partie.  n.ay  agree  that  a  condition  .hall  not  I. 
couditi..n  precedent  which  ..therwiiw  would  h.i 
been  one,  626. 

where  either  party  refuw.  to  perform  before  the  tii 
for  performance  ha.  arrived,  the  other,  may  elect 
con.ider  the  refuwl  a.  a  breach,  and  i.  reliov 
froD.  the  performance  of  any  condition,  precetlei 
523. 

there   may  be  a  condition  precedent   without  any  uiuh 

takmg  that  it  .hall  happen,  627. 
it  i.  for  the  perwn  wmhing  to  avail  himaelf  of  the  c.nditic 
precedent  to  .how  that  it  ha.  happened,  529—531 
where  the  Mller  doe.  „ot  tender  the  good.,  530. 
.peciKc  pt-ri-rmance,  530. 

Mercantile  Law  Amendment  Act  of  1856. ..530 
an  action  for  damage,  for  iwt  delivering  i.  the  u.ual  ren.e.l 

of  the  parties,  530,  531. 
recovery  Uck  of  money  paid,  188,  190,  194,  256,  532,  54; 

where  the  Mller  doe.  tender  the  good.,  534. 

if  the   pr,.j.-,rty   haa   pa«ed   the  buyer  cannot  refuse  t 
■ccept.  nor  return  the  good,  if  be  hn.  accepted,  53 1. 
even  if  not  according  to  umple,  535. 


INUKX. 


mi 


UKMKIHK-s  FOK  imKA«M  oF  CoNTKArT    /,„„„/. 

HU  action  iim>  («  l.roiiKht  iifitr  l.iin;  .leUv,  53ti. 

■ttle  with  iill  fuulU,  537. 

in.  iill..»uiK.>  to  U-  rim<lt<  for  my  <luf,MU.  -.37. 

It  m  u  .,Mi.-,li..„  f..r  ||„.  j„r_y  ^hnher  .lure.  «;..  „  vuir- 

i-iUitjr  or  11  III,  ||.  ,.,>! ii.luti .'i.t;. 

..r  the  l.iiy.r  i...n  -ct  ntr  |.i.  .|,„.,,^,,  ,,^,,i„,,   „,^       .^ 
wht'ii  siitnl  for  Jlif  |irice,  .■>,J(i,  •,:\'< 
if  tilt.  ,.ru,,trty  h^  „„,   ,.,^«,e,|,  „,J  ,,„^.,,  ,„„^.  ,^,,,^,^  „^^ 
Kuotlw,  or  refiiHV  to  ucoe|it  tlu  in,  .'>;J!». 

if  la-  .lofH  Hccx-pt,  ho   i.iay  Mill    l.rj.ig  |.i,  „,ti.,„  f„, 

tirt'Huli  of  wiirrmify,  r»40. 
the  U»yvr  cuiiiu.t  ift.irii  the  ,K>rti.,u  .Idiven.!,  ufter 

•  he  time  for  .JeliveriiiK  the  whole  h«N  expired.  r.40. 
if  the  g.HMl.  tt.ii.  ear  i.miked,  that   1.   i.loi.titio.l  „»  the 
«ul.ject  of  the  «»le.  ut  the  tiinf  of  the  .a!..,  the  laiver 
liiiiMt  a^Te^.^  tliiiii,  510. 
wariaiitv,  <hlinitioii  of,  .'.H. 
If  the  hi.yer  cle.t.  to  return  the  k-kmIh,  he  i,ui,t  .lo  ,o 

ill  11  reiisoiiiihle  time,  5  J.I. 
and  in  the  siina  .oiiditioii  iw  he  ieieive.1  thoin   .-.J.l 
the  renanliw  of  the  |«niic«  are  mntiial,  where  the  l.iiyer  in  not 

Iwiind  to  accept  the  seller  ia  not  bound  to  deli»or,  547. 
dauiage»,  what  are,  and  how  measured,  549.     AVe  Damaue* 
iutereat,  575. 

KEMITTANCHS.     Ste  K^uitablk  Lnikricnth  and  Ashui.nmk.ms. 
IIENT, 

Wmeiit  of,  306,  307.  m,  37-'.     .See  iU^  Constkuct.vic  Fob- 

MIHaiON. 

KEPHE8ENTATI0N.    See  W.nn.srr.     J-^topp.,,.     Kemku.ks. 
UErruiATINO  THE  t'ONTKACT, 

letter  writt,!,  for  the   purpose,  ia  a  -oo.!   memorandum   under 
B.  4  of  the  Stile  of  tJ.KKis  Aet,  07. 

KEPUTKD  OWNERSHFI',  495,  497,  u. 

ftES  PERIT   DOMlXo,    193,  268. 
Scotch  law,  270. 

lil^SAIiK.     See  Kbmboibs. 

doeH  not  operate  as  a  reacission,  499,  5(t0,  504,  505,  506. 
power  to  resell  reserved,  500. 


6iH 


INDKX. 


KESCISSION.     Sfe  Ukukoik*.  50^,  511,  513. 

KESERVATION 

of  ibe  jus  disponendi,  151. 
of  power  to  resell,  502. 

RKTAKIN(J    POSSESSION, 
of  goods  by  (teller,  508. 

KKTUKN, 

of  gcKMlN  8ent  on  aj.provul  luiiHt  be  in  ii  reasomible  time,  54c 
of  broi^er'M  note,  right  to,  lU,  1 15. 

IIEVENDICATION,  .U'-',  412. 

KEVENUK    LAWS, 

compliance  with,  2fi3. 

KEVOCATION.    .V«  Copntkhmand.    Authoritv.    Kactoks.    At 

"KIGHT   DELI  VERY,"  ON, 

freight  to  be  paid,  metiniug  of,  259. 

KIGHTS.     See  Keurdiks. 
equitable,  270. 

in  equity,  not  the  same  as  an  equitable  inferest,  324. 

in  rem,  260. 

in  fifrmnam,  266. 

RISK, 

uo  test  of  property,  193,  268,  279,  526,  527. 
Scotch  law,  270. 

ROMAN   LAW,  265. 

RULE   IN    AJT  PAJiTE    WARING,  297,  330. 

RULES 

for  ascertaining  whether  the  parties  intended  the  property 
pass  where  they  have  not  expressetl  their  intention,  184. 

RUNNINO   ACCOUNT,  298,  et  ttq.,  359. 

^sve  aim  EQurr.\BMc  Assionmi.nts  and  Intkkksts. 


t 
IT- 


SALE.     Set  alto  Conditions  Prkckdknt. 

definition  of.  Introduction,  ix.,  131,  n.,  282. 

and  bailment,  difference  between,  172,  173. 

on  approval,  149.     SeeSAUPUt. 

distinction  between  a,  and  a  promise  to  sell,  270. 

not  Ixmdtide,  Tttviif'^  Case,  496. 

induced  by  fraud,  173,  174. 


INDKX. 
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•OHS.      AoKXT. 


SA  LE — amtiinteil. 

parties  .1.,  „„t  co„tf,nplate  a,  until  the  H,,ecifie  goodH  are  RKree<l 

u|)on,  130,  132. 
M  t>ri,nd  f,me  a  sale  for  ciwh  on  delivery,  45,  46,  131,  IK  1,  \»\ 
Wilt  limy  be  on  credit,  181,  41*0,  491,  492. 
the  ,Mirtie8  may  intnxluee  any  c.n.litionN  they  ,,lea«e.  130 
IHl,  209,  210. 

tran8fer«  the  [.mperty  without  delivery,  129,  1.30,  13f,,  137, 

but  not  an  alwoluto  indefeiwihle  pro|)erty   340 
a  second  »ale  l.y  a  huyer  not  in  po*«.8«ion  t'ransfen.  no  n.ore 

property  than  he  had  himaelf,  418. 
unless  there  was  an  awaignment  of  a  hill  of  lading,  417,  431. 
or  a  sale  in  market  overt,  179,  497. 
or  a  Hale  of  coins,  or  hills  of  exchange,  459. 
or  where  the  original  seller  has  clothed  the  person  selling 
with  apparent  authority  to  sell,  474. 

SALE  OF  GOODS  ACT.    A'«  Statute  or  Frauds  and  Foh^ali- 
Tin. 
s.  1...I30. 
8.  3. ..44. 

8.  4.       See   FoRHALITIKl. 

«.  6...  130,  323,  527. 

8.  6... 252. 

8.  7... 262. 

8.  8.. .65. 

a.  9.. .461. 

8.  10.. .217,  244,  251. 

8.  11. ..211. 

8.  12.. .181. 

8.  13...  230. 

8.  14... 227,  231—233. 

8.  15.. .229. 

8.  16... 132. 

8.  17. ..135. 

8.  18...  1.36,  181,  185,  :09.  230. 

8.  19.. .161,  216. 

8.  20... 262. 

a.  21. ..204. 

8.  22... 179. 

8.  23.. .179. 

8.  24  .179. 

8.  26... 466,  477. 

».  27... 209,  5'Jfi 

a.  28. ..218,  340,  487,  529. 
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SALK  or 

<;(M>|)S  .\cT    <uHiiiii>«i. 

H.  2U.. 

.246,  202. 

8.  .10.. 

.233,  243. 

8.31.. 

.242,  516. 

s.  32. 

.147. 

H.  34. 

.219,  220. 

H.  35. 

.2:M),  54a. 

s.  3fi. 

.54.'.. 

H.  .-JT. 

.547. 

H.  38. 

.31H,  35.'i.  3.'jfi,  430,  181. 

H.  39. 

.341,  347,  481,  510. 

».  41. 

.33,  150,  363,  369,  490. 

M.  42. 

.150,370. 

«.  43. 

..150,  349,  482. 

«.  44 

.341,  347. 

H.  45. 

.379,  380.  395,  399.  402,  408 

X.  46 

.415,416.417. 

8.47. 

..3«4.  417,  447,  47><. 

8.48. 

.498. 

»..  49. 

..521,  526.  533. 

s.  50. 

..522,  549,  553. 

8.51. 

...522,549.  ;.54, 

H.  5-.'. 

...531. 

s.  53. 

..5.30,5.56,  56.3,  .564. 

8.  51. 

..5.32,  576. 

8.  58. 

..175. 

8.  62. 

...\  12,16.  1.32,233,411. 

S.VLKS   BY   AUCTION, 

are  within  the  Stutute  of  KnimlN  mid  ».  4  of  the  .Sale  nf 

Act,  3. 
con(litioii8  of  KHie  iiiiwt  Ito  leferced  to,  48. 

SAMPLE, 

acceptance  l>y,  within  m.  4  of  the  Siih'  of  (hkhU  Act,  19. 
cuiitainint;  a  liidtien  detect,  220. 
Male  hy,  209,  218,  535,  540,  513. 

where  the  Mthi|il<'  was  not   in   fact   a   .-uiinple  of  that 
the  linver  liml  .•ontraited  to  hny.  220,  222,  224,  '1 
aale  uii  approval.  149. 

Her  illmj  InhI'W.TIoN. 
"SAY," 

meaning  of.  235,  n 

">iAV    AHoJT, 

nteiinni^  ol,  235,  n. 


INDEX. 
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ShIc  of  (]<mm1h 


'SAY  NOT  I.Kss  THAN," 
Mieiiniiig  ul',  j;jj,  I,. 

SCOTCH    LAW, 

ri»k  no  test  of  pru{(f  rty,  247. 
SKLLKK 

..••K«Hl«n.uvl.oI.ltl.e...uH,4,..,.,  ,„H,„v,r  ..;    ,,.    ,,.. 

«.m.H..||..ra,Hll,„^.err..,.„.JiaU.tl.,.p...i;   ;,„;     " 
wl.cr..  he  iK  hI*.  ;.    .■.irvluHm-nmu,  :W7,  -.Ws      '    ' 
n'tnkmii  iMiHHeHsioi    of  u,h,\h  i-  ,„..   .,..;  i 

n:cnu],rm.  ^''""^""""   ••^.-l...K■..    ..l    i,.,.n.io,.    to 

when.  he.hH,.  „ot  tender  the  g^KHln.  531      r.34 
wh.ru  he  .Iocn  tender  the  ^ocxIb,  -.34    --,47 
.S>.^aA.-   (■„...,,,.    H.,«,^.  ,,„...^^;^    ,^  .^^^^^^^^     ^^^ 

SKTOKF, 

action  for  .hin.aKes  ,„•.  r.3C,  r,3H.     ,V  l!K«K..rK:s 
...  conlrueU  mu.le  hy  ..«...,«  ..ctin^j  an  ,,nM...,..|.:  '  .*•■ 

SHIP.  SAI.K<,|.M9A,.,«^,.  :,;,,.  ,;,-,«.,,,., 

on  arriviil  of  a  eertain,  l,M4. 

name  of,  to  Im- d(M  lared   -'irt      v^^i-  . 

TiMK.  "N."TI..Ns   I'|,K<.K1.KNT    AH  lu 

SHIt'MKNT, 

withi.n.^..tai„  thne.  .48.  .4..     *.  v.sunu.s.  P„k,  .cn.xr  .s 

sM;N, 

««».'..t  t...  under  «.  4  of  the  Sulo  of  IJo,h1«  Act.  70. 
SKJNATl  KK, 

what  i.  u,  within  ..  4  of  the  Sale  of  «;,m..I«  A.t.  70 
SILKNCE, 

evidence  of  atN|iiiei<feni-e.  37-.',  374. 

^MAM,  CAHiJO. 

•iM'aning  of,  242. 

si'KriKiC  PKItFOKMANCK, 
Honian  law,  2X3. 
Mercantile  Law  Auien.lnient 


STAKKHOLDKH,  296. 
STA.MI*  ACT. 

exemption  niMler,  7 


Atl,  l«5«.,.530. 
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INDEX. 


STATLITK. 

uoiiipliance  with  u,  condition  precedt-nt,  "JGS. 

STATUTES, 

1.1  Kliz.  c.  ."■»  (Void  Ai«Migiimentij),  49t». 

•29  Car.   II.  c.   :».  sf.   4,    I"   (^Sttitiitc  of  Kraiidn),    1.     S 

h'oHMAI.ITIKH. 

6  Anne,  <•.  l(i  ( Brokers),  S.^K 
.')7  (Jeo.  III.  c.  (iO  (Brokc'r«),  X.'i. 
C,  (ieo.  IV.  C-.  94,  8.  •-»  (Kftctom).  4«.*?,  n. 
M.  4         „  4G;J,  n. 

9  (}tM.,  IV.  c.  14,  H.  7  (Lord  Tentenlen's  Act),  •".. 
:»  lb  4  Will.  IV.  o.  42,  8.  28  (Interest  when  recoverable),  J 
!)  &  6  Vict.  e.  .19, ».  I  (Fiutont),  46:»,  464,  465. 
13  i  14  Vict.  c.  21,  8.  4  (meaning  of  word  "  month  "),  2£ 
1.5  A  16   Vict.  c.  76,  a.  3  (Connnon  Ijiw  l'roce»lure  Act), 
IM  i  19  Vict.  c.  3,  ».  1  (BillH  of  Liulin^r  Act.  1^5.0),  422, 
19  tfc  20  Vict.  c.  97,  ».  2  (Mercantile  l-aw  Anien<lntent  Act 

Speeifii-  Ferforniance),  530. 

8.  ^  (Mercantile  Luw  Amendment  Act 

stoppage    in    fi-atmitu    hy  a   n»t 

an  insolvent  Imyer),  3.')4. 

33  A  34  Vict.  c.  60  (London  Hrt)kcr8  Belief  Act,  1870),  8 

.36  &  37  Vict.  c.  66,  h.  2."t,  «nli-n.  6  (Judicature  Act,   18' 

mgniuent  of  ii  del>tj 
4(1  A-  41  Vict.  c.  .39,  ».  2  Factors  Antendmcnt  Act,  1877) 

8.  O  ,,  „ 


«.  4  ,.  ., 

52  dt  53  Vict.  c.  4.^  (KactomAct,  1889),  .')82. 
.'»6  &  .')7  Vict.  c.  71  (Sale  of  (Joods  Act),  .')8C. 

.STIlM'LATIoNS.     Ser  alio  CuKumosH  rKKCKPKNT. 
when  indej)endent,  483,  •'iOG. 

STOPl'AOK  /A'  TRANSITU,  339—446. 
genendly,  339. 

history  and  origin  of,  339 — 346. 

the  buyer'a  right  to  the  posseoaion  in  only  h  jii-iiiiA  /< 

340. 
Hummary  "f  pointR  estahlislie*!  l>y  the  cnne-',  348. 
it  is  a  right  which  can  lie  exercised  only  liy  a  seller  or  hi 
348. 
where  the  seller  consigns  jointly  to  himself  und  a  cc 
351,  391. 
where  the  piojierty  iia."*  not  pusseii  lo  tiie  seiiei,  ."i'>i. 
agent  who  stops  must  I      tn  agent  at  the  tune  ol  stopi»ii 


ivnEx. 


65.3 


jrulile),  riTH. 


pnmA  farie  "iif, 


whether    th.    ...et,   for  an    i„^,.ent    h.,ver   h..   the   r.^ht. 

it  can  l«  exercinecl  only  while  the  Hellor  i,   „„pai.|    *h  ,1. 

pHitiully,  354.  'i"pai<l,   wholly  or 

wl.ere  the  «ller  !.,«  l,een  partially  ,,ai,!  354 
where  (TeditlittHlK...n  given   Sll 

";::.Sr;^r^"""'"''^'-^*' «'^'.eyhave,.en 

;!;::: ';he:r°i?;v^t'"'^"'^'"''''*«-^^«- 

359.                            ""'    ''"^'^  ""    "'^    '•*"    I'e    '-   pai.l. 
wherethe.IU.rhHatakentheac.cept eof.U.i:     ...on, 

where  thesfipped  con^ip.mont  i«  i„  return  f,.r  ..     i 

'•'yno,!  to  the  Keller,  357.  ^^    "'"  *-'""■ 

whm.  there  i«a  rnnnJnp  acconnt.  3S9 

mu.t  1.  ..e,vi..,|  w ,  ,Ho  „^u  are  ,«  ,,.„„„>,  ,« ,      , , , 

IH-.«e««.on,  n.eaninK  of  the  wor.J  in  th„  place   3« 
when  the  neller..  ,«««eH„io„  en.J.  an.!   iC\'  . 

when  therein  no  ,r«n«„.,  3;;    ""'   ""  '"•>-«^«  '-^""« 

^Xerl-m       '     '^"*«^ 

fran»,t,„,  meaning  of  the  term,  378 

the^«.Ki«  m„Ht  ..  n.  the  hand,  of  an  a,ent  t.  forward,  ,79, 

tennination  ..f  the  (mmitm,  370 

wheroKo..k,.,v.Jdivere.lonlK«nUl.i,,37.) 

where  the  buyer  aend«  a  «,.,  el.urtere.l  by' hnn..elf.  3.,.. 

>mn»itu.  iM  at  en.i  when  they  are  in  the  hands  of  « 

where  the  delivery  i^  f  <,.l,.    39.) 
"..  whom  the  notice  t<,  stop'mn^t  1«  ,erve<l.  392   m 
w   ere    he  carrier  acta  aa  a  warehou«,man  al...  305 
whe.^.he^..a..er  conaents  to  hold  them  a.  bailee  of  the 

-We  .Mh   the  .eller  and   buy,,  repnd.ated    the  «...,, 

where  the  holder  rc-fuaed  ,0  ,ive  rn^aeaaion  ,0  the  buyer. 


fhf- 


.aptain   pi,„«Me<l    u,  del 
freight,  :]m. 


'H.-"t    r..ucb«j    ,h„    «.,„,„,    , „,,^ 


i*cr    when    aatiKHed   about 


the 


m 
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STOI'PAJSK  /y  ThANSlTU-mntiHtmt. 

wlicn'  the  Nhip'it  broken  gave  an  "  overHide  "  onier  U 

<l»>liverj  of  the  vnryio,  402. 
where  the  huyer  takex  poaaeKitioii  of  part  of  the  gofxlx 
the  tcrminntion  of  the  Uantitu*  may  be  anticipated 

108. 
where  the  goodg  which  hate  lieen  Hhip|>ed  were  reland 

order  of  the  buyer,  406. 
where  the  carrier  wrongfully  refused  to  give  ]XMHeH8 

the  cunHignee,  407. 
can  he  e\erciiie<l  only  when  the  buyer  i«  insolvent,  411. 
not  neceaaarily  bankrupt,  413. 
currier  obey<i  Htoppagc  m  tmn»itu  at  hix  peril  if  the  bu; 

iu  fiu't  Molveut,  41.1 
inHulveiicy,  meaning  <  i,  41.1.  n. 
niuht  lie  <>u  I'chalfof  the  n« Her  with  an  intention  to  txorna 
|H»wiT  UM  of  right,  ill 

taking  actual   \iuk>>      mn  of  the  go»Nlu  iit  not  nece(«ii 

Htopjiage  in  (r>i  41 1. 

notice  tu8tu|i  given        lolderof  thegiHxiM  ia  Hutticient, 

out  taking  uc!    i\\  \t  Meiiiiion,  .392,  415. 
but  Huch  notice  mu-.'    '>«>  given  to  the  |K-r8on  havin 

mediate  custiHly  ot       o  goods,  416. 
i)r  to  a  principal  in  tii,      to  cointnunicate  with  the  sc 

who  liHa  t;     custody,  il6. 
the  right  may  Itc  defeated  by  the  iiMHiginuent  of  the  bill  of  I 
Ixtntijidf  fora  valuable  consideration,  417    -446. 

bill  of  lading  is  a  contract  lietwcen  the  shipper  and 

"iwner,  421. 
Hills  of  leading  .\ct,  1885,  niakeit  the  indorsee  a  party 

contract,  422. 
effect  of  aiwignment  of  a  bill  of  lading  on  the  property 

sanif  us  a  delivery  of  th(>  gcoMls  theniKelves  in  the 

circumstances,  423,  424. 
intention  to  iwwign  an  interest  in  the  goods  is  neccssu 

well  iiH  merely  in  the  bill  of  liiding,  42.i,  424. 
jMuit  cuUHidemtion,  iiMNignment  for  ii.  43S. 
pledge  of  bill  of  lading,  439. 

the  sell.r  ijin    .iily  stop  «!«•  c.piity  of  n>demption,  439 
the  iiulorNenietit  uiiiit  t»    \\\  gutwl  btjli,   III. 

tF-  ■matt'ecleil  by  mn  »»ft»ty  l»etween  s<-lleriuid  iiii 
-.♦  which  the  indorsee  hn«  iwt  it«.tice,  443. 
li.llie  to  the  UKioriM'e  or   (.le<lge'     that    the   giKxJs   liav 

lieen  paid  for  da«a  noi  alfect  his  title,  441,  442. 
rigiiis  ot  <Hi«c«aaive  piedgeen,  442. 

Sff  \kM.m    WiBSASTh.       UtttVSBT    <  >iU>KBi«. 


i«l"JM»£''     'I 


rvnrx. 


«o5 


'  «»nier  for  the 


SIB-BIVER, 

ha.....  greater  riKhtMlmn  M.c  Hm  l...,e..  ha..  ..,..e«  there  he 

■SURSALK.    .sv^  ikvKK.     Slu-Hi vRi.. 
SIRSKQIKNT    AI'I'ltOI'KIATlOX,  l.jfi. 
srikSTITI  TKI>   CONTKACT   l-o 

"  -,|u.t  1^  ,.„e  ,«rt,  t..  iK.t,:...e  .i.-.ive.^  i.  ....t  evi.le..oe  of  „. 

i«  c.vi.le..ce  of  i„te..ti....  t..  n-^iud  the  earlier  ...mtraet,  121. 

si'KETY,  :n:i. 

fora..  i,.«,lvent  huyer.  .topi.^e  ,„  /,.,„„,>„  ,       ,,, 
.Mertai.f.h>  L,w  Af..e..dn.e..t  Aet,  354. 


TAKK  AWAY, 

failure  to.     .Str  Kkmki.ii.m. 

"Ti,:rr"'-^' '"  '••""•  "^'  '^"•"^^.  ^^^'^ »«. '-.  .0,. 

TKLKdUAM, 

68.  ^       '  "'  ""■•^"'^'of'io.Kl.s  Act, 

TENDKR, 

effect    of,    i,y     ,„.^.,,    i„    ,,,.„^„„     ,,^,^.^^^^ 

liEMKOIIS.  "i^^i'il,      4J.i.        ,s,^ 

«>f  K"oi»,  H  c.ii.litioii  |.rece.hnt  to  tl...  ri.rhf  . 

.  111.  iijrht  t.i  im^jiient,  .■):'•» 

'I"KNTKKI»KNS  ACT.  I,()|;|>.  :.. 
TIME, 

conditions  jtreceileiit  uh  t...  24  J. 

....  a.ri..d  of  a  vens,.]  „..,  h.,..r  U..u.  a  cer.ai,.  clay,  -.44 

i.aiiiu  ol  venm-l  t,,  |„.  ,|,.,lare.l,  244. 

'"*>""■' '■••'•'•'l""f>*lH,.|..n;r.|.',,„„,,,„^    ..^. 

'I'-I.verjr  withii,  th..  last  ,..ur.e....  -layn  of  M,,;,.;. ' .... 
to-iii.,ir.>»,  24(!. 
direvtiy,  2ifi. 
iniinediatelj,  246. 


A5A 


IVIiKX. 


TIME — ttmlinufft. 
forthwith,  246. 

pajDient  "  within  one  month,"  247. 
dehverj  "April  17th,  complete  8th  .May,"  248. 
Hhipnient  within  n  ccrUin  time,  24M. 
month,  251. 
•SVr  Oamaokh. 

"  TO-MORROW," 
raeaniug  of,  246. 

TORT  AND  CONTRACT, 
damages  ju,  the  aame,  533. 

TRANSFER  IN  WARKHOUSKMAN  S  HOOK,  143.  36ft,  «<  *., 

TRUjSTKK  in  BANKKrPTCV, 

IKwitions   ..f,  a   buyer   for    valtiu   and    an    execution    cret 
contraHted,   197,  n. 

TRU.ST  FUNDS,  FOLLOWINO,  292. 

TRUSTS, 

deponit  o' goods  on,  292,  293.     ;Ste  Equitablb  AHMoxMBNTf 


V. 
VALUE. 

IxwitioHH  of  a  buyer  for,  an  ejeiiiti..ii  creditor  and  a  truatet 
bankniptcy  contraated,  497,  n. 

VAHYIN(;  THE  CONSIUNMENT,  153,  157.  I5K,  413. 

VENDEE.     ^wBuYEH. 

VENDOR.     See  Ski.mb. 

VOID  SALE, 

Tuyne'$  V.ur    496. 

parties  not  ad  UUm,  111,  175,  176. 


W. 
WAIVER, 

of  perfurmanoe,  of  condition  prefl«d«ttt.  212,  261,  323. 

WAKKHOIISK  RENT, 
receipt  of,  365,  rl  atf. 


INI»KX. 


«.j7 


rnNMBNTS. 


i  trtiiit«e  m 


WAKKIlol  SKMAN, 

tMJtiny  iilsci  iM  fiict.ir,  l(J!». 

alwi  II  earlier,  'A'J't. 

wlicri!  Sfllt-r  JN  niNo  u,  32,  AGH,  ;I61», 

OBtopiKjl  of,  203—208, 

wluTc  tlio  Heller  riKrouH  to  liol.l  the  y,„.ls  u,  Imiloo  of  tlii-  l.iiver 
302.  ' 

where  the  seller,  wli.>  w.w  itlso  u  wiireh...ise.nan,  aceepte.!  ware 

houHo  rent,  3fir»,  ;JG6,  .JGH. 
when-  he  Kiivc  the  l.uyer  ii  i.„te  Ht.UiiiK  that  !..-  I.eM  Hie  u.hkIh 

to  liJM  onler,  :U\',  'Mix. 
Hhero  the  k'oo.!h  ure  in  the  U.uuU  of  «  wurel.ouHe,,,,,,,.  ,.,.,|  the 

seller  jfives  the  l.iiyer  iiutliority  to  take  |HWH,H8i«i.,  369. 
where  he  wron«fiilly  refuHe«  to  hold  for  the  hu>er,  373,  39S. 
where  ho  U  not  iinthori/.e.l  to  ^,ive  innminnum  until '.ifter  the 

perfonnanec  of  some  net,  37.'>. 
where  he  trunnferretl  the  go>»U  in  his  U^ok^  1 13. 
WARING,  EX  I'ARTE, 
rule  in,  21)0,  297,  330. 
WAIiKAXTV, 

what  it  in,  .'>(0,  "ill. 

u  eouditjon  precedent  nmy  eea-st  t-.  I.e  «nch,  in..l  nm>-  UH.-o.ne  a. 

(liNtiiKtion  between  a,  and  a  condition  precedent,  213,  222,  OtO. 
it  is  for  the  judge  to  .locide  whether  u  term  of  the  contnic't  ii  a 
condition  precedent,  or  a  njoro  warranty,  21 1. 
WKI(;|||N(j, 

a  condition  prcce.lent  to  the  paiwing  of  the  property,  184. 

wiiakki.\«;ki{, 

where  he  weigh>«  koihIm  at  the  reipiest  of  (|,e  vendee,  374. 
\VIIAI{KIN(;KU.S'  UKCKII'TS,  n7. 
S,t  iiIh.,  Dki.ivkhy  Ohkkkh. 

"WITH  ALL  KAUIXs,- 
meaning  of,  .■»37. 

WOUK  AND  LAHOIU  (ill  (;ooi>S  .SOLD 


diHlinetion  hetweeii,  10,  lli«,  1 


y7. 


WUoN<iFrL    liKhlSAI,  To    DKIJVEIJ    Ij 


3Uf,  407,  420. 


j2,  ;);;;>  3(;i,;j(i2.  373. 


THK   KNI). 


W4I.«.«V,    »•»„,   *  ,,0.   tm,   IWtW*   UWBOI. 


ADD  TOKMUDOI. 


V    V 


1 


IJfDW  TO  fUMADUK  CAaCa.  -,y 

INDKX  TO  CANADIAN  NOTKK 
A. 

UKLHA8ER,  effect  on  property,   I7itj 
'"''■^ZS   "'"'    "^'■^''-^"^   •■AHT.»«    .U    ,.,M,. 
APPBOPHUTION    TO    PAKs    ..BOI-EHTV.    17». 
ASSENT   T„    ,U.p,m,.„,„,ON.   „„KN-    XK.KSSAHV     ,;„, 
ATTO,,N^,S.T.  W„K.  N»,.:«s.u,v  TO  PASS  P„o,.K„TV, 

B. 
BILL,  ajTreeiiient  to  pay  by,  579p 

BILL  or^ADmo,  „  .„.„,  „^„,  .^„  „  ^^  ___^__^^ 

st;d:';,:;777,r'"^ "-  •"•  '-»■ 

c. 

CAR  LOAD,  iiieaningr  of,  679i 

COMMISSION  ON  SALP;  when  e.r„«l,  579/ 

''"p'SrLr  ^'^^^'^^^  ^^'^^^«ARV  T.  PASS  ,.U0- 
CONDITION  AS  TO  IXSPECTOR  TO  RK  AOREKH  ON.  ,.., 
CONDITION  AS  TO  PASSIKO  PROPHRTV  ,S  KOR  .MRV,,,, 
•ONDITION  TO  BE  8UB.,ECT  TO  ,rLL,N<,,  2,,, 
••"NDITIONS  AND  WARRANTIES,  •m/f 
CONSIGNMENT.  ...ode  of.  ,„arerial.  M-lr 

•ONSTRUCTION  OP  AGREEMENT  AS  TO  PAYMENT.  ,03, 
CONSTRUCTION  OF  CONTRACT,  579* 

CREDIT  WITH  APPROVED  NOTKi*   . 

cu  .NOTI'^,  agreement  f*,r.  579o.  ru9p 
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660  INDEX  TO  CANADIAN  CASES. 

CROSS  ACTION  ON  WARRANTY,  263h 

D. 

DAMAGES,  where  title  fails,  579a 

affected  by  notice  of  special  purpose,  579d 

for  refusal  to  accept  timely  delivery,  579/ 

for  refusal  to  accept  transfer,  579g 

governed  by  market  price,  579c 

may  exceed  price,  579e 

reduced  for  non-compliance  with  warranty,  5796 

DELIVERY,  place  of,  263w 

purchaser  must  accept  timely,  579/" 

when  not  personal  requires  notification,  57 

DEMAND,  necessary  on  agreement  to  pay  in  goods  as  desii 

DEPOSIT,  recovered  where  wrongful  sale,  579/ 

DESCRIPTION,  damage  from  goods  not  answering,  263n 

goods  sold  by.  263oo,  263pp 

implied  warranty  to  comply,  not  excludec 
press  warranty,  263qq 

DESTINATION,  change  of,  expense  falls  on  party  causir 

moveable  becoming  immoveable  by,  179i 
DETERIORATION  IN  TRANSIT,  who  bea«  loss.  263«a 

E. 
ESTOPPEL,  property  by,  26366 

F. 
FACTOR,  assignee  of,  rights  of,  579Jfc 
FRAUDS,  STATUTE  OF, 

acceptance  to  satisfy,  39a 

by  oflfer  to  resell,  39a 

letter  repudiating  obligation,  may  be.  816 

sale  of  part  is  evidence  of,  396 

by  taking  samples,  39d 

writing  letter  referring  to  goods,  39e 


5796 

ition,  579J 

I  as  desired,  579n 

3g,  263rr 

excluded  by  ex- 

ty  causing,  263j; 
y,  179/ 
s.  263aa 


e.  816 


INDEX  TO  I  ANADIAN  CASES.  gg  j 

FRAUDS,  STATUTE  OF.-ro„<.„„.rf. 

refused,  no  property  passes,   179; 
a  question  for  jury,  39«? 

"'  rrrn'Sg;'"'^'"   "'"'^  -""'^'""   ^^  -'^-  and 

proved  by  oral  evidence.  :i9f 
hniMi  "S^raent  of  insolvent  to  hol.l,  l«f 

building,  contract  for,  16g 
fixtures,  16c 

expense  of  removal  of,  16r 
jructus  industriales,  ]6e 
fructus  naturales,  16a 
grain  stored  in  elevator,  16/« 
prowing  crops,  16a 

lien,  is  retention  consist.>nt   xvUu       .     i 
n.eniorandu,„  to  satisfy,  1 ""'  """'  '"•'^'P' "   '"'^ 

in  conflict  with  agreement,  81a 

must  indicate  parties,  81d 

parol  evidence  to  destroy,  81a 

parol  evidence  to  explain.  81c 

sheriff,  sale  by,  16e 
stamp  mill,  16d 
timber,  standing,  16a,  16?> 
when  necessary  to  plead,  .,•»/, 

FREE  ON  BOARD,  meaning  of  phrase,  263rW 

G. 
GLANDERED  HORSE,  sale  of,  263,5 

^^'anVs'L'^'  ^^"""  '-  ^  »'--^  o^  a^eement  for  payment  in 

GRAIN  STORED  IN  ELEVATOR  „„„*   .   ,  . 

c.L,jL\AlOR,  contract  relating  to,  16^ 

•        I. 

IMPLIED  WARRANTY  NOT  EXCLUDED  BY  EXPRESS,  263,, 

INSPECTION,  place  of,  263« 


JUS  DISPONENDI.  reserved,  179o  et  seg. 


=?  r 


INDE".  TO  CA.VADUN  CASES. 

L. 

r^ETTERS.  construction  of  r-o„traot  fro,,,,  UOh 
LIEX  OX  LAND,  affreemei.t  for.  579* 

M. 
MERCHAXTABLENESH,  warranty  unplied,  263/.- 
MOVEABLE  BECO.MIXG  INMOVEARLE,  17!./ 

P. 
PAROL  EVIDEXCE  TO  VARY  WRITING,  81^  81, 

'^^'S/:^'''''^''"''  "^  "<^'  -♦'"«  P--er  to  part  of  pre 

PARTNER,  authority  of  to  pledge  goods,  579j 

PASSING  or  PROPERTY  DEPENDS  ON  INTENTION, 

PAYMENT,  a  condition  precedent  to  possession,  263p 
PAYMENT  AT  BANK,  meaning  of,  579m 
PAYMENT  TO  THIRD  PARTY  AT  VENDOR'S  REQUEST, 
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SHARES  IN  BOAT  TO  BE  BUILT,  179m 
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W. 
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